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PREFACE. 


The  matter  of  this  Volume  and  the  arrangement 
of  the  subject  are  indicated  by  the  title  page  and 
the  Table  of  Contents. 

As  an  introduction  to  Prescription  at  Common 
Law  and  the  Statutes  of  Limitation,  a  general  view 
of  Prescription,  in  its  most  extensive  signification, 
of  the  rise  and  progress  of  the  statute  law  of  limi- 
tations, and  of  Possession  as  respects  real  property, 
is  given. 

The  Statutes  regulating  the  time  of  limitation  for 
'  the  Possessions  of  the  Sovereign,  and  of  the  J)uke 
of  Cornwall  exclusively,  are  separately  considered. 

The  statutes  2  &  3  Will.  4,  cc.  71, 100,  although 
diflPering  in  their  operation  from  the  ordinary  Sta- 
tutes of  Limitation,  are  essentially  of  that  nature ; 
and  have  placed  on  a  different  basis  the  rights  to 
which  they  are  applied ;  and,  being  of  a  remedial 
character,  a  general  view  of  Prescription  at  Com- 
mon Law  is  also  given. 
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IV  PREFACE. 

Fisheries,  subjects  of  daily  increasing  import- 
ance, especially  several  fisheries,  when  and  how 
far  they  involve  the  ownership  of  the  soil,  and  can 
be  claimed  by  Prescription  at  Common  Law,  are 
investigated  at  some  length. 

Although  the  Author  has  spared  no  labour  in 
this  work,  some  matters  may  have  escaped  his 
attention.  For  these,  which  he  hopes  are  few,  he 
asks  the  indulgence,  and  relies  on  the  generosity, 
of  the  Profession, 
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18,  n.  («\ — ^Perhaps,  however,  a  contract  to  pay  within  the  time  fixed  by 

tne  law  of  the  land,  where  the  contract  is  made,  may  be  yalid. 

See  judgment  of  Cockbom,  C.  J.,  Harris  v.  Quine,  17  W.  R. 

967;  20  L.  T.  R.,  N.  S.  947,  S.  a 
20,  n.  (n.— See  judgment  of  Tindal,  C.  J.,  White  t.  Prickett,  Arnold's 

Rep.  61, 62;  4  Bing.  N.  C.  237, 240,  S.  C. 
28,  n.  (pXSarris  y.  Quine,  17  W.  R.  967;  20  L.  T.  R.,  N.  S.  947, 

127,  n.  (/).-^  Tannt.  621. 

128,  n.  (m).— 1  H.  &  N.  744;  Chapman  v.  Jones,  17  W.  R.  920. 

150. — The  franchise  of  free  warren,  at  least  when  it  does  not  include  the 
soil,  may  be  claimed  by  prescription;  Go.  Litt.  114  &.;  or,  as  in 
the  case  of  a  sereral  fishery,  when  the  franchise  includes  the  soil, 
and  the  soil  can  be  considered  as  a  mere  adjunct.  A  grant  of 
such  a  franchise  sometimes  includes,  sometimes  excludes,  the  soil. 
See  Mice  y.  Wiseman,  8  Bulstr.  82;  Go.  litt.  6  b.-,  Shep.  Touch. 
Prest.96;  Earl  Beauchampy,  T^twi*,  17  W.  R.  866. 

150,  nn.  (^,  t). — The  King  v.  Mayor  of  Stratford-onrAvon,  14  East,  348, 

362. 

151,  n.  (z). — There  is,  however,  great  difference  between  an  aisle  and  a 

seat  in  an  aisle.  The  seat  may  be  since  the  foundation  of  the 
church.    1  Keb.  370. 

177. — It  would  seem  that  a  several  fishery  in  a  tidal  river  is  not  lost  or 
extinguished  by  mere  non-user,  and  open  to  the  public  again. 
Mayor  of  Carlisle  v.  Oraham,  Exch.,  Trin.  Vac.  1869,  not  yet 
reported. 

179;  n.  (^).— So  a  grant  of  free  warren  of  a  particular  kind,  as  conies, 
would  not  include  the  soil.  Earl  Beauohamp  v.  Winn,  17  W.  R. 
866. 

190. — The  erant  of  "The  A —  Fishery"  is  not  for  any  particular  sort  of 
fish,  and  is  equivocaL  The  fishery  may  be  a  free  fishery  or  a 
common  of  fishery,  or  a  several  fishery;  and  by  extraneous  evi- 
dence before  a  proper  tribunal  the  nature  of  it  may  be  satisfac- 
torily determined ;  but  until  that  is  done,  is  an  undefined  right; 
and  the  owner,  whenever  the  occasion  arises,  must  ascertain  the 
specific  character  of  the  fishery.  See  Oore  v.  MBermott,  Ir.  Rep., 
1 G.  L.  348 ;  Be  Aeheson^s  Estate,  ih. ;  8  Eq.  Ga.  105. 

191,  n.  (»).— On  this  case,  see  Oore  v.  M'Dermatt,  1  Ir.  Rep.,  G.  L.  359, 
360. 

195d — When  a  tidal  river,  wherein  is  a  several  fishery,  changes  its  course, 
passing  through  the  land  of  a  subject,  and  not  that  of  the  Grown, 
the  fishery  is  not  transferred  into  the  new  channel.  Mayor  of 
Carlisle  v.  Gfraham,  sup. 

328,  n.  {f).See  Add.  to  p.  150,  sup. 

362,  n.  (tf). — In  the  case  of  The  Mayor  of  Carlisle  v.  Oraham,  sup,, 
Bramwell,  B.,  expressed  an  opinion  that  the  several  fishery  in 
question  was  not  within  any  Statute  of  Limitation. 

369,  n.  (^). — But  although  a  pew  must  be  attached  to  a  house,  yet  a  chapel 
on  the  soil  and  freehold  of  the  owner  need  not.  Sid.  88;  Chap* 
man  v.  Jones,  17  W.  R.  920;  20  L.  T.  R.,  N.  S.  811,  S.  C. 

447,  n.  igX^Bmith  v.  Stocks,  20  L.  T.  R.,  N.  S.  740. 

462,  n.  (*).— But  see  Be  Phane's  Trusts,  17  W.  R  1078. 
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20,  n.  (hy-^Add,  1  Coop.  Rep.  Ch.  temp.  Lord  Cottenham,  189. 

28,  n.  (m).— JPbr  "Polwd."  read  "Plowd." 
117,  iL  (v).— Jbr  "  SmaU"  read  " Smales." 
128,  n.  (i).--Fbr  "  Sticker"  read  "Stocker." 
132,  n.  (a;).— The  same. 

136,  tecand  Hne  upwards,  far  **  to  us  a"  read  "to  ns  as  a." 
143,  line  14,  dele  «  as  against  the  Crown." 
149,  n.  (a).— -Fbr  "Northampton"  read  "Nottingham." 
209,  eommencement  eftheftrit  line,  read,  "  As  to." 
236,  n.  (g').--R>r  «  c.  47"  read  "  c.  42." 
324,  n.  (p),-Ibr  "c  28  •'  read  "c.  26." 
326,  2nd  marg,  ah.;  for  "affected"  read  "protected." 
367,  n.  (*),  368,  n.  (o).— JFbr  «  Wangh"  read  "Wand." 
406.— Jbr  "  62  H,  8,  c  9"  read  "  32  H.  8,  c.  2." 
406,  n.  (a).— Jbr  "c.  4"  read  «c.  24." 
424,  n.  le).^For  «  7"  read  "  6  &  7." 

„    — -Fbr  "  18  Car.  2"  read  "  17  &  18,  c.  2,  s.  158." 
427.— J^  f Atf  ^rd  ma/rg,  ab.,  read  "  The  right  most  be  lawfolly  claim- 
able." 
428. — In  thefirgt  marg.  ah.,  irfter  "and"  read  "  the  enjoyment  of  it  be." 
460,  n.  (*).— Jbr  "  H.  4"  read  "  H.  7." 
492.— Xintf  16/rw»  the  top,  dele  "where." 

499,  n.  (jp).— JFbr  "  PhiUipt  v.  Mannings  "  read  "  PhUlipo  y.  Runnings,** 
605,  n.  (f ).—- Fbr  "  2  Swanst"  r«ki  "  3." 
610,  marg.-^Ihr  "sect  27"  r«Ki  "  26." 
624.— i^  "  18  Car.  2"  read  «  17  &  18,  c.  2,  s.  158." 
628,  n.  (a),-^I^  "  Stamford"  read  "  Stanford." 
548,  n.  (o).— Jbr  "  Rockfort"  riwwi  «  Rochfort." 
564,  n.  (o),  668,  n.  («).— JPbr  «c  21"  read  "c.  16." 
570,  n.  («).— 2^  "  8  &  9"  rtf<w«  "7  &  8." 
592,  n.  (d).—Ibr  "c.  28"  read  "c.38." 
610. — JZmmI  thefirgt  marginal  abstract  oppoHte  the  next  paragraph, 

„    ^Read  the  seetnul  marginal  abstract  opposite  the  third  paragraph, 
626. — Bead  the  marginal  abstract  opposite  the  first  paragraph  in  p,  627, 
632,  n.  ie),'~Ihr  "Slackhonse"  read  "  Stackhonse.** 
638.— Xi»«f  13  and  14,  dele  "  a  rent  or." 
«43.--Fbr  "7  &  8  Vict.  c.  76"  read  "  8  &  9  Vict  c.  106." 
705. — For  third  marginal  abstract,  read  "  exemptions." 
723,  n.  (jty—Ihr  "RundaU"  read  "  RandaU." 
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BOOK  I. 
PRESCRIPTION  IN  GENERAL. 

CHAPTER  I. 

THE  ORIGIN,  THE  OBJECT,  AND  THE  MODE  OP 
OPERATION,  OF  PRESCRIPTION* 

Section  I. 

The  Origin  of  Prescription, 

Mankind,  before  the  establishment  of  civil  society,  are  Importanoe 
commonlj  supposed  to  have  had,  in  general,  aU  things  SSb^^^* 
in  common.  Civil  society,  however,  being  constituted, 
in  however  rude  a  form,  the  institution  of  property 
arises,  and  whatever  may  be  the  design  or  end  of  such 
society,  order  is  essential  to  its  very  existence.  For 
establishing  and  preserving  this  order  the  rights  and 
duties  of  the  individual  members  of  such  society  require 
to  be  distinctly  defined,  and  effectually  maintained. 
In  particular,  the  protection  of  those  rights  which  arise 
from,  or  are  connected  with,  the  institution  of  property 
and  the  possession  and  the  enjoyment  of  those  things 
which  are  the  objects  of  that  institution,  is  a  consider- 
ation of  the  first  importance.  And  of  aU  laws  estab- 
L.  B 
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lished  for  securing  that  protection^  none  perhaps  are 
more  important  to,  or  exercise  a  more  beneficial  influ- 
ence on,  the  order  of  society,  the  security  of  property, 
and,  through  these,  the  happiness  of  its  members,  than 
those  laws  fixing  a  limit  to  the  times  within  which 
those  rights,  when  either  violated  or  neglected,  are  to 
be  asserted.  These  laws  are  the  great  security  to 
people  in  their  rights  and  possessions;  without  them  no 
person  could  scarcely  call  any  thing  his  own,  nor  be 
safe  against  claims  that  were  not  heard  of  perhaps  for 
hundreds  of  years,  .  .  .  and  as  they  are  a  necessary 
remedy  for  ascertaining  men's  rights,  so  they  are 
founded  on  natural  equity.  The  presumption  is,  that 
one  who  possesses  for  a  long  course  of  time,  possesses 
by  a  just  right,  and  that  the  old  proprietor  was  duly 
denuded.  And  that  one  who  ceases  to  make  use  of  his 
right  for  a  long  term  of  years  has  renounced  it,  or  that 
there  was  nothing  truly  due  to  him,  and  the  law  has 

rendered  this,  PrcBsumptio  juris  et   de  jure 

These  laws,  in  general,  are  founded  in  the  nature  of 
things,  and  conducive  to  the  peace  of  mankind  (a). 
In  truth,  the  principle  of  legalizing  possession,  after  a 
certain  length  of  enjoyment,  is  the  principle  on  which 
all  property  ultimately  rests  (A). 

*'  'Tis  the  prerogative  of  Timdy  to  make 
Whatever  he  touches  preciooa." 

Uniyersalitj  Time,  that  old  conmion  arbitrator,  the  old  justice, 
of  this  law.  however,  as  such,  says  Grotius(c),  has  no  power  to 
produce  anything,  and  nothing  is  done  by  time,  though 
everything  be  done  in  time.  But  says  Pufendorf  (rf), 
**  no  one  can  deny  but  that  the  consent  of  all  nations, 
to  which  they  were  moved  by  the  care  of  the  common 
peace,  might  be  able  to  assign  some  moral  efficacy  to 

(a)  2  M'Dooall,  Inst  Laws  of      ft  D.  443. 
ScotlaDd,  182, 183.  (r)  B.  it.  c.  ir.  s.  1. 

(h)  Per  Lord  Denman,  3  Gale         (<0  B.  ir.  c.  xiL  8.  7. 
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the  Gxxirse  of  years,  at  least  so  &r  aa  that  in  process  of 
time  some  c^i:ain  presumptions  and  &Yonrs,  on  the  side 
of  persons  in  possession,  should  be  granted  to  defend 
and  confirm  their  right,  though  attributed  to  other 
causes  than  the  bare  time  itself.  For  though  pure 
natural  reason,  and  the  agreement  of  aU  the  world,  do 
not  fix  anj  one  point  of  time  as  the  necessary  condition 
of  obtaining  a  future  right,  yet  they  might  allow  this 
eflfect  to  a  space  o£  yery  considerable  extent  and  latitude." 
And,  after  noticing  the  opinions  of  others  as  to  thQ 
origin  of  this  law^  adds — ^amongst  these  different 
opinic»is  this  seems  to  be  clear  and  evident,  that  as 
the  pxypriety  of  things  was  introduced  out  of  a  regard 
to  the  common  peace,  so  it  flows  as  a  consequence  firom 
the  same  principle,  that  they  who  have  been  let  into  the 
possession  of  anything  upon  a  fiur  and  honest  presump- 
tion, should,  at  length,  be  secured  in  the  eigoyment  of 
it ;  and  that  others  should  not  be  allowed  to  raise  per- 
petual suits  and  quarrels  about  their  title"  {e).  The 
same  writer  considers  prescription  as  a  corollary  of 
property,  and,  by  consequence,  on  property  being  first" 
introduced,  as  being  agreed  upon  by  g^ieral  consent  for 
the  sake  of  the  public  peace.  Hence,  in  every  civilized 
community,  law  of  this  nature,  in  a  greater  or  less  degree, 
has  been  established.  '*  It  has  been  found,"  as  has 
been  eloquently  said,  "  in  every  part  of  the  world,  and 
in  every  civilized  age.  It  was  familiar  tp  the  old 
tribunals  of  Athens — ^it  was  an  important  part  of  the 
imperial  jurisprudence — it  was  spread  wherever  the 
imperial  power  extended — it  was  recognized  throughout 
Europe;  and  after  the  French  revolution,  when  the 
Fraich  law  was  being  reconstructed  in  the  Code 
NapoLeon,  there  appeared  this  principle  of  prescription. 
Go  east  or  west  you  find  it  recognized.     You  find  it 

(O  Put  B.  iv.  c.  xii.  8.  9. 
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recognized  in  tribunals  beyond  the  Mississippi.  Go  to 
countries  which  never  heard  the  name  of  Justinian,  and 
into  which  no  translation  of  the  Pandects  has  ever 
found  its  way,  and  there  you  will  find  the  principle  re- 
cognized and  established  as  a  sacred  principle  of  legis- 
lation. The  Hindoos  even  acknowledge  it  as  a  principle 
of  legislation.  And  as  to  our  own  country,  this  prin- 
ciple was  introduced  into  our  law  when  first  our  law 
existed.  It  is  found  in  the  Statute  of  Merton,  one  of 
the  first  of  our  written  acts,  an  act  standing  in  the 
statute  book  next  to  the  Great  Charter  and  the  Forest 
Charter,  and  the  principle  has  been  carried  on  and 
extended,  and  the  law  has  been  made  more  stringent 
by  a  succession  of  great  legislators  and  great  statesmen 
down  to  our  own  time.  We  have  seen  it  advancing 
nearer  and  nearer  to  its  full  perfection,  and  we  have 
found  that  where  there  were  particular  parts  left  un- 
guarded great  oppression  and  gross  evil  have  been  the 

result. And  when  I  look  at  a  principle  such 

as  this — when  I  see  it  in  the  legislation  of  every  civi- 
lized country — ^when  I  find  that  there  is  a  perfect 
agreement  between  it  and  the  great  body  of  laws  fi-amed 
by  our  ancestors,  and  forming  part  of  the  Grreat  Charter 
— ^when  I  find  it  in  the  time  of  Justinian,  under  the 
imperial  authority,  among  the  Greeks,  and  among  the 
pundits  of  Benares — ^how  is  it  possible  for  me  not  to 
believe  that  some  universal  sense  of  a  great  good  and  a 
great  evil  has  led  men,  by  perfectly  distinct  paths,  to 
one  and  the  same  conclusion  ?  Is  it  not  perfectly  clear 
that  this  principle  of  prescription  is  absolutely  essential 
to  the  institution  of  property  itself,  that  it  rests  on  all 
the  grounds  on  which  property  itself  rests,  and  that  if 
you  take  it  away  you  produce  the  same  kind  of  evil 
which  is  produced  by  a  general  confiscation  ?  .  .  . 
Suppose  you  had  no  Statute  of  Limitations,  so  that  any 
man  amongst  us  might  be  liable  to  be  sued  on  a  bill 
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of  exchange  accepted  by  his  grandfather  in  1760;  or 
sappose  you  imagine  the  case  of  a  man,  in  possession  of 
an  estate  occupying  a  manor-house  which  has  been  held 
by  his  grandfikther  and  his  great-grand&ther  before 
him,  being  turned  out  of  that  possession  because  some 
old  will  or  deed,  made  in  the  time  of  Charles  the  First, 
has  been  discovered  in  some  forgotten  chest  or  cranny 
— should  we  not  exclaim  that  it  would  be  better  to  live 
under  the  rule  of  a  Turkish  pacha,  and  should  we  not 
all  feel  that  the  enforcement  of  an  obsolete  right  was 
nothing  less  than  an  infliction  of  the  foulest  of  wrongs  ? 
Should  we  not  aU  feel  that  this  extreme  rigour  of  the 
law,  without  a  limitation  of  time,  would  be  nothing  less 
than  a  grave  systematic  and  methodical  robbery  ?"(/) 
In  short,  take  from  time  his  charters,  his  customary 
rights,  his  sweet  benefit,  and  chaos,  social  and  political, 
follows. 

Prescription,  says  Grrotius(^),  is  established  by  mu-  Established 
nicipal  law.  Id  quod  nostrum  est  sine  facto  nostro  ad  ^  mmiicipal 
alium  transferri  non  potest.  What  is  ours  cannot  be 
transferred  to  another  without  our  act  (A),  says  the 
Roman  Law.  This  maxim  of  that  law  is  given  by  a 
late  writer  (t)  as  a  maxim  of  natural  law,  but  is  plainly 
one  of  municipal  law  only,  for  the  very  terms  of  the 
maxim  imply  the  existence  of  the  institution  of  property, 
and  therefore  civil  sodeiy .  Municipal  law,  upon  grounds 
of  policy,  deprives  men  of  their  property  and  transfers 
it  to  others  by  lapse  of  time  and  duration  of  adverse 
possession,  because  they  have  abandoned  it,  not  will- 
ingly, but  through  error,  ignorance  or  negligence.  Sed 
jus  civile  vigilantibus  scriptum  est ;  and  assuming  that 
a  limitation  of  time,  within  which  men  may  assert  their 
rights,  is  expedient  and  necessary,  the  rule  of  Paulus 

(/)  Mr.,  afterwards  Lord  Ma-  (^)  B.  ii.  c  ir.  s.  6. 

canlaj,  in  debate  in  the  House  of  (A)  Dig.  50, 17, 11. 

CommoDB  on  the  Dissenters'  Cha-  (i)  Bow.  Ck)m.  on  C.  L.  110. 
pdBilL 
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applies, — Propter privatorum  commodumnon  debet  com' 
muni  utilitate  prmjudicari, — and  prescription  is  estab- 
lished ne  rerum  dominia  in  incerto  essent,  and  because 
it  is  useAil  for  the  tjommohwealth  that  there  should  be 
some  limit  to  litigation.  It  follows  that  though  pre- 
scription is  not  without  a  foundation  in  natural  law, 
it  is  in  truth  a  mode  of  acquiring  by  municipal  law  (t ). 
The  length  Some  maintain  ( j)  prescription  to  proceed  from  civii 

and  positive  law,  upon  the  strength  of  this  argument, 
that  in  case  a  man  hath  not  originally  obtained  a  right 
en  some  other  bottom,  the  bare  length  of  time  can  give 
»9ne,  as  being  destitute  of  all  power  to  produce  any 
effect;  for  liiough  every  thing,  say  they,  is  done  in 
time,  yet  time  itself  can  do  nothing :  and  then  adds— 
as  to  the  reason  here  proposed,  thus  much,  indeed,  is 
certain,  that  it  depends  wholly  on  the  determination  of 
positive  law  why  prescription  should  be  rather  com- 
pleted at  the  tenth  or  twentieth  year,  fOT  instance, 
than  at  the  ninth  or  the  sixteenth. 

The  Roman  The  Koman  law,  *^  the  fruit  of  the  researches  of  the 

law  the  source.  _  _  ,  „.  .-,  /.  «/.\ 

most  learned  men,  the  collective  wisdom  oi  ages  (A)> 

is  the  source  from  which  most  of  the  nations  of  Europe 
have  drawn  the  materials  in  framing  their  laws  on  this 
subject  And  although  that  law  forms  no  rule,  binding 
in  itself,  upon  the  subjects  of  these  realms;  yet,  in 
deciding  a  case  upon  principle,  where  no  direct  autho- 
rity can  be  cited  from  our  books,  it  affords  no  small 
evidence  of  the  soundness  of  the  conclusion  at  which 
we  have  arrived,  if  it  proves  to  be  supported  by  that 
law(Z). 
In  England  In  this  country  prescription  is  partly  by  the  common 

partly  by  the      ,  ;i       ^i     {.    i     •  i  1:  !1_     x       -d 

common  law      law,  and  partly  by  legislative  enactment.     By  prescnp- 

b°^8ta^B         ^^^  properly  so  called,  that  is,  at  common  law  (m),  after 
an  uninterrupted  enjoyment  of  certain  things  incorporeal 

(i)  Bow.  Cora,  on  C.  L.  110.  &  W.  35a 

O)  Fuf.  B.  iy.  c.  xii.  s.  7.  (0  lb. 

(*)  Per  Tindal,  C.  J.,  12  Mee.  (m)  Co.  Litt.  118  a,  et  seg. 


osmTN. 

£>r  a  certain  lime,  an  absolute  title  to  tkem  is  given  to 
die  peraans  wbo  have  had  sach  enjoyment.  Bj  legis- 
iatire  prescription,  or,  as  distingiiished  from  prescrip- 
tion at  common  law,  time  of  limitation  (n),  certain 
times,  chiefly  in  relation  to  things  corporeal^  are  pre- 
scribed, within  whidi  the  persons,  who  when  those 
times  commenced  were  the  rightful  owners  of  such 
things,  must  assert  their  rights  thereto,  and  after  which 
times  the  persons  in  possession  may  suppose  themselves 
to  be  in  peaceable  possession  of  the  property,  and 
capable  of  transmitting  it  without  any  apprehension  of 
the  title  being  impugned  by  Utigation  in  respeot  of 
transactions  which  occurred  at  a  ^stant  period,  when 
evidence  in  support  of  their  own  title  may  be  most 
tlifficidt  to  obtain  (o). 


Section  II. 
The  Object  of  Pre»cription. 

Men  commonly  lose  their  rights,  not  by  a  deHberate  Howriglits 
abandonment  of  them,  but  by  negligence,  or  through  "•  ^^*'' 
error  or  ignorance.  Sometimes  their  conduct  is  re- 
garded .as  a  tacit  admission  of  their  having  no  right. 
Wh«n,  says  Grotius  (^),  any  one,  knowing  his  prt^erty 
to  be  in  the  hands  of  another,  permits  a  long  period  of 
time  to  elapse  without  claiming  it,  there  is  good  ground 
for  believing  that  he  neglected  to  assert  his  claim  be- 
cause he  no  longer  considered  the  thing  as  his  property, 
unless  there  be  other  reasons  excluding  that  inference. 
The  Roman  law  said,  with  equal  force  and  brevity, 
videtur  cdienare  qui  patitur  usucapi  (q). 

(»)  Co.  Lift.  114  b,  115.a,  (p)  B.  ii.  c.  ix.  s.  6. 

(O  3  Kay  &  J.  352.  {q)  D.  50, 16,  28. 


PBESCBIPTION  IN  GENEBAL. 


Len^of 
enjojineiit 
evidence  of 
title, 


— and  shonld 
not  bedift- 
tnrbed. 


It  might  at  first  sight  be  considered^  that  the  du- 
ration of  wrong  ought  not  to  give  it  a  sanction^  and 
that  the  long-suffering  of  injurj-  should  be  no  bar  to  the 
obtaining  of  right  when  demanded.  But  human  affiurs 
must  be  conducted  on  other  principles.  It  is  found  to 
be  of  the  greatest  importance  to  promote  peace^  by 
affixing  a  period  to  the  right  of  disturbing  possession. 
Experience  teaches  us  that^  owing  to  the  perishable 
nature  of  all  evidence^  the  truth  on  any  question  of 
fact  cannot  be  ascertained  after  a  considerable  lapse  of 
time.  The  temptation  to  produce  £sdse  evidence  grows 
with  the  difficulty  of  detecting  it;  and  at  last,  long 
possession  affords  the  proof,  the  most  safely  to  be  relied 
upon,  of  the  right  of  property.  Independently  of  the 
question  of  right,  the  disturbance  of  property  after  long 
enjoyment  is  mischievous.  It  is  accordingly  found 
both  reasonable  and  useftd  that  enjoyment  for  a  certain 
period  of  time  against  all  claimants  should  be  considered 
conclusive  evidence  of  title.  This  period  should  be  so 
fixed  as  to  give  ample  opportunity  to  assert  just  rights, 
and  yet  not  to  countenance  claims  which  have  been  long 
dormant  (p).  When  property  has  been  long  in  the  pos- 
session of  a  fiumly,  has  passed  to  children  and  grand- 
children, and  they,  unconscious  of  any  defect  of  title, 
have  formed  their  habits  and  plans  of  life  according  to  the 
income  that  the  property  produces,  it  would  be  cruel  to 
deprive  them  of  it.  The  members  of  the  &mily  fi'om 
which  it  came,  never  having  enjoyed  it,  suffer  but  little 
fix)m  its  loss  (q).  Still,  with  a  natural  prejudice  in  fistvour 
of  their  own  claims,  or  supposed  claims,  and  unable  to 
realize  the  beneficial  influence  and  effect  of  laws  pro- 
tecting fi-om  disturbance  such  long  possession,  but  look- 
ing to  only  the  naked  fiict  of  their  own  expectations 
having  been  cut  off,  even  where  they  may  be  at  once 


(p)  Beal   Property   Commis- 
flioners'  Ist  Bep.  39. 


(S)  1  Enapp,  227. 
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vague  and  remote^  or  barely  possible,  they  would,  in  utter 
disregard  of  all  such  considerations  as  those  suggested 
on  behalf  of  the  possessors,  struggle  to  deprive  them  of 
the  property.  Happily,  however,  as  well  for  those 
suffering,  under  the  circumstances  supposed,  any  such 
loss,  as  for  the  possessors  of  the  property,  this  wise  and 
beneficial  law  disregards  those  prejudices  and  expecta- 
tions, protects  the  possessors,  and  thus  secures  the  repose 
and  the  common  weal  of  society. 

In  Manhy  v.  Bewiche(r),  a  compromise  had  been  made  Manhy  y. 
seventy-five  years  before,  imder  which  the  .ancestors  of 
the  plaintiff,  whose  only  means  of  establishing  their  case 
were  of  a  very  doubtful  character,  acquired,  on  very 
slender  evidence,  and  long  enjoyed,  a  large  benefit,  and 
Wood,  V.-C,  said  that  no  principle  of  morality  or  of 
justice  required  that  such  a  contract,  fairly  and  honour- 
ably entered  into  on  both  rides,  should  be  rescinded,  and 
that  the  plaintiff  had  been  very  unfortunate  in  attempting 
to  set  up  claims  of  such  a  very  stale  character,  after  a  con- 
tract had  been  thus  concluded,  and  without  any  shadow 
of  pretence  for  casting  imputations  on  persons  long  since 
in  their  graves,  which  can  hardly  rest  with  them,  but 
which  must  affect  the  character  of  every  one  who  has 
been  concerned  fi-om  that  time  to  the  present  in  the  pre- 
paration of  deeds,  assurances,  wills  and  other  documents 
under  which  this  property  has  been  dealt  with.  ^^  So  &r 
from  feeling,"  he  also  said,  ^^  that  this  is  a  case  in  which 
the  statute  has  operated  as  any  hardship  to  the  claimant 
who  fiuls  in  his  litigation,  I  think  it  is  just  one  of  the  cases 
which  shows  how  beneficial  this  statute  is,  and  how  unde- 
sirable it  is,  even  for  claimants  themselves,  that  they 
should  nurture  these  strange  and  vague  expectations 
eighty  or  ninety  years  after  the  supposed  rightwhich  they 
claim  first  accrued,  and  when  they  find  themselves,  by  the 

(r)  8  K.  &  J.  U2,  874. 


doabt  and 
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parodigallty  of  thoee  who  have  preceded  them,  deptiTed 
of  the  fruitB  reaped  by  their  anoestors  from  ike  oompro- 
mise  of  a  litigation  concermng  Buch  eapposed  rights ; 
And  that  they  should  set  up  these  stale  and  antiqua;ted 
dema&ds  and  attempt  to  establish  them  in  a  manner 
430  utterly  reckless  as  in  this  case,  by  charging  wholesale 
fraud  of  tSie  grossest  and  most  revohang  character.'* 

Prescription—       ^  Prescription  is-a  thing  of  policy,"  said  Wayne,  J.  {s\ 

polL^  ^  **  growing  out  of  the  experience  of  its  necesedty;  and  the 

time  after  which  actions  or  suits  diall  be  barred  has 
heen,  fi-om  a  remote  antiquity,  freed  by  every  nation,  in 
virtue  df  that  sovereignty  by  which  it  exercises  its  le- 
gidation  for  all  persons  and  property  within  its  jurisdic- 
tion." 

ToremoTB  Thb  princ^al  aim  and  design  of  the  law -oonoermng 

prescription,  says  Pufendoif,  are  not  to  punidi  ^aen's 
de&ults  in  asserting  their  r%hts,  but  to  provide  that  the 
StiUie  be  not  disturbed  by  uncertain  titles  and  by  pro* 
perties  in  oonstant  doubt  and  BUBpense(^).  Fundor 
imentum  €t  ratio  priMcnptionts  est  partim,  qtwd  negli-^ 
pentia  domini  merito  puniatury  partim  quod  reipublica 
intermit,  ne  Utes  sint  tBtemm^  neque  dominia  rerum  semper 
ineerta  vumeant  («).  Ne  lites,  as  Voet,  J.,  felicitously 
says  (z),  immortales  esserA^  dum  litiffantee  mortalee  evnU 
The  primary  object  of  this  law  is  public  utility,  by  pre- 

'^^'^^  serving  the  quiet  and  repose  of  the   State,  and  it 

accompHshes  this  preservation  by  preventing  the  rearing 
xip  of  claims  at  great  ^stances  of  time  when  evidences 
are  lost(y);  for  the  law  has  no  other  end  but  repose, 
and  was  ordained  to  put  a  stop  to  contention  and  to 
make  peace  {z\  and  also  by  preventing  those  innumer- 
able perjuries  which  might  ensue,  if  a  man  were  allowed 

<#)  13  Cart  Am.  Bep.  173.  («)  B.  v.  tit.  1,  8.  68. 

it)  B.  iv.  c.  xii.  8.  6.  (y)  3  Bli.  17;  1  Macq.  821. 

(tf )  Heinecc.    bj  Hoepfner,  b.  (z)  Flow.  357. 

893,  n. 
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to  bring  an  action  for  an  injury  oommitted  at  any  As* 
tance  of  time  (a). 

Upon  eveiy  principle  of  ^und  poKcy,  qaee^onB  tliat  —by  qnieting 
iia^e  long  heea  suffered  to  remain  at  rest  ot^ht  not  to  P^*"^®°» 
be  agitated.  It  is  not  the  policy  of  the  law  to  receive 
fiivonrably  daims  that  will  distutb  a  possession  enjoyed 
adversely  for  a  long  period.  If  a  mdxi  be  not  reason- 
ably diligent,  what  right  has  he  to  oompiain  of  the  sitaa- 
tioa  in  which  the  law  puts  him  ?  The  quiet  of  the  king- 
dom will  be  better  preserved  by  not  encoumging  these 
stale  ckoaaands  (6) ;  and,  even  where  t&e  claimant  may 
be  affected  by  personal  disability,  is  more  to  be  regarded 
than  t^e  private  oonyenience  of  any  particular  person, 
whether  he  be  an  infisint,  or  of  unsound  mind,  or  in  otiier 
degiee  {c).  It  is  true,  says  Pufendorf,  that  by  a  person's 
being  denied  to  sue  for  recovery  of  his  property,  when  he 
hath  long  neglected  it,  he  suffers  some  loss  or  damage  ( cf ). 
But  it  is  better  that  the  negligent  owner,  who  has  omitted 
to  assert  his  rightwitfain  the  prescribed  period,  sftiould  lose 
his  right  than  that  an  opening  should  be  given  to  inter- 
minaUe  litigation,  exposing  parties  to  be  harassed  by 
stale  demands  after  the  witnesses  of  the  fiusts  are  dead 
and  the  evidence  of  the  title  lost.  No  hardship  follows, 
except  upon  those  who  have  slept  ov^  t^eir  rights  in 
entire  disregard  of  the  provisions  of  a  public  act  of 
the  l^slature  (e).  And  such  hardship  is  no  other  than 
is  mcident  to  every  statute  of  limitations,  which  neces- 
sarily renders  irrecoverable  some  demands  which  could 
otherwise  be  recovered-*a  hardship,  if  it  be  one,  which 
is  the  very  object  of  every  such  act  to  create  (/). 
The  individual  hardship  will,  upon  the  whole,  be  less 
by  withholding  from  one  who  has  neglected  the  right, 
and  never  yet  possessed,  than  to  take  away  from  the 

(a)  8  Com.  808.  Rep.  287. 

(  b)  2  Jac.  &  W.  648,  668,  558.  M  10  CI.  &  Fin.  388. 

(c)  Plowd.  372.  CO  2  Jebb  &  Symw,  138. 
{d)  B.  W.  c.  xii.  8.  6;  2  Ex. 
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other  what  he  has  long  been  allowed  to  consider  as  his 
own^  and  on  the  &ith  of  which  the  plans  in  life^  habits 
and  expenses  of  himself  and  his  fionilj  may  hare 
been  unalterably  formed  and  established  (y).  ^^  I  do  not 
know,"  said  Bichards,  C.  B.  (A),  "anything  more  mis- 
chieyous,  in  general  cases,  than  to  disturb  a  transaction 
of  long  standing.  It  is  better,  perhaps,  that  occa^ 
sional  injustice  should  be  permitted  than  to  run  the  risk 
of  doing  greater  injustice  by  entering  into  the  conside- 
ration of  transactions  which  the  distance  of  time  may, 
perhaps,  render  incapable  of  a  satis&ctory  explanation." 
And  although  an  injustice  may  be  said  to  be  done  to 
the  party  who  has  a  good  right,  but  which  is  barred  by 
the  statute,  yet  the  balance  of  justice  and  convenience 
is  found  to  be  the  other  way(2),  for  long  dormant 
claims  have  often  more  of  cruelty  than  of  justice 
in  them  (j).  And  it  is  the  duty  of  all  courts  of  justice 
to  take  care  for  the  general  good  of  the  commimity, 
that  hard  cases  do  not  make  bad  law  (A).  Nothiog 
can  be  more  wholesome  for  lawgivers  than  to  adopt  such 
measures  as  tend  to  quiet  possession,  to  relieve  the 
mind  fix>m  alarm,  and  to  enable  parties,  when  time  shall 
have  destroyed  the  muniments  of  their  titles,  to  retain 
the  possession  they  have  had  for  so  long  a  time*  Lord 
Plunket  eloquently  said,  *^  Time  with  his  scythe  mows 
down  muniments  and  evidence  of  title,  and  that  there^ 
fore  the  mercy  and  the  justice  of  the  lawgiver  placed  in 
his  other  hand  an  hourglass,  by  which  he  should,  at  the 
same  time  that  he  destroyed  those  muniments,  measure 
out  the  periods  of  time  which  should  quiet  possession 
by  becoming  a  substitute  for  the  titles  which  he  had 
destroyed"  (  /).    The  old  maxim  of  law  is  vigilantibus  non 

(g)  2  Jac.  &  W.  139.  (Z)  See    1  Smythe'a  Ir.  Rep. 

(A)  Dan.  Rep.  316.  536, 587 ;  speech  of  Ld.  BronghBm 

(i)  2  Com.  B.  771.  in  the  debate  in  D.  F.  on  the  Dis- 

(j)  3  Ring.  333.  sentera'  Chapel  Bill.     See  also 

(k)  6  Moore,  P.  C.  C.  254.  9  Ir.  £q.  Rep.  471. 
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dortnieniibus  inservit  lex  (m).  People  are  not  to  sleep  on 
their  rights ;  it  would  be  injurious  to  the  public  that 
they  should.  There  must  not  be  perpetual  litigation 
on  the  subject  of  title.  Expedit  reipubliccs  ut  sit  finU 
litium.  Lands  which  are  the  subject  of  litigation  become 
waste  for  want  of  cultivation,  and  therefore  it  has  been 
a  fimdamental  law  of  state  policy  in  all  countries  and  at 
all  times,  that  there  should  be  some  limitation  of  time 
beyond  which  the  question  of  title  should  not  be 
agitated  (n). 

**  Time,  that  takes  Burrey  of  all  the  world. 
Must  have  a  stop." 

Laws  of  this  nature  are  founded  on  the  soundest  prin- 
ciples and  the  wisest  policy  ((?),  are  consonant  to  the 
municipal  law  of  every  country,  and  stand  upon  the 
general  principle  of  public  utility.  The  public  have  a 
great  interest  in  having  a  limit  fixed  by  law  to  litiga- 
tion for  the  quiet  of  the  community,  a  certain  fixed 
period  after  which  the  possessor  may  know  that  his 
title  and  right  cannot  be  called  in  question  (/?),  nor 
his  possession  be  disturbed,  and  in  having  fidl  effect 
given  to  the  statutes  which  have  been  passed  for  the 
purpose  of  protecting  possession  and  quieting  men  in 
their  rights(y),  which  is  the  principle  upon  which 
all  statutes  of  limitation  proceed,  though  doubtless 
at  the  expense  of  some  individual  mischief  and  loss; 
so  that  possession  and  enjoyment  for  a  length  of  time 
may  be  looked  to  as  the  safest  evidence  of  right  (r). 
The  policy  of  these  laws  is  unquestionably  this :  pos- 
session is  always  regarded  by  the  law  as  primd  facie 
title,  not  with  a  view  to  the  benefit  of  individuals 

(m)  Plowd.  367;  2  Jac.  &  W.  (j>)  2  Jac.  &  W.  189. 

139.  iq)  1  Yon.  18. 

(»)  2  Sch.  &  Lef.  630.  (r)  2  Ex.  287  j  1  Mac.  &  G. 

(p)  1  BaU  &  B.  166.  264;  2  C.  B.  771. 
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who  ma;  be  in  posseseion  osr  out  of  posseseioik — ^who 
1BMJ  haye  title,  c»:  who  may  not  have  title,  but  with 
a  view  to  public  benefit,  because  it  is  the  pubUo  policy 
that  possession  should  remain  undisturbed.  AH  the 
statutes  for  limitation  of  acticms  are  expressly  mad^ 
for,  and  the  great  object  of  their  policy  is»  the  quiet- 
ing of  possession*  It  is  generally  immaterial  to  the 
public  at  large  whether  A.  ch:  B.  is  the  owner  of 
a  particular  estate;  but  it  is  highly  important  to  the 
public  at  large  that  the  person  who  is  in  poeaesoitH:^ 
should  be  the  owner,  for  he  is  dealt  with  by  all  men 
as  the  owner,  they  seeing  that  he  is  in  possession, 
and  therefore  it  is  a  consideration  of  public  policy. 
Those  statutes  are  not  simply  for  the  purpose  of  quiet- 
ing rights  between  individuals,  but  they  are  founded 
upon  public  policy,  that  the  pers(m  who  is  in  posses- 
6i(Hi  having  the  credit  attributed  to  that  possessiim, 
his  possession  should  not  be  lightly  disturbed  («). 
The  intention  of  those  statutes  is  to  quiet  the  title 
to  lands  (^).  The  quiet  and  repose  of  the  kingdom, 
the  mischief  arising  from  stale  demands,,  the  laehes 
and  neglect  of  the  rightful  holder,  and  aQ  the  other 
principles  of  public  policy,  take  away  the  remedy, 
notwithstanding  the  tiile  of  the  veri  domini  and  the 
tortious  holding  of  the  possessor  («).  In  all  well- 
regulated  countries  the  quieting  of  possession  is  an 
important  point  of  policy  (ar).  It  is  of  the  greatest 
importance  to  the  security  of  prcqperty  and  the  peace 
of  fiunilies  that  the  fullest  effect  should  be  given  to 
long  possession  and  enjoyment.  Accordingly,  it  has 
been  the  general  rule  for  courts  of  justice  in  this 
country  to  a:ideavour  to  put  an  end  to  litigatioa,  and 
various  Statutes  of  Limitation  have  been  passed,  which 

(#)  4  Bligh,  76, 1 17.  (it)  2  Jac  &  W.  166. 

(Q  2Sdi.&Lef.625.  («}  lMacq.321. 
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Yfoce  inteaded  to  qfuiefc  posfleaaon^  and  more  particuladty 
flo  wkb  icspeci  to  fausded  propert j»  the  title  to  wUeh 
depends  on  written  doemnentg,  aoad  not  parol  testimonj. 
If  deeds  were  to  be  lost  or  destroyed  it  is  impoasible  to 
sBj  wbst  great  incociyenieneeB  miglst  aiise  by  peniutting 
persoiift  to  Ue  by  any  length  of  time,  aod  then  make  a 
claim  (y)r 

The  great  reaaons  fcr  the  law  of  preseriptioia  hare  —fixing  pro- 
been  said  tobe^  Ist,  finr  fisdngaod  ascertaining  property,  ^^^^' 
the  improvement  of  which  must  have  been  grettdy  neg* 
leeted,  and  the  minds  of  possessors  laid  under  continual 
fiar  and  anxiety,  if  they  had  been  for  ever  exposed  to 
the  effect  of  obsolete  daims  which  had  not  been  heard 
of  for  a  century  of  yeara  backwards ;  2ndly>  for  pre-  — preyentlDg 
v^itm^  forgeries,  which  must  have  been  frequent,  if  ^"^K^y* 
deedd  of  the  most  ancient  dates,  though  they  had  never 
been  used,  should  have  any  legal  effect  given  to  them, 
as  the  difficulty  of  discovering  the  fidsehood  at  a  great 
distance  of  time,  and  consequently  the  hopes  of  im- 
punity, would  afford  strong  temptations  to  the  ocmi- 
missiott  of  crime.  This  pc^y  is  not  only  profitable  to 
society,  but  most  consistent  with  the  essential  rules  of 
government ;  for  the  supreme  magistrate  of  every  state 
hath  an  inherent  power  to  limit  the  natural  rigbba  (^his 
subjects  by  proper  restraints,  and  to  punish  by  forfeiture 
Itself  the  negligence  of  proprietors  when  the  great  pur- 
poses of  government  demand  it.  Prescriptiou  is  there- 
fore grounded  on  the  proprietor's  relinquishing  or  aban- 
doning his  right ;  which  the  law  takes  for  granted,  or 
presumes,  from  his  forbearing  to  exercise  it  for  the 
whole  term  of  prescription  (z}. 

The  object  of  prescription  is,  not  to  take  property  — strengthen- 
from  the  rightful  owner,  and  to  give  a  firm  title  to  a     ^ 
person  who  has  obtained  it  by  wrong,  but  to  strengthen 

(y)  6  Moore,  561, 563.  (?)  Ersk.  Inst.  L.  Soot.  656. 
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titles  hy  lengtli  of  possession^  and  to  give  the  property 
to  those  to  whom  it  property  belongs;  but  inasmuch  as 
the  persons  who  are  in  possession  may  be  defeated  by 
others  lying  by,  and  then  attacking  them  at  a  distance 
of  time  when  their  eyidence  may  be  imperfect,  the  hiw, 
for  the  purpose  of  securing  the  rightfiil  owner,  and  not 
for  the  purpose  of  defeating  his  title,  requires  that  the 
legal  remedy  shall  be  pursued  within  a  certain  time. 
In  truth,  while  ihe  tendency  of  time  is  to  destroy  evi- 
dence of  title,  a  title  becomes  firmer  as  it  grows 
older  (a).  The  laws  of  this  nature  are  intended,  not 
for  the  punishment  of  those  who  neglect  to  assert  their 
rights  by  suit — not  to  protect  persons  fi-om  claims  fic- 
titious in  their  origin,  nor  to  enable  bond  fide  debtors 
to  escape  payment  of  their  debts  {V) — but  for  the  pro- 
tection of  those  who  have  remained  in  possession  under 
colour  of  a  title  believed  to  be  good(c) ;  to  protect  them 
fi-om  ancient  claims,  whether  well  or  ill  founded,  or 
firom  satisfied  claims,  and  fi-om  being  harassed  by  stale 
demands,  brought  forward  against  them  at  a  period 
when  all  their  witnesses  might  reasonably  be  presumed 
to  be  dead,  and  when  the  circumstances  of  the  plaintiff's 
having  lain  by  so  long  without  asserting  his  claim 
afforded  fidr  ground  for  presuming  that  it  had  been 
abandoned  {d).  After  a  great  lapse  of  time,  it  is  im- 
possible to  get  at  truth  so  as  to  do  justice  upon 
any  case*  You  have  some  documents,  but  you  may 
not  have  all,  that  relate  to  the  title,  and  those 
which  are  lost  might  be  explained,  or,  perhaps, 
have  done  away  entirely  the  effect  of  those  which 
remain.  Although  some  documents  may  be  pre- 
served, the  witnesses  necessary  to  make  the  account  of 


(a)  Sir  T.  Wilde,  Deb.  Diss.  (<?)  4  Cart  Amer.  Rep.  12. 

C.B.  W  4C.B.666. 

(J)6Jiir.,N.S.403. 
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the  transaction  complete,  and  fit  for  a  decision,  can- 
not (/): 

"  Tempus  edax  rerum,  tuque  invidiosa  vetustcu. 
Omnia  destruitis.^' 

^^  One  of  the  principal  reasons,"  said  Lord  Cotten- 
ham  (y ),  "  for  admitting  limitations  of  suits,  is  the  diffi- 
culty of  ascertaining  the  &cts  necessary  to  make  it  safe 
to  exercise  the  judicial  power." 

It  has  been  supposed  that  the  legislature  only  meant 
to  protect  persons  who  had  paid  their  debts,  but  from 
length  of  time  had  lost  or  destroyed  the  proof  of  pay- 
ment. From  the  title  of  the  act  (A)  to  the  last  section, 
every  word  of  it  shows  that  it  was  not  passed  on  this 
narrow  ground.  It  has  been  often  called,  by  great 
judges,  an  act  of  peace.  Long  dormant  claims  have 
often  more  of  cruelty  than  of  justice  in  them.  Christi- 
anity forbids  us  to  attempt  enforcing  the  payment  of 
a  debt  which  time  and  misfortune  have  rendered  the 
debtor  unable  to  discharge  (£).  It  is  not  a  statute  to 
protect  parties  against  loss  of  evidence,  but  to  quiet 
claims.  To  sue  a  defendant  when  the  plaintiff  has 
slept  six  years  over  his  rights — when  time  and  misfor- 
tune may  have  disabled  the  debtor  from  dischai^ing  his 
obligation — is  at  once  iniquitous  and  anti-christian  (A). 
These  laws  have  the  manifest  tendency  .  .  •  •  to 
suppress  those  prejudices  which  may  rise  up  at  a  dis- 
tance of  time,  and  baffle  every  honest  effort  to  counter- 
act or  overcome  them.  Parol  evidence  may  be  offered 
of  confessions  (a  species  of  evidence  which,  it  has  been 
often  observed,  it  is  hard  to  disprove,  and  easy  to  &bri- 
cate)  applicable  to  such  remote  times,  as  may  leave  no 
means  to  trace  the  nature,  extent  or  origin  of  the 


(/)  1  Knapp.  227.  (i)  3  Bing.  332. 

(i)  6MjL  &  C.  17.  (*)  Per  Best,  C.  J.,  Scales  y. 

(A)  21  Jac  1,  c  16.  Jacob,  3  Bing.  638, 653. 

L.  0 


land. 
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claiin^  and  thud  open  the  way  to  the  most  bppresave 
charges  (/). 
Time  after  The  time  beyond  which  a  contract  cannot  be  en- 

to^t  cMuS^be  ^o^c®^  is  ^^*>  *^s  w*^  argued  in  Don  v.  Lippmann  (m), 
enforced  is  not  of  the  nature  of  the  contract.  That  argument  sup- 
poses that  the  parties  contemplate  thie  breach  only  of 
the  agreement.  ^^  But  nothing/'  said  Lotd  Brdugham^ 
'^  is  more  contrary  to  good  &ith  than  such  a  supposi- 
tion. If  the  law  of  the  country  proceeds  on  the  sup- 
position that  the  contracting  parties  look  only  to  the 
period  at  which  the  Statute  of  Limitations  will  begin 
to  rim,  it  will  sanction  a  wrong  course  of  conduct,  and 
will  turn  a  protection  against  hughes  into  a  premiimi  for 
evasiveness"  (»). 
Advantage  Our  own  Statutes  of  Limitations  have  been,  oii  all 

SnoFth^  bccasions,  uniformly  recognized  as  of  great  public 
law  in  Eng-  concem  and  advantage,  and  are  founded  in  &viour  of 
long  possessions,  for  the  repose  of  the  subject,  and  td 
avoid  uncertainties,  which  produce  suits  and  conten- 
tions (o) ;  and  the  object  of  them  all  is  to  give  eiBfect 
to  the  maxim,  interest  reipublicts  ut  sitjinis  litium  (/?). 
They  have  been  designated  the  best  of  statutes  (y)i 
noble  beneficial  acts(r),  acts  of  peace  (*),  laws  of  peacd 
iand  justice  {t)y  a  very  beneficial  system  of  laws  and  of 
the  greatest  importance,  inastnuch  as  they  ui^  statutei^ 
tof  repose  (tt),  and  beneficial  to  the  subject  (x).  So 
much  importance,  indeed,  has  always  been  iattachcid 
to  laws  of  this  nature  in  our  own  country  that  they 
have  been  by  degrees  extended  to  all  t^nfcs  and 
classes.     True  it  is  that  they  have  been  witli  us  oiAoit 


(0  7  Curt  Amer.  Rep.  618.  (<)  Per  Best,  C.  J.,  8  Bing. 

(m)  6  CI.  &  F.  1.  888. 

(n)  See  also  Ex  parte  Kidd,  In  (t)  Per  Lord  Wynford,  1  Enapp, 

Be  Kidd,  3  De  G.,  F.  &  J.  640.  227. 

(jo)  Jenk.  Cent.  Ca.  91,  p.  48.  (w)  Per  Lord  Eenjon,  4  T.  R. 

ip)  8  Moore,  P.  C.  C.  21.  808. 

iq)  Per  Holt,  C.  J.,  7  Mod.  12,  (ar)  2  Vefc,  J.  14. 
(r)  Per  Wilmot,  J.,  1 W.  BL  287. 
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growths  and  have  not  Bprung  forth  at  onoe.  The  Crown 
and  the  Church  were  long  exempt  fix)m  these  laws.  The 
rule  as  to  tixem  wae  nullum  tempus  oecurrit  vegi  aut  eecle^ 
$UB ;  but  in  the  reign  of  James  the  First  (y),  and  again 
in  the  ragn  of  George  the  Third  (z),  of  William  the 
Fourth  (a),  the  law  was  extended  to  the  Crown ;  apd  in 
the  latter  reign  alflo(i)  to  the  Duke  of  Cornwall  and(c) 
ilie  duchy  of  Lancaster.  Again,  in  the  reign  of  Her 
present  Mi^estj  {d),  &e  law  was  still  fiirtiber  ext^ided 
as  to  the  Duke  of  Cornwall.  So  also  in  the  reign  of 
William  the  Fourth  (e)  the  law  was  ei^tended  to  the 
Clergy;  and  again^  in  the  present  reign (/),  to  the 
Nonconformists,  in  relatiim  to  property  devoted  to  O0r- 
iain  purposes  in  oonformity  with  their  reli^ous  views^ 
To  this  het  extension  of  the  law  a  stout  but  unavailing 
fesistanoe,  not  only  by  the  Nonconfcrmists  generally, 
but  by  many  members  of  tiie  EstaUished  Church,  was 
offered.  If,  as  was  forcibly  asked  on  the  disc^ission  c^ 
this  extension,  persons  have  been  in  possession  for  a 
loi^  series  of  years  of  property  devoted  to  the  worship 
€)£  the  'Sn^r&a^  Being,  and  &at  worship  has  been 
•carried  on  in  a  particular  form,  inculcating  particular 
doctrines,  why  should  not  l^t  establish  a  right  as 
indefeasible  as  the  right  which  is  established  in  the 
particular  cases  just  referred  to  (jf)  ? 

Again,  in  the  reign  of  George  the  Third,  the  prin- 
^ple  wafi  applied  to  infoirmations  in  the  nature  of  writs 
<£  quo  warranto  for  the  exercise  of  any  office  <x  &aB- 
«hise  in  any  ci^^  borough  or  town  corporate,  exlubited 
Ji^  i^irtue  of  the  royal  prerogative  (Ji).     The  act  in  its 

(y)  21  Jac.  l,cc.  2, 14.  &  4  WUl.  4,  c.  27. 

iz)  9  Geo.  3.  c.  16.  X/)  7  &  8  Vict  c.  46. 

.(«)  2  ft  8  Wfll.  4,  cc  71, 100.  {g )  P«r  L.  Lyndlniwt,€.,  Deb. 


lb.  D.  C.  B. 

(«)  2&8WaL4,c.71.  (A)  82 

(<0  7  &  8  Vict.  c.  105;  28  &  24      statute  see  id^a?  y.  Avtridge,J  T. 


2  8iS  Will  4,  c.  71.  (A)  82  Geo.  8,  <5.  68.     On  tbis 


Vict  c  58;  and  24  ik  ^  Viet  c.      H.  487;  Bex  t.  Olarke,  1  ^ast, 
42.  88;  Iiexv,JRiohardson,9lh,di6ai 

(«)  2  &  8  WilL  4,  cc  f  1, 100;  8      Rex  t.  Stokes,  2M.M  S.  71. 
C2 
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preamble  states  that  it  would  greatly  tend  to  secure  the 
quiet,  tranquillily  and  good  order  of  cities,  boroughs 
and  towns  corporate  if  a  reasonable  limitation  of  time 
be  established,  beyond  which  the  holder  of  an  office  or 
a  franchise  should  not  be  disturbed  in  the  enjoyment 
of  it. 
Policy  and  Laws  thus  limiting  suits  are  foimded  on  the  noblest 

®^®^  policy.     They  are  statutes  of  repose,  to  quiet  titles,  to 

suppress  frauds  and  to  supply  the  deficiency  of  proofe 
from  the  ambiguity  and  obscurity  of  transactions.  They 
presume  that  claims  are  extinguished  because  they  are 
not  litigated  within  the  prescribed  period.  They  take 
away  all  solid  groimds  of  complaint,  because  they  rest 
on  the  negligence  or  laches  of  the  party  himself.  They 
quicken  diligence,  by  making  it  in  some  measure  equi- 
valent to  right.  They  discourage  litigation,  by  burying 
in  one  common  receptacle  all  the  accumulations  of  past 
times  which  are  unexplained,  and  have  now  become 
inexplicable  (t).  The  neglect  of  these  salutary  laws 
"  would  make  every  title  throughout  the  kingdom  shake, 
and  conjiu*e  up  a  frightful  group,  a  host  of  dark  and 
&jitastic  suitors,  to  blacken  its  courts,  and  fiU  their  air 
with  novel  and  discordant  soimds,  uncouth  to  all  learned 
ears,  unintelligible  to  all  learned  minds,  and  involve  the 
commimity,  and  all  its  real  property,  in  a  maze  of 
groundless,  endless,  pitiless  litigation  "(A). 
Morality  of  The  taking  advantage  of  the  statute  law  of  limita- 

aTa  drf^oaT  ^^^^  ^  ^  defence  to  a  claim  which  in  natural  justice 
may  appear  to  be  well  foimded,  may  be  considered  by 
some  persons  as  a  violation  of  that  justice  and  of  mora- 
lity. "  But,"  says  Paley  (/),  "  if  a  man  be  ignorant  or 
dubious  of  the  justice  of  the  demand  made  upon  him, 
he  may  conscientiously  plead  this  limitation,  because  he 
applies  the  rule  of  law  to  the  purpose  for  which  it  was 

(i)  Story,   Confl.  of  Laws,  s.      nold's  Rep.  822. 
576.  (/)  Mor.  and  Pol.  PhU.  B.  iiL 

{k)  Per  Lord  Broagham,  Ar-      parti,  civ. 
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intended.  But  when  he  reRises  to  paj  a  debt,  of  the 
reality  of  which  he  is  conscious,  he  cannot,  as  before,, 
plead  the  intention  of  the  statute  and  the  supreme 
authority  of  the  law,  unless  he  could  show,  that  the  law 
intended  to  interpose  its  supreme  authority  to  acquit 
men  of  debts  of  the  existence  and  justice  of  which  they 
were  themselves  sensible." 

It  has  been  said  by  an  eminent  writer  on  the  laws  of 
Scotland,  "  that  where  the  right  or  ground  of  debt  is 
wholly  cut  off  ...  .  the  other  party  may,  without  im- 
peaching his  conscience,  take  the  benefit,  in  the  same 
manner  as  if  the  former  proprietor  or  creditor  had 
relinquished  or  renoimced  their  pretensions;  because 
the  right  is  discharged  or  extinguished  by  the  public 
law  to  which  all  our  rights  are  subject.  And  therefore 
it  is  absurd  to  term  prescription  an  impious  defence, 
since  it  is  equally  just  and  reasonable  as  the  other  laws 
instituted  for  the  good  of  the  commonwealth.  Where- 
fore the  party,  who  has  acquired  right  by  prescription 
or  liberation  from  an  obligation,  may  in  point  of  con- 
science hold  the  property  of  such  thing  fi*om  the 
former  owner  or  plead  an  immunity  from  the  debt .... 
for  the  former  owner  or  creditor,  after  the  prescription 
is  accomplished,  loses  his  right,  which,  by  a  just  law, 
is  transferred  to  the  other.  The  most  learned  of  the 
canonists  are  of  opinion  that  the  former  owner 
caimot,  in  point  of  conscience,  intermeddle  with 
the  thing  which,  after  the  prescription,  is  become 
another's.  ....  But  if,  during  the  course  of  prescrip- 
tion the  possessor  or  prescriber  come  to  know  who  is 
the  true  owner,  or  that  the  debt  is  just  from  which  he 
thereafter  prescribes  a  liberation,  in  point  of  conscience, 
or  in  for o  interioriy  he  ought  not  to  plead  it  according 
to  the  just  opinion  of  the  canonists;  for  though  by  the 
civil  law,  the  supervening  mala  Jides  of  the  possessor 
did  not  hinder  the  prescription  to  proceed,  for  prevent- 
ing lawsuits,  and  for  punishing  of  the  negligence  of  the 
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{>roprietor  that  does  not  look  after  his  eflfects  timely,  yet 
one  cannot  with  a  good  conscience  detain  from  another 
what  is  his ;  and  before  accomplishment  of  the  pre* 
scription  the  law  does  not  transfer  the  property  to  A» 

possessor So  where  the  ground  of  debt  is  not 

cut  gS  by  prescription,  but  only  the  mean  of  proof  by 
witnesses  is  excluded,  the  debtor  cannot  honestly  take 
the  benefit  if  he  knows  the  debt  to  be  still  owing,  be- 
cause the  law  does  not  discharge  him  from  the  cbbt» 
but  only  secures  him  against  the  danger  of  a  groundless 
claim,  by  not  admitting  of  a  proof  by  testimony  of  wit- 
nesses, after  a  certain  number  of  years ;  and  therefore, 
though  the  creditor  should  not  insist  fbr  his  oath,  yet 
he  ought,  as  an  honest  man,  to  make  payment;  fi>t 
otherwise  he  defrauds  the  creditor  of  his  money"  (m). 

The  pleading  of  the  Statute  of  Limitations,  said 
Holt,  C.  J.(n),  is  no  disparagement  to  anybody. 
<5arrow,  B.,  also  said,  that  he  remembered  it  to  have 
been  remarked  by  Lord  Kenyon,  that  the  defence  of 
the  Statute  of  Limitations  was  by  no  means  generally 
dishonourable,  as  some  persons  supposed:  and  added,  it 
is  rig-ht,  that  the  subject  should  take  advantage  of  the 
principle  of  a  statute  which,  if  it  may  in  one  or  two 
•cases,  through  the  laches  of  tlie  parly,  have  barred  a 
just  demand,  yet  has  the  constant  etfect  of  shutting  out 
unjust  claims,  founded  on  experiments  made  to  take 
advante^  of  carelessness  or  misfortune,  on  tlie  chance 
of  vouchers  being  lost  or  mislaid.  In  the  same  case, 
Richards,  C.  B.,  said,  that  infinite  injustioe  had  be^ 
prevented  by  the  statute  (o).  Lord  Cttmworth,  C,  also 
said(/>),  it  may  often  be  a  righteous  defence.  The 
object  of  any  statute  of  limitation,  with  respect  to 
debts,  is  to  make  time  a  bar  where  tixere  is  a  debt 
claimed,  upon  the  ground  that,  after  a  certain  time,  a 

(m)  2  M^DomOl,  Inat  L.  of  (<?)  6  Pri.  26, 81. 

Scotland,  1S3, 184.  (p)  S  Jar.,  N.  8. 154. 

(»)  7Mod.R«p.l2. 
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person  does  not  retain  the  men^ns  of  proving  payment  of 
the  debt.  It  is  not  passed  in  order  to  enable  the  debtor, 
who  really  03Bre3  a  debt,  to  escape  payment,  but  to  pro- 
tect honest  debtors.  At  the  same  time,  I  do  not  mean 
to  say,  that  dishonest  debtors  have  not  a  right  to  take 
the  benefit  of  the  statute.  I  refer  to  the  purpose  and 
intention  of  the  legislature  (jg).  Instead  of  being  viewed 
in  an  inx&vourable  light  as  an  unjust  and  discreditable 
defence,  the  Statute  of  Limitation^  should  receive  such 
support  a9  ynH  make  it,  what  it  was  intended  to  be, 
emphaticaUy,  a  statute  of  repo^e  (r). 


Section  III. 
TTie  Mqde  of  Operation  of  Prescription* 

Laws  of  this  kind,  in  their  most  general  and  .com-  Operation  in 
prehensive  operation,  may  be  regarded  simply  as  bars  fi^^®**^' 
or  exceptions,  of  law  or  of  &ct,  to  the  prosecution  of 
any  daim. 

In  tlie  ancient  Roman  law,  IJiere  was  thb  principal  In  the  Roman 
difference  between  usucaption  and  prescription,  that  ^''' 
whoever  acquired  a  thing  by  right  of  usucaption,  at 
tiie  same  time  acquired  a  right  of  claiming  it  wherever 
he  found  it ;  whereas  prescription  only  enabled  him  to 
elude  the  demand  of  the  former  master,  but  afforded  no 
means  to  recover  possession  when  once  lost(«);  and 
imported  strictly  that  plea,  demur,  or  exception,  by 
which  the  person  in  possession  invalidates  the  claim 
of  the  first  proprietor.     Though  these  different  names 

(jSf)  Per  Einderaley,  V.-C.,    4  («)  Grotios,  B.  ii.  ,c.  iv.  8.  1, 

Drew.  442.  n.  1. 

(r)  7  Cnrt.  Amer.  Rep.  618. 
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Twofold 
aspect. 


Division  of 
things  in  the 
Bomanlaw, 


FrescriptioD 
in  that  law. 


(usucapion  prsescriptio)  are  frequently  taken  for  the 
very  same  notion;  and  the  latter  now  prevails  in 
common  use,  and  is  the  term  by  which  we  render  the 
former  (t). 

They  may  also  be  regarded  in  a  twofold  aspect,  as 
a  mode  of  acquiring  and  of  transferring  property.  As 
between  the  actual  possessor  and  the  preceding  one, 
and  regarding  the  possession  by  the  former  only  as 
the  sole  foundation  of  his  claim,  he  may  be  considered 
as  having  acquired  the  property  by  virtue  of  his  pos- 
session :  and  as  between  the  same  persons,  and  regard- 
ing the  right  or  claim  of  the  latter,  the  property  may 
be  considered  as  transferred  by  him.  Videtur  alien- 
are  qui  patitur  U8ucapi{u)  is  the  maxim  of  the 
Roman  law. 

In  the  Roman  law  things  were  divided  into  two 
classes,  corporeal  and  incorporeal,  and  the  former  class 
was  subdivided  into  things  moveable  and  things  im- 
moveable ;  and  to  things  corporeal  or  incorporeal,  the 
enjoyment  of  them  for  such  a  time  as  was  required  by 
law  gave  to  the  possessor  a  title  to  them(v).  This 
mode  of  acquiring  a  title,  when  applied  to  things  cor- 
poreal and  moveable  only,  was  designated  usucaption, 
rem  usucapere  (tr),  and  when  applied  to  things  inmiove- 
able,  as  lands,  or  incorporeal,  as  securities,  rights  of 
action,  &c.,  was  designated  prescription  (or). 

Prescription  in  the  Roman  law,  says  Lord  Mac- 
kenzie (y),  gives  an  imchallengeable  title  to  property  by 
continuous  possession  for  a  certain  time  under  the  con- 
ditions determined  by  law.  It  is  also  a  mode  of  extin- 
guishing claims  which  are  not  prosecuted  within  the 
time  fixed  by  law.  By  modem  jurists,  the  term  is  used 
in  a  general  sense,  so  as  to  apply  either  where  lapse 


(0  Pnf.B.iT.c.xii.8.L 
(i»)  D.  60,  16, 28. 
(r)  D.  41,  8,  8. 


(IP)  Wood's  Inst  124. 
{X)  lb. 

(y)  Studies  in  Roman 
186. 
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of  time  extinguishes  the  right  of  the  former  owner  and 
taransfers  it  to  the  possessor,  or  where  it  merely  bars  the 
remedy  of  the  former  owner  against  the  possessor. 

Usucaption  was  also  a  branch  of  our  ancient  law,  but  Umicaption  a 
seems  to  have  had  a  more  extended  application  than  in  ^^ent^ 
the  Roman  law.  Bracton  say8(z),  ^^rerum  corpora^  EngU$h\Kw, 
Hum  dominia  transferentur  sine  tituloy  aut  traditione, 
per  usucaptioTieniy  scilicet^  per  longamy  continuant  et 
paci/lcam  possessionem^  ex  diuturno  tempore.^''  The 
things  mentioned  as  the  subjects  of  this  law,  as  will  be 
observed,  are,  however,  things  corporeal  generally  with- 
out any  distinction,  as  in  the  Roman  law,  between  those 
which  were  moveable  and  those  which  were  immoveable. 
In  later  times,  and  down  to  our  own  day,  no  such  mode 
of  acquiring  a  titie  to  lands,  as  is  generally  designated 
by  the  term  Prescription,  has  been  known  by  that  ap- 
pellation in  the  law  of  England.  As  a  mode  of  acqui- 
sition of  property  our  law,  as  we  shall  presently  see, 
applies  it  to  things  in  their  nature  incorporeal  only. 

The  law  of  Scotland  on  this  subject  is  founded  on  Law  of  Scat^ 
the   Roman  law,  and,  as  respects  personal  property,  gabjert^and 
corresponds  with  (a),  but,  as  respects  real  property,  howyiewed, 
formerly  differed  from,  the  law  of  England,  and  is 
designated,  like  its  great  prototype,  by  the  term  pre- 
scription, used  however  in  a  general   sense,  and  is 
divided  into  positive  and  negative;  positive,  tiiat  the 
possessor  shall  not  be  disturbed  after  forty  years ;  nega- 
tive, that  the  neglect  of  the  owner  to  exercise  or  prose- 
cute his  right  during  the  whole  period  the  law  allows 
him  for  that  purpose  shall  operate  the  loss  or  forfeiture 
of  such  right  {b).    But  this  division  appears  to  rest  upon 
only  the  operation  of  the  law  as  applied  to,  in  the  former 
case,  the  possessor,  in  the  latter  case,  the  owner.     In 
reality  no  substantial  difference  between  the  two  kinds 


(z)  B.  2,  c  22.  {h)  Erek.  Inst.  556. 

(a)  Ikm  ▼.  Lippmann,  6  CI.  &  F.  1. 
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jexists.  And  even  if  the  diyision  be  considered  f^( 
founded  upon  the  distinction  that^  in  the  formsF  caae^ 
the  law  gives  to  the  possessor  a  positive  title  again^  all 
perscms^  and,  in  the  latter  case^  takes  awa^  the  title  of 
him  who  has  allowed  the  appointed  time  for  asserting  it 
to  expiree,  the  difference  between  the  two  kinds  of  pre- 
scription is  still  rather  apparent  than  real.  -The  nega- 
tive kind  is  considered  to  corre^ond  with  the  English 
law  as  depending  on  the  Statutes  of  Limitatioii  (i). 
The  law  of  Scotland^  said  Lord  St.  Leonards  (c), 
**  has  been  very  mi;ch  .embarrassed  hj  the  introduc- 
tion of  these  terms.  They  are  not  to  be  found  in 
the  act  of  parliament  (rf)  5  they  do  not  ptoperlj  be- 
long to  the  sujsject;  nor  do  they  properly  describe  it ; 
for  there  are  many  cg^s  in  which  you  ipoight  very 
welly  in  point  of  language^  say  that  there  is  a  negative 
prescription  even  where  a  positive  prescription  also  in- 
tervenes. Th^  two  must  often  be  blended  with  each 
other.  And  I  believe  that  there  has  been  more  conten.- 
4ion  about  the  odeaning  of  those  words  than  .upon  the 
substance  of  the  cases  in  which  those  words  have  been 
matt^  of  discussion.  The  act  of  parliament  itself  i^ 
the  simplest  act  of  parliament  that  ever  was  passed.  It 
is  a  statute  which  he  who  runs  can  read ; — ^there  neve^ 
was  uijrthing  so  plain  and  intelligible.  J.^  applies  solely 
to  heritable  rights-r^that  is,  rights  of  real  property ;  an^ 
it  declares  that  where  there  has  been  possession  upon  a 
title  for  forty  years  the  right  sh«^  be  good  against  the 
world ; — that  is  to.say^  no  extrinsic  circmnstances  shall 
ever  be  brought  forward  to  affect  it ; — although  perhaps 
originaUy  it  may  have  been  defective ;  for  it  was  not  to 
su^)ort  good  titles,  but  to  fortify  infirm  one^,  that  the 
statute  iAteiposed." 
In  the  law  of  In  the  law  of  England  also  prescription  has  been 
^Sfldf pre^  considered  by  some  writers  as  of  two  kinds,  positive  or 
scription.  (J)  2  M'DonaU,  L84.  (d)  Scotch  St^t  1617,  c.  12. 

(c)  iMacq.  820. 
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affimiatiye,  and  n^atiye.  The  former  as  a  mode  of 
acquiring  rights  in  or  to  incorporeal  hereditaments ;  the 
latter  whai  applied  to  those  laws  which  deprive  persons 
of  the  exercise  of  their  remedies  for  the  recoyery  of  anj 
right  to  or  in  things  corporeal  or  incorporeal  («).  But 
the  positiye  or  affirmatire  kind  is  rejected  to  prescrip- 
tion j^x^rly  so  called^  and  appHcaMe  to  the  acquisition 
of  things  incorporeal  only,  by  the  enjoyment  of  them 
for  the  period  of  time  by  law  fixed  for  the  purpose  (/), 
The  negative  kind,  applied  to  things  corporeal,  as  lands, 
is  directed  against  the  person  out  of  the  possession  of 
them,  not  aa  transferring  his  estate  to  the  actual  pos- 
sessor^ but  by  precluding  such  person  firom  asserting  his 
right  or  dahn  thereto  after  the  periodassigned  by  the  law 
for  the  purpose  (^) ;  but  as  to  the  right  of  the  actual 
possessor,  as  between  him  and  any  oth^  person  than 
Ihe  person  actually  as&^ling  right  or  olaim  thereto^  is 
altogether  silent 

This  differeiK^e  in  the  operation  of  these  la^rs  has  he^i  Difference  of 
made,  by  an  eminent  Scotch  writer,  a  ground  of  distino-  JTdStingdsh  ^ 
tion  between  limitation  and  prescription.  He  designates  limitation  and 
the  f<H7ner  as  a  denial  of  the  remedy  after  the  lapse  of  a  P'^®**^^  ^^ 
eertain  time,  without  regard  to  the  actual  subsistence  of 
^e  daim,  and  the  latter  as,  and  as  inferring  by  opera- 
don  of  the  law  itself  from  the  mere  lapse  of  time,  a  pre- 
4Bon9tion  of  abandonm^it  or  of  satisfaction  of,  and  thus 
.extinguishing,  the  claim  (h). 

The  effect  of  the  limitation  of  the  time  for  asserting  Effect  of  the 
4he  right  was  said  by  Walsh,  J-  (i),  in  the  cajse  of  ^^^^  ^*  ^^°*^'*- 
Fines  undnr  4  Hen.  7,  c.  24,  to  be,  to  subject  the  right 
io  a  ocm^tion,  that  is,  that  the  right  be  pursued  within 
the  time  prescribed  by  law  for  the  purpose.  But  in 
contracts,  (he  time  beyond  which  they  cannot  be  en- 
(cfreed  is  not  of  the  nature  of  the  contract,  nor  are  the 

(s)  3  0:a.  Dig.  c.  2,  s.  L  (h)  BelPs  Frin.  Law  of  Scot- 

(/)  2  Com.  264.  land,  80.  6S6, 605. 

(y)  1 W.  BL  676.  (4)  JPlowd.  375  a. 
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parties  to  be  assumed  as  contemplating  the  breach  onlj 
of  the  agreement  (A), 
—as  to  the  In  all  questions  which  turn  on  the  limitation  of  time^ 

"Sl»'»  the  right  is  never  taken  into  consideration:    for  the 

statute  was  made  to  bar  right,  and  not  give  remedy  in 
dubious  cases.  The  rule^  ut  sitjinis  litium^  operates 
against  cases  of  rights  rather  than  in  cases  of  wrong  (/). 
So  it  was  said  of  the  Statute  of  Fines^  that  the  intention 
of  the  act  was  not  so  much  to  preserve  former  rights  as 
to  extinguish  them  (m). 
—and  the  Statutes  of  Limitation  affect^  strictly  speakings  the 

""   ^'  remedy  and  not  questions  upon  the  merits,  and  go  ad 

litis  ordinationem,  and  not  ad  litis  decisionem,  in  a 
just  juridical  sense.  The  object  of  these  statutes  is  to 
fix  certain  periodswithin  which  suits  shall  be  brought(>i). 
Considered  in  their  true  lights  these  statutes  are  ordi* 
narily  simply  regulations  of  suits  and  not  of  rights. 
They  regulate  the  times  in  which  rights  may  be  asserted 
in  courts  of  justice  and  do  not  purport  to  act  upon  those 
rights  (o).  In  truth  it  has  become  almost  an  axiom  in 
jurisprudence,  that  a  law  of  prescription,  or  law  of 
limitation,  which  is  meant  by  that  denomination,  is  a 
law  relating  to  procedure,  having  reference  only  to  the 
lexfori(p).  In  some  countries,  however  (y),  the  legis- 
lature has  extended  the  operation  of  such  statutes  so  as 
to  extinguish  the  right  of  the  person  who  has  lost  the 
possession  to  the  property,  and  thus  in  effect  transfer- 
ring to  the  possessor  that  right 
In  England,  In  the  law  of  England  the  Statute  of  Limitations  in 
relation  to  rights  of  a  personal  nature  is  a  rule  of  pro- 
cedure only;  and  foreigners  suing  here  are  only  allowed 

{k)  Ante,  p.  18.  Bing.N.C.  161;  Huher  t.  Stciner^ 

(I)  Amb  647.  2Ib.202;8Moore,P.C.C.36; /^rw 

(m)  Polwd.  369  a.  t.  Lippmann^  5  CI.  &  F.  1  ;  E^ 

(i»)  Story,  Confl.  of  Laws,  a.  parte  Kidd,  in  re  Kiddy  3  De  G., 

576.  F.&J.  646. 

(0)  n>.  sect.  580.  iq)  Jtana\ch,Beek/ordY.  Wadej 

(p)  The  British  Linen  Co.  y.  17    Vea.   87;    and  England    and 

DrHmm4md,  10  B.  &  C.  903;  1  Ireland,  8  &  4  Will.  4,  c.  27,  s.  34. 
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the  time  limited  by  the  statute  of  James^  without  refer- 
ence to  any  limitation  which  may  obtain  in  the  country 
where  the  contract  was  made  (r).  And  in  relation  to 
real  property  which  they  may  lawfiilly  hold  in  this 
country,  they  are  of  course  concluded  by  the  lex  loci 
rei  sitcB.  As  to  real  property,  the  statute  does  not 
produce  its  effect  by  the  technical  operation  of  dis- 
seisin, abatement  or  intrusion.  The  statute  requires,  as 
an  indispensable  preliminary,  that  the  plaintiff  in  a  pos- 
sessory action  should  show  that  he  has  had  possession  of, 
or  made  an  entry  into,  the  estate  within  the  limited  periods 
The  onus  probandi  lies  upon  him.  The  inquiry  into 
the  nature  of  the  possession  is  only  material  with  a 
view  to  this  point,  to  ascertain  whether  it  has  been 
such,  during  this  period,  as  to  make  good  what  the 
plaintiff  is  to  prove  in  order  to  entitle  him  to  his  action, 
viz.  whether  it  shows  him  to  have  had,  during  any  part 
of  the  period,  by  himself,  or  by  another,  the  actual  pos- 
session ;  or  whether  the  estate  has,  during  the  whole 
time,  been  in  &ct  held  and  enjoyed  by  an  adverse  claim 
of  tide,  that  is,  a  claim  not  consistent  with  the  title  of 
the  plaintiff  («). 

The  operation  of  the  law  in  England  and  Ireland,  in  In  England 
claims  of  the  Crown  against  a  subject,  and  in  claims  betwe^the ' 
by  one  subject  against  another,  differs ;  but  in  claims  Crown  and 
between  subject  and  subject,  with  one  exception,  until   ^  ^ 
1835,  was  the  same.     In  that  year  the  operation  of  the 
law  as  to  three  classes  of  things  was  changed. 

In  claims  of  the  Crown  against  a  subject,  the  21 
Jac  1,  c.  2,  excluded  and  negatived  all  remedies  of  die 
Crown  against  the  subject,  and  the  king's  right  and 
title  were  utterly  barred  (t)  and  transferred  to  the  sub- 
ject («),  or  was  exclusive  of  the  right  and  title  of  the  king, 
and  aflirmed  and  established  the  estate  of  the  subject 

(r)  13  Q,  B.  818;   Pewdo  ▼.  {t)  3  Inst  188, 189. 

Bingham,  17  W.  R.  419.  (ie)  1  Jones  &  L.  62. 

(#>2Jgc.&W.164. 
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%A  {^ainist  the  Crown,  ttnd  all  persons  claiining  or  pre- 
tending to  claim  under  it  bxij  h^ecUtaments,  ^xoept, 
to  to  the  Crown,  libeitieB  and  franchiseB.  This  act  was 
intended  to  be  extended  by  the  9  Geo.  3,  c  16,  in 
England,  and  by  the  48  Geo.  3,  c.  47,  to  Irdand ;  and 
the  9  Geo.  3,  c.  16,  in  similar  terms,  has  been  ex- 
tended to  the  Duke  of  Cornwall,  in  rdation  to  some 
t)f  his  property  and  possessions  in  the  county  of  Coni«- 
wall,  by  4he  7  &  8  Vict»  c«  105 ;  and  in  relation  to 
other  property  and  possessions  of  his  not  within  the 
last-mentioned  sta;tute,  and  to  other  property  and  po»- 
isessions  not  within  that  countjr,  the  provisions  of  the 
8  Geo.  3,  c»  16>  are  extended  to  him  by  the  23  &  24 
Vict  c.  €3,  subject  nevertheless,  as  to  the  property  and 
possessions  included  in  the  last-mentioned  Bct^  to  the 
provirions  contained  m  the  ss.  72  and  75  of  the  7  &  8 
Vict.  o.  105>  with  respect  to  the  property  «^nd  possea- 
Bions  inchided  therein,  and  are  also  amended  ax^  ex«- 
tended  to  all  BrCtions  aftid  suits  by  him,  and  also  to  the 
acts  of  the  7  &  8  VicL  c.  105,  and  the  23  &  24  Vict, 
e.  53,  by  the  24  &  25  Vict,  c  62. 
Between  sab-  In  claims  to  land  between  subject  and  subject,  by 
3^*°**"''  the  Statute  of  Limitetions  the  riffht  was  not,  until 
1834,  the  lireot  object  ^  this  law.  The  land  was  con- 
isidered  neither  as  acquired  by  one  party,  nor  transferred 
^om  the  other.  The  law  merely  extinguisfaed  the 
^medy  of  the  xXbt  party  without  giving  the  estate  to 
the  other  (ir)*  The  title  remaiaied,  but  the  remedy  was 
io6t(y),  or  rath^  suspended.  Practically,  however,  in 
one  respect  at  least,  the  result  was  the  same  ms  if  tlie 
ri^t  had  been  the  object,  for  a  right  without  s  remedy 
is  a  mere  negation.  There  was  this  important  difSsrence, 
however— the  r%ht  being  merely  suspended  was  there- 
fore capable  of  revival  at  any  time  after  the  period 


(a?)  DavenpaH  V.  fifreU,  1 W.         (y)  2  J«c.  &  WA40, 
Bl.  675. 
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Anthill  which    fhe   ranedy  wds  to   be  pitritoed  had 
yapsed; 

A  fine  with  prodamations  tod  non'-cl&im  for  five  Excq>tioQ— 
years  after  it  Was  leried,  is,  of  rather  until  the  year  ^|iJJ[Son^^ 
1834  was,  the  ex(ieJ)tion  referted  to.  The  fine  not  only 
pasfl^  the  interetrt  of  the  obnnsor  or  person  levying  it, 
knd  ^xtingtiidied  and  perpetually  barred  him  of  all  pre- 
tent  and  fiiturc  right  and  possibility  of  rights  or  other 
collateral  benefit  to  the  thing  Whereof  the  fine  Wad 
levied',  but  was  a  peipetual  bar  to  all  other  personb 
having  any  right  in  or  to  the  thing,  and  not  asseiiing 
Vimr  right  Within  five  years  lifter  the  last  prodamatioH 
of  iiie  fine^2r);  although  ais  to  fsach.  othelr  persons,  if 
neither  <he  conusor  nor  the  conusefe  had  an  estate  of 
fi*eehold  in  the  thing,  the  fine  Was  void,  whatevef-  toiight 
be  its  efiect  betW-een  the  parties  to  it  (a). 

Sir  Williaitti  Grant,  apeaking  of  the  possesscw^  law  of  Powessoiy  l«w 
the  island  of  Jamaica  of  the  4  Geo.  2,  sAid:  ^  This  ^^^"^^^ 
possessory  law  is  firamed  upon  a  different  principle  irom 
Vnir  Statutes  of  Limitation.  Ft  is  tttther  of  the  nature  <^ 
Hie  usucapio  of  tiie  Boma^n  law^  or  the  positive  J)te- 
flcripficm  of  tiw  law  of  Scotland,  tt  does  not  bar  the 
legal  remedies,  if  the  parties  do  not  proceed  within  a 
x^ertain  time ;  lAit  it  converts  a  possessicyn  for  sevefi 
years,  und^  a  deed,  will  or  other  conveyance^  ixito  ^ 
posil&ve  absolute  title  against  all  the  world  ....  knd  it 
is  provided  that  after  such  possession,  the  paarty  *  tisaSL 
be  at  liberty  to  give  this  act  in  evidence,  ot  plead  the 
ittBie  iA  bar,'  not,  as  our  statute  says,  '*  of  certain  legal 
femedies,'  but  in  hek  in  atay  suit  or  suits,  claim  or  de^ 
mand  \o  be  brought  or  ma^e  against  him,  her,  or  thieti>,'' 
&c.  &c.  {by 

To  a  certain  extent,  however,  this  law,  as  ^w31  be  Rigtt,  in  case 

hereafter  shown,  has  been  placed  on  a  different  founda-  qq^  extm-  ' 

ffiiubdd. 
(r)  Shep.  f.  i5 ;  ^oH^el  T.  Lord         (ft)  B6ckforA  V.  fToA*,  l^T Ves. 

(a)  Shep.  T.  14. 
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tion^  and  now,  in  the  case  of  lands,  rents  and  advow- 
sons  extinguishes,  after  the  lapse  of  the  prescribed 
periods,  the  right  and  title  of  the  person  claiming  (c). 
Time,  with  preserving  hand,  has  meted  out  the  por- 
tions of  duration  which  have  given  birth  to  the  new 
parliamentary  title,  and  with  his  destroying  scythe 
has  cut  down  the  material  witnesses  who  could 
testify  ...  of  their  own  knowledge  of  &cts  which  are 
at  variance  with  the  claim  (<f).  The  consequences  of 
this  alteration,  as  will  hereafter  appear,  are  important 
In  relation  to  other  matters  of  the  nature  of  things  per- 
sonal, the  claimant  is  deprived  of  his  remedy  after  a 
certain  period ;  but  the  right  is  left  unaffected ;  that  is, 
is  not  expressly  the  direct  subject  of  any  legislative  pro- 
vision similar  to  the  case  of  land  (e). 
In  cases  of  In  relation,  however,  to  rights  of  a  prescriptive  nature 

cSms^nade      ^^  ^^  classes,  such  as  (1)  claims  to  any  right  of  com- 
absolnte.  mon  or  other  profit  or  benefit  to  be  taken  and  enjoyed 

from  or  upon  any  land,  and  to  any  way  or  other  ease- 
ment, or  to  any  watercourse,  or  the  use  of  any  water  to 
be  enjoyed  or  derived  upon,  from  or  over  any  land  or 
water  (/),  and  (2)  prescriptions  and  claims  of  or  for 
any  modus  decimandiy  or  of  or  to  any  exemption  from 
or  discharge  of  tithes  by  composition,  real  or  other- 
wise {g)y  neither  the  right  itself  nor  the  remedy  for  it 
is  the  subject  of  any  legislative  provision  in  any  mode 
analogous  to  that  in  the  case  of  land  itself,  and  of  things 
personal ;  but  such  rights  of  the  first  class,  after  having 
been  actually  taken  and  enjoyed  by  any  person  cUum- 
ing  them  without  interruption  for  a  specified  period, 
are  preserved  from  being  defeated  or  destroyed,  as  they 
were  formerly  (A),  by  showing  only  that  they  were  first 
taken  or  enjoyed  at  any  time  prior  to  such  period,  but 

(c)  8&4  WU1.4,  C.27.  (/)  2  &8WilL4,  c.71. 

(d)  9  Ir.  Eq.  Rep.  471.  (^)  2  &  8  Will  4,  c.  100. 

ie)  21  Jac.  1,  c.  16;  9  Geo.  4,  c.  (A)  Litt  &  170;  Co.  Litt.  I I3b, 

14;3&4Will.4,cc.27,42. 
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are  still  left  liable  to  be  defeated  in  any  otber  way  by 
which  they  are  liable  to  be  defeated;  but  after  a  ftirther 
specified  period,  when  they  are  not  taken  and  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given  for 
the  purpose  by  deed  or  writing,  are  rendered  absolute  and 
indefeasible ;  and  such  rights  of  the  second  class,  in 
cases  where  the  render  of  tithes  in  kind  is  demanded, 
are  to  be  sustained  and  deemed  good  and  valid  in  law, 
upon  evidence  showing,  in  claims  of  a  modus  decimandi^ 
the  payment  or  render  of  such  modus ,  and,  in  claims  to 
exemption  or  discharge,  showing  the  enjoyment  of  the 
land  without  payment  or  render  of  tithes,  money,  or 
other  matter  in  lieu  thereof,  for  a  certain  period  before 
the  time  of  the  demand ;  imless  in  claims  of  a  modus, 
die  actual  payment  or  render  of  tithes  in  kind,  or  of 
money  or  other  thing  differing  in  amoimt,  quality  or 
quantity  from  the  modus  claimed,  or  in  claims  to  exemp- 
tion or  discharge,  the  render  or  payment  of  tithes,  or  of 
money  or  other  matter  in  lieu  thereof,  be  shown  to  have 
taken  place  at  some  time  prior  to  such  period,  or  evidence 
be  given  that  the  payment,  render  or  enjoyment  was 
had  by  some  consent  or  agreement  expressly  made  or 
given  for  the  purpose  by  deed  or  writing ;  and  if  such 
evidence  be  extended  to  a  ftirther  period  next  before 
the    time   of  such  demand  the  claim  is  to  be  deemed 
absolute  and  indefeasible,  unless  the  payment,  render 
or  enjoyment  was  had  by  some  such  consent  or  agree- 
ment. 


X. 
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CHAPTER  II. 

THE  RISE  AND  PROGRESS  OF  PRESCRIPTION  IN 
ENGLAND  AND  IRELAND. 


the  CrowD. 


Section  I. 
The  Rise  and  Progress  down  to  the  present  Reign  in- 
clusively y  as  affecting  the  Crown  and  the  Duke  of 
Cornwall. 

Anciently,  no  The  rise  and  progress  of  these  laws  in  general^  affect- 
ti^^^iMt'^  ing  the  Crown,  can  be  very  distinetly  traced.  In  the 
early  period  of  our  jurisprudence,  in  respect  of  that 
ancient  prerogative  of  the  Crown,  that  nullum  tem-- 
pus  oecurrit  regi  (a),  titles  of  the  king  were  not  re- 
strained to  any  limitation  of  time;  for  that  no  limitation 
of  time,  that  ever  was  made,  did  ever  limit  the  title  of 
the  king  to  any  manors,  lands,  tenements,  or  heredita- 
ments to  any  certain  time  {b).  It  was  also  applicable  to 
rights  claimed  by  prescription  against  the  king  (c),  but 
was,  both  at  common  law  and  by  statute,  subject  to  vari- 
ous exceptions  {d). 

The  prerogative  of  the  Crown  is  precisely  the  same  as 
regards  what  is  called  the  property  of  the  Sovereign  and 
the  property  of  the  public  {e) ;  and  is  founded  upon  this, 
that  the  prerogative  is  the  inheritance  of  the  Crown  as 
Sovereign  of  this  realm,  and  is  too  great  a  matter  to  be 


Prerogative 
maxim,  nul- 
lum tempus, 
until  Jac.  1. 


(a)  Litt  8.  178;  Co.  Litt.  41b, 
57b,90b,  118  a,  294b,d44a;  11 
Co.  76;  Plowd.  243. 

(6)  8  Inst.  188. 

{c)  2  BolL364, 1  40;  Bro.  Stat. 


Lim.  89. 

(d)  See  Bro. Stat.  Lim.  180;  Co. 
Litt.  119  a,  n.l,  180b,  n.  2. 

(e)  Per  Lord  Broogbam,  9  CI. 
&  if.  211. 
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governed  by  the  narrow  rules  of  private  property  (/), 
and  that  the  Crown  was  sapposed  to  be  80  much  engaged 
in  publio  affiiirs,  and  to  be  devoted  so  much  to  the 
public  interests  {ff)y  that  it  has  not  the  opportunity  of 
actively  superintending  its  own  particular  interest,  and 
perhi^s,  also>  that  the  weakness,  supineness  and  negli- 
gence of  the  immediate  possessor  of  the  crown  should 
not  impair  the  rights  and  interests  of  the  successor 
This  prerogative,  until  the  reign  of  James  the  First, 
continued  in  Ml  force.  Before  the  statutes  in  his  reign 
in  relation  to  the  property  of  the  Crown,  we  know  that 
from  the  different  disputes  about  the  succession  of  the 
Crown,  and  grants  to  partisans,  the  Crown  lands  had 
passed  into  a  great  variety  of  hazids.  Many  persons  had 
been  long  in  possession  of  their  estates ;  money  had  been 
expended  upon  them,  and  they  had  passed  from  hand  to 
hand.  Under  these  circumstances,  the  reclaiming  them 
was  felt  to  be  extremely  oppressive,  and  therefore  a  bill 
at  that  time,  to  quiet  possession  under  certain  circum- 
stances, was  thought  necessary  (A).  Hence  the  two 
statutes  now  to  be  noticed. 

That  the  law  limiting  the  time  within  which,  in  ThU  maxim 
cases  between  subject  and  subject,  daims  should  be  molded  in  hU 
asserted,  should  not  a|>ply  in  cases  between  the  Crown  ^^ 
and  its  subjects,  was,  in  principle,  fidse ;  althoi^h,  in 
the  latter  cases,  the  law  might  be  applied  with  less 
force,  and  a  more  lengthened  period  be  allowed  to  the 
Crown  for  the  assertion  of  its  rights,  than  in  the  foixner 
cases.      In  that  reign  accordingly  the  l^slature,  to 
a  certain  extent,  abr<^ted,  or  rather  perhaps  modi- 
fied, this  ancient  maxim  or  {prerogative,  hy  Enacting 
that  the  Crown    should  not  sue  any  person  for  or 
concerning  any  manors,  lands,  tenements,  rents,  tithes, 
or  hereditaments,  other  than  liberties  and  franchises, 

(/)  Fcwteac.  Rep.  411.  (*)  Wightw.  236. 

(y)CaIitt90b. 
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or  the  profits  thereof,  or  make  any  demand  of  the 
same^  by  reason  of  any  right  or  title  accrued  sixty 
years  past  and  more,  and  then  in  esse,  imless  answered, 
by  virtue  of  such  right  or  title,  the  profits  of  the  same 
manors,  &c.,  or  the  profits  had  been  duly  in  charge,  or 
had  stood  insuper  of  record,  within  sixty  years  next 
before  the  beginning  of  the  then  session  of  parliament ; 
and  every  person  claiming  the  same  manors,  &c.,  with 
such  exception,  or  such  profits,  were  to  enjoy  against 
the  Crown,  claiming  by  any  title  accrued  within  that 
period,  and  then  in  esse,  the  manors,  &c.,  which  with 
such  exception  they  had  so  enjoyed,  or  the  profits 
whereof  they  had  taken  for  that  term,  imless  the  Crown 
had  been  so  answered  the  rents,  or  the  profits  had  been 
duly  in  charge  or  stood  insuper  of  record  within  the 
same  space  of  time,  and  also  against  all  patentees  or 
grantees  from  the  Crown,  the  same  manors,  &c.,  but 
without  any  such  exception  {%). 

Again,  by  chapter  14  of  the  same  session,  wherever 
the  Crown  has  been,  or  shall  be,  out  of  possession  for 
twenty  years,  or  shall  not  have  taken  the  profits  of  lands, 
&c.  within  twenty  years  before  any  information  of  in- 
trusion brought  to  recover  the  same,  the  defendant  may 
plead  the  general  issue  and  shall  not  be  required  to 
plead  specially,  and  shall  retain  the  possession  he  had 
at  the  time  of  the  information  exhibited  until  the  title 
be  tried,  found  or  adjudged  for  the  Crown. 

As  before  the  former  of  these  two  acts,  the  king  was 
considered  as  in  actual  possession,  and  the  defendant 
was  bound  to  plead  his  title,  as  a  justification  for  his 
trespass  and  intrusion;  so,  since  the  act,  he  might 
stand  upon  his  actual  possession  of  sixty  years,  and  put 
the  king  to  prove  his  title  within  that  period.  Hence, 
therefore,  the  latter  act,  regulating  the  course  of  pro- 
ceeding, by  remitting  the  ancient  prerogative  of  putting 

(i)  21  Jac.  1,  c.  2;  3  Inst.  190. 
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the  adverse  party  to  plead  his  title  specially  in  cases 
where  there  was  a  reasonable  presumption  that  the 
party  might  stand  upon  his  possession  alone.  It  cer- 
tainly would  have  been  incongruous  to  preserve  the 
old  prerogative^  that  the  king  was  in  possession^  whilst 
the  act  gives  a  title  by  adverse  possession,  and  so  by  ^ 
putting  the  party  to  plead  specially  his  title,  which 
might  prove  defective,  to  subject  him  to  the  risk  of 
defeating  the  very  plea  or  defence  which  the  statute 
gave  him  (A). 

Lapse  of  time  would  greatly  diminish  the  beneficial  Alteratdon  of 
operation  of  the  statute  of  21  Jac-  1,  c.  2.  For  the  ^,^'^* 
Crown  was  deprived  of  its  remedy  for,  and  the  subject 
was  confirmed  in  the  enjoyment  of,  the  property,  in 
those  cases  only  where  the  right  of  the  Crown  had  ac- 
crued within  sixty  years  before  the  session  of  parlia- 
ment in  which  the  statute  was  passed  {t);  bo  that  when 
the  possession  of  the  land  belonging  to  the  Crown  was 
acquired  after  the  passing  of  the  act,  it  would  not 
afiect  the  right  of  the  Crown  to  such  land.  This  con- 
tinued until  the  reign  of  George  the  Third.  In  his 
reign  the  statute  of  James  was  amended  and  rendered 
more  efiectual  {m),  but  is  now  repealed  (n). 

The  preamble  to  the  statute  of  George  the  Third  states,  ^fn  the  roign 
that  by  the  statute  of  James,  c.  2,  the  right  of  the  Crown  ^  ^^-  ^ 
to  all  manors,  &c.  was  limited  to  sixty  years  next  before 
the  beginning  of  the  session  of  parliament  wherein  the 
latter  statute  was  passed,  and  that  his  Majesty's  subjects 
were  secured  in  the  quiet  enjoyment  of  all  manors,  &c. 
enjoyed  by  them,  or  whereof  they  had  taken  the  rents,  for 
that  period ;  and  that  the  said  act  was  then,  '^  by  efflux 
of  time,  become  ineflTectual  to  answer  the  good  end  and 
purpose  of  securing  the  general  quiet  of  the  subject 
against  all  pretences  of  concealment  whatsoever."    The 

(*)  Wightw.  236.  See  also  2)otf  (Z)  lb.  147,158. 

d.  Watt  Y.  Morris,  2  Bing.  N.  C.  (m)  9  Geo.  8,  c.  16. 

189, 197.  in)  26  &  27  Vict.  c.  126. 
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principal  enactment  of  the  statute  9  Geo.  3  is; 
that  tihe  Crown  shall  not  sue  any  person  for  or  con- 
cerning any  manors,  lands,  tenements,  rents,  tithes,  or 
hereditaments,  other  than  liberties  or  franchises  or  the 
profits  thereof,  or  make  any  demand  of  the  same,  by 
.  reason  of  any  right  or  title  which  has  not  first  accrued, 
or  shall  thereafter  accrue,  within  sixty  years  next  before 
the  suit,  unless  answered,  by  virtue  of  such  right  or  title, 
the  profits  thereof,  or  the  profits  of  any  honour,  manor, 
or  other  hereditament  whereof  the  premises  in  question 
are  parcel,  or  die  profits  have  been  duly  in  charge  to 
the  Crown,  or  stood  insuper  of  record  within  that  time; 
and  that  any  person,  according  to  his  estate  and  interest 
therein,  is  to  enjoy  the  same  manors,  &c.,  with  such  ex- 
ception, against  the  Crown  claiming  by  any  title  which 
does  not  first  accrue  within  that  period,  unless  the 
Crown  has  been  so  answered,  or  the  rents  have  been  so  in 
charge,  or  stood  insuper  of  record  within  that  time,  and 
also  against  but,  as  in  the  statute  of  James,  without 
any  such  exception,  against  all  patentees  or  grantees 
firom  the  Crown  {p).  This  statute,  however,  applies  to 
England  only. 
Act  as  to  cor-  In  the  same  reign  was  passed  the  act  enabling  persons, 
^fei^^ea.  ^^^'^^^'^g  corporate  offices  or  firanchises  for  six  years 
after  being  actually  admitted  and  sworn  into  them,  to 
plead  such  exercise  to  an  information  on  behalf  of  the 
Crown,  in  the  nature  of  a  quo  warranto  (p). 
Extenacm  of  In  the  present  reign,  the  principle  of  the  9  Geo.  3 
•ct  of  9  Gea  8.  ^3^  gtm  fortter  extended.  By  the  24  &  25  Vict.  c.  62, 
the  Crown  is  not  to  recover  the  manors,  lands,  tene- 
ments, rents,  tithes,  or  hereditaments,  with  such  excep- 
tion as  expressed,  by  reason  only  that  they,  or  the  rents, 
revenues,  issues  or  profits  thereof,  have  or  shall  have 
been  in  charge,  or  stood  insuper  of  record  within  the 
sixty  years,  but  that  their  having  been  in  charge  or  so 

(OSectl.  0^)32060.8,0.58.    Vide  Bopni,  p.  19. 
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standing  ahall  be,  as  respects  the  person  claimiiig  against 
the  Crown,  of  no  effect  (q).  And  for  the  purposes  of 
the  9  Geo.  3,  the  Crown  is  not  to  be  deemed  to  have  been 
answered  the  rents,  &c.  of  any  knds,  &c.  which'  have 
been  enjoyed,  or  of  which  the  rents,  &c  have  been 
taken  by  any  other  person  for  sixty  years  next  before 
the  commencement  of  any  proceeding  for  recoyering 
the  same,  or  in  respect  thereof,  as  in  the  said  act  men- 
tioned^  by  reason  only  of  the  said  lands,  &c.  having 
been  parcel  of  any  honour  or  manor  or  other  heredita- 
ments of  which  the  rents,  &c.  have  been  answered  to 
the  Crown,  or  some  other  person  under  whom  it  claims, 
or  of  any  honour,  manor  or  other  hereditaments  which 
have  been  duly  in  charge  to  the  Crown,  or  stood  insuper 
of  record  (r).  And  in  the  construction  of  the  9  Geo.  3, 
and  of  the  act  under  notice,  the  right  of  the  Crown  to 
any  manors,  &c.  subject  to  any  lease  for  years,  or  for 
any  Ufe  or  lives,  is  not  to  be  deemed  to  have  first 
accrued  until  the  determination  of  such  lease,  as  against 
any  person  whose  possession  or  enjoyment  of  such 
manors,  &c.,  or  whose  receipt  of  the  rents,  &c.  thereof, 
has  comjnenced  during  such  lease,  or  who  claims  under 
any  person  whose  possession  or  enjoyment  of  such 
manors,  &c.,  or  whose  receipt  of  the  rents,  &o.,  have  so 
conmienced  («)• 

No  legislative  provision  similar  to  that  of  9  Geo.  3,  Act  for 
c  16,  in  relation  to  the  possessions  of  the  Crown  in  Ire-  -'^^^'*^- 
land,  was  passed  until  nearly  forty  years  after  that 
statute,  and  the  Irish  Statute  of  Limitations  did  not 
bind  the  Crown  (f).  In  the  forty-eighth  year  of  that 
reign,  such  provision  was  made  similar  to  that  for  Eng- 
land (tt).  The  provisions  in  the  statute  for  Ireland,  and 
the  tenns  of  those  provisions,  differ  from  those  in  the 
English  statute  (;r).      The  terms  in   the   statute   of 

(9)  Sect  1.  War.  213. 

.  (r>  Sect  8.  («)  48  Geo.  8,  c  47. 

(«)  Sect  4.  {a)  See  TuthUl  t.  Bogert,  1 

it)  Reg,  ▼.  Bayly,  1  Dm.  &      Jones  &  La  Toacfae,36. 
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James,  and  in  9  Geo.  3,  in  relation  to  patentees  and 
grantees  of  the  Crown,  are  omitted  in  the  statate  for 
Ireland. 
Preacriptiye  Again,  in  the  reign  of  William  the  Fourth,  the 

^^land,  legislature  extended  the  principle  to  the  following  pre- 
scriptiye  rights  in  England:  (1)  rights  of  common  and 
other  profits  or  benefits  to  be  taken  and  enjoyed  firom  or 
upon  any  land  of  the  king,  his  heirs  or  successors,  ex- 
cept tithes,  rent,  and  services ;  (2)  rights  of  way  and 
other  easements,  watercourses  and  the  use  of  any  water 
to  be  enjoyed  or  derived  upon,  over  or  firom  any  land  or 
water  of  the  king,  his  heirs  or  successors,  or  being  parcel 
ofsuch  duchies  respectively  (y);  and  also  (3)  all  prescrip- 
tions and  claims  of  or  for  any  modus  decimandi,  or  of 
or  to  any  exemption  from  or  discharge  of  tithes  by 
composition,  real  or  otherwise,  in  cases  whether  the 
render  of  tithes  in  kind  being  demanded  by  the  king, 
^  wad  Ireland,  his  heirs  or  successors  (^r).  And  in  the  present  reign, 
the  2  &  3  Will.  4,  c.  71,  has  been  extended  and  applied 
to  Ireland  (21  &  22  Vict.  c.  42). 
— «zceptacce88  The  statute  2  &  3  Will.  4,  c.  71,  extends  to  cases  of 
jg^^  ®^  the  access  and  use  of  light  to  and  for  any  building(a). 
But  in  this  section,  the  Crown  is  not,  as  in  the  former 
sections  it  is,  expressly  named,  and  therefore  is  not 
bound  in  such  cases.  This  will  be  considered  here- 
after. 
AdYowsona.  The  statutes  affecting  the  Crown  do  not,  in  express 

terms,  extend  to  advowsons.  If  not  by  construction, 
there  is  no  time  of  limitation  for  claims  to  them  by  the 
Crown.  This  question  will  be  also  considered  hereafter. 
The  prescriptive  rights  embraced  by  the  2  &  3  WilL 
4,  c.  71,  when  claimed  to  be  taken  or  enjoyed  from  or 
upon  any  land  being  parcel  of  the  Duchy  of  Lancaster, 
or  of  the  Duchy  of  Cornwall,  were  also  made  subject  to 
that  law.     The  prescriptive  rights  embraced  by  the 

(y)2&8WilL4,c71.  (a)  Sect  3. 

(s)2&dWm.4,cl00. 
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2  &  3  WilL  4,  c.  100^  when  demanded  by  any  Duke 
of  Comwally  were  also  made  subject  to  that  kw,  but 
not  when  demanded  in  respect  of  the  Duchy  of  Lan- 
caster. 

In  the  present  reign  the  limitation  fixed  by  the  sta-  -A.ct  of  G6o.  8 
tute  9  Geo.  3  was  extended  to  the  Duke  of  Com-  Doke  of  Com- 
wall(c),  and  that  statute  was  also  amended  and  ex-  ^"^^(^^ 
tended  (rf).  The  terms  of  7  &  8  Vict.  c.  105,  are 
nearly  the  same  as  those  of  the  9  Geo.  3,  and  com- 
prehend lands,  manors,  tenements,  rents,  tithes  and 
hereditaments  in  the  county  of  Cornwall  only.  But 
not  only  liberties  and  firanchises,  but  mines,  minerals, 
stone  and  substrata  are  excepted  («);  and  the  act  does 
not  extend  to  any  royalty,  liberty,  office  or  franchise 
which  had  at  any  time  theretofore  been  let  in  conven- 
tion or  granted  by  assession,  or  any  estate,  right,  title 
or  interest  therein  (y^;  nor  to  any  property,  right, 
claim,  or  question  of,  to  or  concerning  navigable  rivers, 
estuaries,  ports  or  branches  of  the  sea,  or  the  funders  or 
soil  thereof  respectively,  or  the  shores  between  high  and 
low  water  mark  respectively  (y),  nor  to  any  heredita- 
ments not  within  the  county  of  Cornwall;  and  contains 
no  terms  corresponding  to  those  in  21  Jac.  1,  c.  2, 
and  9  Geo.  3,  as  to  patentees  or  grantees,  and  is  not 
to  affect  the  2  &  3  Will.  4,  c.  100  (h). 

The  Cornwall  Submarine  Mines  Act,  1858,  enacts 
and  declares  that  aU  mines  and  minerals  lying  imder 
the  seashore  between  high  and  low  water  marks  within 
the  said  coimty,  and  under  estuaries  and  tidal  rivers  and 
other  places  (below  high  water  mark),  even  below  low 
water  mark,  being  in  and  part  of  the  county  of  Corn- 
wall, are,  as  between  her  Majesty  in  right  of  her  Crown 
on  the  one  hand  and  the  Prince  and  Duke  in  right  of 

(O  7&8  Vict  c.  105;  28&24  (/)Sect86. 

Vict  c.  o3;  24  &25  Vict  c.62.  (g)  Sect86. 

(i)  24  &  25  Vict  €.62.  (A)SectS7. 
(0)  Sect  71. 
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his  Duchy  of  Cornwall  on  the  other  hand,  vested  in  the 
Prince  and  Duke  in  such  right  as  part  of  the  soil  and 
territorial  possessions  of  the  said  duchy;  but  is  not 
to  extend  to  the  mines  and  minerals  in  or  under 
land  below  high  water  mark,  parcel  of  any  manor  be- 
l(Higing  to  her  Majesty  in  right  of  her  Crown  (^). 
Then^  that  all  mines  and  minerals  lying  below  low  water 
mark  under  the  open  sea,  adjacent  to  but  not  being 
part  of  such  county,  are,  as  between  her  Majesty  in 
rightof  her  Crown  on  the  one  hand  and  the  Prince  and 
Duke  on  the  other  hand,  vested  in  her  Majesty  in  right 
of  her  Crown,  as  part  of  the  soil  and  territorial  posses- 
sions of  the  Crown  (m).  And  also  enacts,  that  the 
expression  ^' mines  and  minerals''  shall  comprehend 
all  mines  and  minerals,  and  all  quarries,  veins  or  beds 
of  stone,  and  all  substrata  of  any  other  nature  whatso- 
ever, and  the  ground  and  soil  in,  upon  and  under  which 
they  lie  (n). 

By  the  23  &  24  Vict  c  53,  all  the  inx)visions  of  the 
9  Geo.  3,  applicable  to  the  Crown,  are  extended  and 
made  applicable  to  the  Duke  of  Cornwall,  as  if  re- 
enacted,  and  he  named  throughout  where  the  Crown  is 
named;  subject,  however,  as  to  the  property  and  posses- 
sions included  in  it,  to  the  sects.  72  and  75  of  the  7  &  8 
Vict.  c.  105,  with  req)ect  to  the  property  and  posses- 
sions included  therein,  but  is  not  extended  to  the  pro- 
perty or  possessions  in  relation  to  which  provision  for 
the  limitation  of  actions  and  suits,  and  for  quieting 
titles,  is  made  by  the  7  &  8  Vict.  c.  105,  nor  affect 
either  the  2  &  3  WilL  4,  c  71,  or  the  2  &  3  WilL  4, 
c.  100  (o). 

In  the  present  reign,  also,  the  9  Geo.  3,  as  ^amended 
by  24  &  25  Vict  c.  62  (/?),  was  also  by  the  latter  sta- 


(0  21  k  22  Vict  c.  109,  8.  1.  (o)  Sect.  2. 

(m)  Sect.  2.  (p)  Supra,  p.  32. 

(«)  Sects. 
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tntee  extended  to  the  Duke  of  Cornwall,  and  to  the 
acts  7  &  8  Vict  c  105,  and  23  &  24  Vict  c  53;  and 
the  amending  statute  is  to  be  construed  with,  and 
deemed  port  of  die  two  latter  statutes  (q). 


Section  II. 

Tfe^  Rige  and  Progress  of  Prescription  down  to  the 
Reign  of  William  the  Fourth^  as  affecting  the  Clergy. 

The  principle  or  maxim  applied  in  the  case  of  eocle-  Usaxm  nullum 
siastical  persons  generally,  in  relation  to  their  posses-  pi^^^ 
sions  in  right  of  the  Church,  was,  as  in  the  case  of  the  clergy. 
Crown,  nullum  tempus  occurrit  eeclesia.  The  reason 
for  this  application  was,  as  in  the  case  of  the  Crown, 
ffiat  the  interests  of  the  Church,  as  a  corporation^  should 
not  suffer  from  the  supineness,  the  negligence,  or  the 
conniyanoe,  of  the  individual  member  immediately  in 
the  possession  of  the  property.  ^'  It  is  difficult,"  said 
Eyre,  B.(r),  **to  settle  the  bounds  of  this  maxim. 
It  is  clear  that  the  church  shall  in  no  case  be  barred 
by  such  imputed  laches  as  would  bar  private  persons ; 
that  the  Statutes  of  Limitation  shall  not  extend  to  it. 
Whether  the  maxim  should  go  further  I  much  doubt. 
With  respect  to  presumption  arising  from  the  acts  of 
other  persons  I  think  it  ought  to  have  the  same  force 

against  the  church  as  against  private  persons 

But  nothing  is  to  be  presumed  from  the  laches  of  the 
church  in  their  not  claiming." 

Until  the  reign  of  Henry  the  Seventh,  neither  the  No  alienation 
alienation  by  ecclesiastical  persons  of  the  lands  belonging  ^J^^j^TthcT 
to  them  in  their  corporate  capacity  («),  nor  the  posses-  wiccessore. 

(^)  24  &  25  Viet  c.  62,  s.  2.  («)  latt.  b.  648;  Fitzh.  N.  B. 

(r)  3  Gwill.  1176;  2  B.  &  T.      50  c. 
844;  1  Eagle  on  Tithes,  99. 
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sion  of  those  lands  acquired  against^   or  £rom,  them 
without  alienation,  was  binding  upon  their  successors, 
but  only  upon  themselves  and  such  of  their  successors 
as  submitted  to  such  alienation  or  possession;  for  none 
of  the  Statutes  of  Limitation,  appointing  certain  times 
within  which  certain  entries  were  to  be  made  and 
actions  were  to  be  brought  for  the  recovery  of  lands  be- 
longing to  such  persons  in  that  capacity,  were  binding 
upon  them  so  as  to  exclude  their  successors  (s).     In 
general,  parsons  and  vicars  have  an  estate  for  life  only 
in  the  possession  of  their  benefices,  and  the  fee  is  in 
abeyance  (^).     And  therefore  such  persons  could  not 
maintain  a  writ  of  right.     The  highest  writ  they  could 
have  was  b,  juris  utrum  (m),  a  possessory  writ  only,  and 
is  a  great  proof  that  the  right  of  the  fee  is  not  in  them 
nor  in  any  others  (a:),  but  in  abeyance.     For  the  benefit 
of  the  Church  and  their  successors,  they  are,  in  some 
cases,  esteemed  in  law  to  have  a  fee  simple  qualified ; 
but  to  do  anything  to  the  prejudice  of  their  successors, 
in  many  cases  the  law  adjudgeth  them  to  have  in  effect 
but  an  estate  for  life  (y).     Thus  if  a  parson  or  vicar 
aliened  parcel  of  his  glebe  to  another  in  fee  and  died  or 
resigned,  his  successor  might  well  enter  notwithstanding 
such  alienation  (z).     So  if  a  parson  received  rent  of  the 
tenant  of  the  land,  aliened  by  his  predecessor,  he  could 
not  during  his  life  have  a  Juris  utrum,  but  his   suc- 
cessors could  have  such  writ  (a). 
Statute  of  I^  ^^^  reign  of  that  monarch  was  passed  the  Statute 

f^^  *tho'      ^^  Fines  (b).  By  that  statute,  a  fine  with  proclamations, 
deigy.  after  five  years  fi*om  the  last  of  them,  gave,  in  general, 

with  exceptions  in  cases  of  certain  personal  disabilities^ 
absolute  right  and  title  to  the  property  comprised  in  it. 

(j)  Oroft  ▼.  Bbwely  Plowd.  638  (u)  Plowd.  538: 

and  n.  10;  Stowel  y.  Lard  Zoitch,  (a;)  Litt  646. 

ib.  375;  Barker  y.  Richardson,  (y)  Co.  Litt.341a. 

4  B.  &  Aid.  579;  Runcorn  y.  Doe  (z)  Litt  b.  643. 

d.  Cooper,  5  Bam.  &  C.  700.  {a)  Fitzh.  N.  B.  50  & 

(t)  Litt  8. 646.  (»)  4  Hen.  7,  c.  24. 
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After  this  statute  and  down  to  the  reign  of  Elizabeth, 
the  clergy,  with  some  distinctions  however  founded  on 
the  nature  of  their  capacity  as  corporations  aggregate 
or  sole,  were  bound  by  a  fine  and  a  non-claim  for  five 
years.  Thus,  corporations  which  of  themselves  had 
absolute  estate  and  authority,  as  dean  and  chapter,  col- 
leges, and  such  like,  were  bound  by  fine  and  non-claim 
thereon  for  five  years  (c).  But  corporations  which  of 
themselves  had  no  absolute  estate  or  authority  in  their 
possessions,  as  a  bishop,  dean,  parson,  vicar  or  pre- 
bendary, or  such  like,  were  only  boimd  by  a  fine  and 
non-claim  during  his  own  time,  and  so  of  each  successor 
during  his  own  time  (rf). 

In  the  following  reign  was  passed  another  statute  Some  of  them 
which  affected  some  of  the  clergy.  This  was  the  82HexL8^c.2. 
32  Hen.  8,  c.  2,  and  enacted  that  no  person  should  sue 
a  writ  of  right  or  make  any  prescription,  title,  or  claim, 
of  or  to  any  manors,  lands,  tenements,  rents,  annuities, 
conmions,  pensions,  portions,  corrodies  or  other  heredi- 
taments otherwise  than  upon  the  seisin  or  possession  of 
his  ancestor  {e)  or  predecessor  (/),  which  had  been  or 
then  was  or  should  be  seised  within  sixty  years  next 
before  the  teste  of  the  writ  or  before  the  prescription  (^). 
The  statute  also  enacted  that  no  person  should  have  any 
action  possessory,  otherwise  than  on  such  seisin  or  pos- 
session, for  any  manors,  lands,  tenements  or  other  here- 
ditaments within  fifty  years  next  before  the  teste  of  the 
original  writ  (A),  and  on  his  own  seisin  or  possession  for 
any  manors,  lands,  tenements  or  other  hereditaments 
above  thirty  years  next  before  such  teste  (t),  or  make 
any  avowry  or  cognizance  for  any  rent,  suit  or  service, 
and  aillege  therein  any  seisin  thereof  in  the  possession 
of  his  ancestor  or  predecessor,  or  in  his  own  possession. 


(O  Plowd.  638;  Shep.  T.  22.  Co.  Litt  78  b. 

idyib.  -    ~     - 

(e)  See  Co.  litt  78  b;  1  Jac.  & 

(/)  See  Brooke's  Beading,  3d; 


idylb.  (^)8ect.l. 

{e)  S«e  Cd.  litt  78  b ;  IJac.  &  (A)  Sect  2. 

W.657.  (i)  SectS;  BeviPtcatef^Co.lO. 
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or  in  the  poBsesBioii  of  any  other  whose  estate  he  should 
pretend  or  claim  to  haye^  above  fifty  years  before  the 
making  of  the  avowry  or  cognizance  (A)^  and  that  all 
formedons  in  reverter  and  in  remainder,  and  scire /aei(u 
upon  fines,  should  be  sued  within  fifty  years  next  after 
the  title  and  cause  of  action  accrued  and  not  after  {l\ 
And  that  if  in  any  such  cases  the  seisin  within  the 
periods  prescribed  could  not  be  proved,  and  should  be 
traversed  (m),  all  such  persons  and  their  heurs  were  to 
be  barred  for  ever  of  all  the  said  writs,  actions,  avowries, 
cognizance,  prescription,  title  or  daim  (n),     A  bishop 
or  a  parson  making,  after  this  statute,  a  title  upon  the 
seisin  of  a  predecessor,  was  expressly  within  the  sta- 
tute (o).      So,  where  a  juris  utrum  passed  against  a 
parson  upon  the  trial  of  a  seisin,  his  successor  was  barred 
by  the  trial,  because  within  the  equity  of  the  statute  (/')• 
A  dean  and  chapter  were   not  within  the    statute, 
because  they  make  title  on  their  own  seisin,  and  not  on 
the  seisin  of  their  predecessors  (q). 
Acts  restTun-        In  the  reign  of  Elizabeth  and  of  James  the  First  the 
by^tio  d^^    clergy  generally  were  restrained  fi^om  alienating  their 
possessions  otherwise  than  by  way  of  lease  (r)  or  by  way 
of  exchange  («),  and  firom  charging  them  in  any  way  (t). 
And  the  acceptance,  by  a  successor,  of  rent  reserved  by 
a  lease  which  is  void,  is  no  affirmance  of  such  a  lease,  - 
but  merely  creates  a  tenancy  firom  year  to  year(u). 
Although,  however,  the  statutes  of  the  I  and  13  £liz. 
make  absolutely  void  all  alienations  other  than  leases  in 
the  mode  expressed,  yet  as  these  statutes  were  made  for 
the  benefit  and  protection  of  the  successor  only^  alien- 
ations not  warranted  by  them  are  not  void  but  good 

(k)  Sect.  4.  (t)  14Eliz.  c.  11;  Ca  latt.  4&a, 

(0  Sect  5.  825  b,  342  a. 

(m)SeelJac.&W.557.  {t)  13  EUz.  e,  »i  Am  t.  S^ 

(A)  Sect  6.  mervUle,  6  B.  &  C.  126;  Xkw  d. 

(0)Bio.  Read.  Stat  lim.  38.  Brauffktan  y,  OtUly,  9   lb.   344; 

(p)  lb.  107.  Shaw  ▼.  PrUehard,  10 lb.  241. 

Iq)  Ib.33,e0.  («)  I>oe  d.  Bramall  a^nd.  ah^ 

(r;  1  Eliz.  c.  19;  ISEliz.  c.  10.  other  y.  CoUIh^,  7  C.  B.  939, 
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against  the  alienor^  if  a  sole  corporoticm,  (»r  if  the  head 
of  a  corporatioD  aggregate  of  many,  so  long  as  he  re- 
main such  head  (x)« 

These  lesfcrictiye  statutes  haYe>  in  effect,  aa  respects  Effect  of 
the  Qperation  of  a  fine  and  non-claim  as  against  eoclesi-  ^^^ 
astical  oorporationa  aggregate,  placed  them  in  the  same 
position  as  eodeaiastical  corporations  sole.  An  absolute 
title  Qould  not  be  acquired  against  the  corporation  to 
the  fee  simple,  but  only  against  the  head  of  it  during  his 
own  time,  and  so  with  reelect  to  his  successors  from 
time  to  time  during  eaoh  of  their  times  (y  )•  This  state 
of  the  law  continued  until  the  abolition  of  fines  in  the  reign 
of  WiUiam  tha  Fourth  (r ).  On  that  abolition  the  acqui- 
sition of  a  title  against  an  ecdesiaBtical  corporation,  as 
well  aggregate  as  sole,  under4  Hen.  7,  was  virtually  ab- 
rogated, and  the  ancient  maxim  applicable  to  the  church 
just  noticed,  but  for  the  new  periods  of  liimtation  ap- 
plied to  the  clergy,  presently  to  be  noticed,  would  have 
recovered  much  of  its  vitality.  The  legishi.ture  has 
since  almost  entirely  abrogated  this  maxim.  Nearly 
contemporaneous  with  the  abolition  of  fines  a  time  was 
appointed  within  which  aU  ecclesiastical  persons  are  to 
recover  lands,  rents,  advowsons,  &c.  (a). 

This  application  of  the  law,  however,  is  to  the  corpo- 
real possessions  of  the  clergy.  Little  or  nothing  ap- 
pears in  the  books  in  relation  to  acquiring  rights  of  a 
prescriptive  nature  by  the  laity  against  ecclesiastical 
persons,  so  as  to  bind,  not  only  the  individual  against 
whom  such  rights  have  been  enjoyed,  but  also  his  suc- 
cesBors  in  perpetuity.  Formerly  the  laity  could  not 
prescribe  in  non  decimando.    And  this  was  infavorem 


(*)  Munt  T.  Singleton,  8  Co.  Rep.  171,  S.  C.    See  also  Barker 

eO;  Sale  T.  j9^.  €ov.  and  Lieh.  y.  Richardwn,  4  B.  &  Al.  579; 

ib.  59;    Co.  Litt.  45  &.     As  to  Rvneom    t.   Doe  d.   Cooper ^  5 

Hant  ▼.  Singleton  see  6  East,  98,  Bam.  &  C.  696. 

103.  (z)3&4WiU.4,c.74. 

(y)  Cti,  LItt  44a,  45  a ;  Magda-  (a)  8  &  4W\\h  4,  c.  27;  6  &  7 

len  CulL  ease,  11  Bep;  66;  1  Boll.  Vict.  c.  54;  infra,  Sect  IV. 


48  PRBSCRIFTION  IS  GENERAL. 

ecclesitBy  lest^  as  was  said^  laymen  should  spoil  the 
churchy  but  they  might  prescribe  in  modo  deci- 
mandi  (d),  and  the  rule  was  the  same  as  well  in  the 
case  of  a  lay  rector  as  in  that  of  a  spiritual  one  (e). 
So  the  mere  naked  non-render  of  tithes  would  not 
support  the  defence  of  a  conveyance  or  release  of 
them(/).  But  the  actual  pernancy  and  receipt  of 
tithes  separate  fix>m  and  independent  of  any  interest  in 
connection  with  the  lands  themselves,  supported  by 
conveyances  of  the  tithes,  as  well  as  of  the  lands,  and 
perhaps  even  a  disclaimer  of  the  tithes  by  the  rector, 
whether  lay  or  spiritual  (^),  although  by  parol  merely  (A), 
is,  against  as  well  a  spiritual  rector  (t)  as  a  lay  rector  (A), 
and  against  grantees  of  the  crown  (/),  such  evidence  of 
title  as  will  warrant  the  presumption  of  a  legal  grant 
of  the  tithes  to  the  owner  of  the  lands. 

The  principle  applicable  to  the  corporeal  possessions 
of  the  clergy  seems,  however,  to  be  equally  applicable 
to  prescriptive  rights  claimed  as  well  in,  upon,  or  over 
those  possessions  of  the  clergy,  as  against  them  per- 
sonally, as  well  prior  as  subsequent  to  the  32  Hen.  8, 
c.  2,  but,  after  the  disabling  statutes  and  until  the  reign 
of  William  the  Foiulih,  in  only  a  limited  degree,  as  in  the 
case  of  their  corporeal  possessions  (m) ;  and  in  the  latter 
reign  the  principle  was  expressly  applied  to  such  rights, 
and  when  they  are  claimed  and  established  for  certain 
specified  periods  are  made  valid  and  eventually  abso- 
lute (»). 

(d)  Hob.  297;  1  Mad.  248, 245;  625;  Williami  y.  Bacon,  1  Sim. 

8BU.297.  &  S.  415;  S.  C,  on  app.  8  Ross. 

{e)  Ihnshaw  t.  Botheram,  1  525;  3Bli.251. 

Eden,  276;  SAnstr.  705;  1  Mad.  (A)    See  Norhury  y.   Meade^ 

248;  Andrews  y.  Drever,  2  Bing.  sapni;  Rog9  y.  Aglionbjf,  4  Baas. 

N.  C.  1;  8B1L261.  494. 

(/)  2  You.  &  Jer.  368.  (Q  Monek  y.  Htukiison,  1  Sim. 

(^)  See  Norhury  y.  Meade,  2  280. 

Bli.  211, 249, 256.  (m)  See  Barker  y.  Bichardson^ 

(A)  lb.  4B.&Ald.579. 

(i)  Seott  y.  Airey,  8  GwilL  (n)  2  &  8  WUL  4,  cc  71,  100 ; 

1174;  Strtttty.Baker,2ye8,,JTm.  infra.  Sect.  IV. 
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Section  III. 

The  Rise  and  Progress  of  Prescription  down  to  the 
Reign  of  William  the  Fourth^  as  affecting  the  Laity. 

These  laws,  in  general,  affecting  the  laity,  or  all  those  Time  when 
persons,  corporations  as  well  as  individuals,  who  are  not  ^fdetennin- 
subject  to  or  affected  by  these  laws  in  the  same  way  as,  *^1«' 
or  in  a  different  degree  to,  the  Crown,  and  the  persons 
and  corporations  mentioned  in  the  two  preceding  sec- 
tions, are  the  subject  of  consideration  in  the  present 
section.     The  time  when  these  laws  affecting  the  laity 
was  established  cannot  be  precisely  determined,  but 
their  recognition  and  subsequent  progress  can  be  dis- 
tinctly traced. 

From  the  earliest  period  these  laws,  as  a  part  of  our  Early  recogni- 
system  of  jurisprudence,  appear  to  have  been  recognized  ^^^  ®^ 
and  acted  upon.  Bracton,  one  of  the  justices  in  eyre  in  the 
reign  of  Henry  the  Third  (o),  mentions  them.  The  title 
of  chapter  22  of  book  2  of  Bracton's  work(j[?)  is,  Qualiter 
acquiritur  possessio  per  usucaptionem  ;  and  usucap- 
tionem  he  explains  to  be  sine  titulo  et  traditione  per 
longaniy  continuant  et  pacificam  possessionem  ex  diu- 
turno  tempore  ;  and  in  another  place,  per  longam  et  pa- 
cificam seisinam,  habitam  per  patientiam  et  negligentiam 
veri  domini.  "  Ita  erit^^^  he  says,  "  modus  acquirendce 
possessionis  :  longa  enim  possessioy  sicut  juSy  paritjus 
possidendiy  et  tollit  actionem  vero  domino  petentiy  quando- 
que  unamy  quandoque  aliam,  quandoque  omnem,  quia 
omnes  actiones  in  mundo  infra  certa  tempora  habet 
limitationem  i''  and,  in  general,  actions,  personal  and 
mixed,  were  to  be  brought  within  a  certain  period  on 
account  of  the  defect  of  proof  which  would  happen  by 
lapse  of  time  (y).  The  length  of  time,  however,  for 
which  peaceable  possession  to  give  a  title  to  land  was 

(p)  Crabb's  Hist  Eng.  Law,         ip)  10,  61  b. 
167.  (<?)  Bract.  102  b. 
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Preacriptioii  of 
two  kinds— by 
statute  and  at 
common  law. 


At  common 
law,  prior  to 
Statute  of 
Merton,  two 
classes  of 
action  for  re- 
coveiy  of  land. 


considered  by  the  common  law  necessary,  was  not  de- 
fined but  was  left  to  the  discretion  of  the  judges  (r). 
Plowden  also  states  (5)  seyeral  instances  of  the  care 
taken  by  the  ancient  law  to  limit  a  time  for  the  public 
repose  of  the  realm,  and  in  order  to  put  a  stop  to  con- 
tention and  avoid  universal  trouble  to  the  subjects  of 
the  reahn  (t).     The  authority  of  Bracton,  however,  as 
well  as  of  Glanvil,  in  our  law,  has  not  always  been 
acknowledged  (tt),  and  is  not  now  (ar). 

Prescription  is  of  two    kinds— (1)  that  which  is 
limited  from  a  certain  time  by  act  of  parliament,  as 
from  the  time  of  Henry  the  First,  which  was  the  first 
time  of  limitation  set  down  by  any  act  of  parliament, 
and  so  fi^m  the  reign  of  Bichard  the  First  (y ) ;  and  (2) 
the  prescription,  time  out  of  memory  of  man,  was  (z) 
at  the  common  law,  and  limited  to  no  time,  is  firom  the 
reign  of  King  Bichard  the  First,  and  the  time  from  that 
reign  was  intended  fix)m  the  first  day  of  his  reign ;  for, 
from  the  time,  being  indefinitely,  doth  include  the  whole 
time  of  his  reign  (a),  which  conMuenced  in  the  year 
1189;  but  whether  on  the  day  of  the  death  of  the  pre- 
ceding sovereign,  or  on  the  day  of  his  own  coronation, 
has  been  the  subject  of  controversy  (i);    but,  in  law, 
both  kinds  were  all  one  (c). 

At  conmion  law,  prior  to  the  Statute  of  Merton  (rf), 
actions  for  the  recovery  of  land  were  of  two  classes,  pos- 
sessory, or  those  wherein  the  possession  of,  as  distin- 
guished fi*om  the  dominium  or  property  in^  the  land 


(r)  Bract.  61  b. 

(ORep.d57. 

(0  2Jac.&W.  141. 

(«)  See  Fitz.  tit.  Garde,  71; 
Stowel  T.  Lard  Zoueh,  Plowd. 
853  a;  bnt  see  5  Reeyes'  Hist. 
Eng.  Law,  670, 571 ;  Hale's  Hiflt. 
Com.  Law,  c.  8. 

(x)  See  BltrndeU  t.  CatteraU, 
5  B.  &  Aid.  382,  and  authorities 
there  cited.  The  writer  has  aJso 
been  informed  by  a  professional 


friend  that  in  his  hearing  the  late 
Lord  Wensleydale  said,  in  the 
Coart  of  Exche(}aer,  that  Bracton 
is  not  an  authority  in  onx  law. 

(y)  Co.Litt.  116  b. 

(2)  Litt.  8. 170. 

(a)  Co.Litt  116a. 

(*)  See  Sir  H,  Nicolas's  Chro- 
nology of  History,  284  et  9eq. 

(6)  Litt.  8. 170. 

(<Q20Hen.3,c.  8. 
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was  primarily  in  question,  and  droitural,  inyolving  that 
dominium  or  property  {e) ;  and  the  commencement  of 
those  actions,  of  both  classes,  was  by  writs  correspond- 
ing in  form  to  the  nature  of  each  class  of  action.  And 
such  writs  were  to  be  sued  out  within  certain  periods  of 
time  fixed  by  that  law  (/). 

In  writs  of  right,  at  l^e  common  law  for  some  years  Computation 
prior  to  the  Statute  of  Merton,  a  descent  might  be  con-  SndtotiOTi  in 
veyed  icoxa  the  time  of  Henry  the  First.     That  statute,  writs  of  right 
however,  ordained  that  there  should  be  no  mention  of  a  statate. 
time  so  distant,  but  only  from  the  time  of  Henry  the 
Second,  and  that  certain  specified  writs  should  not  pass 
the  last  return  of  King  John  fi*om  Ireland  into  Eng- 
land, which  was  in  the  twelfth  year  of  his  reign  (y),  and 
that  certain  other  specified  writs  should  not  pass  the 
first  voyage  into  Gascony  of  the  then  king,  Henry  the 
Third  (A). 

By  the  Statute  of  Westminster  1  (t),  a  new  time  of  By  Statute  of 
limitation  was  appointed,  in  the  following  manner :  in  "  ^*°*^^=^^^  ^  • 
writs  of  right  no  person  was  to  declare  of  the  seisin  of 
his  ancestor  beyond  the  time  of  King  Bichard.  The 
tune  within  which  certain  other  specified  writs  were  to 
be  brought  was  to  be  computed  firom  the  first  voyage  of 
Henry  the  Third  into  Gascony,  and  the  time  within 
which  certain  other  specified  writs  were  to  be  brought 
was  to  be  computed  fi*om  the  coronation  of  that 
monarch  (A). 

In  thus  fixing  the  periods  of  limitation  with  reference  Effect  of  that 
to  past  events  of  this  character,  instead  of  computing  «»ttP'i'«*«»' 
the  time  from  the  expiration  of  a  specified  number  of 
jears  next  before  the  time  when  the  right  or  title  of  the 

C^)  3  Com.  179  et  ieq,  ratoty,  and  in  form  somewhat  dif- 

(/}  Hale's  Hist.  Com.  Law,  ferent  from  that  of  declaratoir 

123L  acts  in  modem  times.    6  Bing.  N. 

(y)  lb.  122.  C.402. 

(il)  Of  the  statute  of  Merton,  (i)  3  Edw.  I,  c.  39. 

lord.  Brougham  said,  it  is  only  (Jt)  See  also  Stat.  Westm.  2| 

£ABR&i  frran  other  statutes,  inas-  13  Edw.  1,  cc.  2,  46. 
as  it  18  in  sobstance  decla- 

e2 
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Statnte  of 
Fines. 


Compatation 
of  the  periods 
of  limitation 
altered  again 
in  the  reign  of 
Hen.  8, 


claimant  arose,  our  ancestors  either  did  not  perceive,  or 
neglected,  the  obvious  consideration  that  the  continued 
lapse  of  time  would  render  necessary,  from  time  to 
time,  fresh  periods  to  be  fixed.  Through  succeeding 
ages,  imtil  the  reign  of  Henry  the  Eighth,  this  defect 
in  the  law  continued,  and  these  periods  remained  to  be 
computed  from  the  events  specified  in  the  Statute  of 
Westminster  1,  and  the  insecurity  of  property  for  want 
of  a  reasonable  limitation  of  time  was  the  most  exten- 
sive grievance  in  our  civil  institutions  {f). 

In  the  reign  of  Henry  the  Seventh  was  passed  the 
Statute  of  Fines  (g).  By  that  statute,  after  the  period 
of  five  years  from  the  last  proclamation  of  a  fine,  all 
title,  claim  and  interest  which  had  accrued  to  and  in 
the  property  at  the  time  of  such  proclamation,  were  ex- 
cluded. The  properties  of  such  a  fine  were  afterwards 
communicated  to  fines  levied  before  the  justices  of 
assize  at  Lancaster  (h) ;  to  fines  levied  before  the  high 
justice  of  the  county  palatine  of  Chester,  or  his  deputy(i); 
to  fines  levied  in  the  Portmoot  Court  of  the  city  of 
Chester  for  lands  within  the  county  of  that  city  (k) ;  to 
fines  levied  before  the  justices  of  the  county  palatine  of 
Durham  (l) ;  and  to  fines  levied  before  the  justices  of 
Wales  (m).  Now,  however,  that  fines  have  been 
abolished  (;i),  these  statutes  have  been  virtually  re- 
pealed, and  a  title  by  non-claim  for  so  short  a  period  as 
five  years  cannot  now  be  acquired. 

The  periods  of  limitation  prescribed  by  the  Statute 
of  Westminster  1,  c.  39,  continued  until  the  reign  of 
Henry  the  Eighth,  when  the  poUcy  of  measuring  the 
time  of  limitation  for  commencing  actions  by  a  certain 
number  of  years,  computed  from  the  time  of  the  seisin 
or  possession   of  the   ancestor  or  predecessor  of  the 


(/)4Q.B.354. 
(^)  4  Hen.  7,  c.  24. 
(A)  37  Hen.  8,  c.  19. 
(i)2&3Edw.6,c.28. 
(;i)4d£liz.c.  16. 


(l)  6  Eliz.  c.  27. 

(4»)  34  &  35  Hen.  8,  c.  26,  s.  40, 
amended  by  6  Geo.  4»  c.  106,  s.  26. 

(»)  8&4Will.4,c.74(B.);  4 
&6WiU.  4,c.92(I.). 
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claimant  in  some  cases,  and  of  the  seisin  or  possession  of 
the  claimant  himself,  was  adopted  in  the  place  of  the 
periods  prescribed  by  that  statute.  In  the  thirty-second 
year  of  this  latter  reign  was  passed  the  statute,  chapter 
2,  and  stated  in  its  preamble  that  the  inconvenience  of 
the  time  of  limitation  extending  and  being  so  £ur  and 
long  time  past  was  a  great  occasion  of  much  trouble, 
vexation  and  suits,  so  that  no  man,  although  he  and  his 
ancestors,  and  those  whose  estate  he  or  they  had,  had 
been  in  peaceable  possession  of  a  long  season,  of  and  in 
lands,  tenements  and  other  hereditaments,  was  or  could 
be  in  any  surety,  quietness  or  rest  of  and  in  the  same 
without  a  good  remedy  and  reformation  be  provided. 
The  statute  then  enacted  upon  what  seisin  and  within 
what  time  certain  writs,  and  every  prescription,  titie  or 
claim  of  or  to  any  manors,  lands,  tenements,  rents, 
annuities,  commons,  pensions,  portions,  cprodies  or 
other  hereditaments,  and  also  all  avowries  or  cognizance 
for  any  rent,  suit  or  service,  was  to  be  brought  and 
made,  as  has  been  already  noticed  in  the  last  section. 

In  the  reign  of  James  the  First  the  periods  of  limita andof  Jac.l. 

tion  prescribed  by  the  statutes  of  Westminster  1,  and  tiie 
32  Hen.  8,  c.  2,  were  stiU  fiirther  limited  by  the  legisla^ 
ture,  by  a  statute  professedly  made  "for  quieting  of  men's 
estates  and  avoiding  suits,"  which  restricted  the  time 
for  bringing  writs  of  formedon  in  descender ^  in  remainder 
and  in  reverter^  and  for  making  any  entry  for  or  into 
any  manors,  lands,  &c.,  to  twenty  years  next  after  the 
right  or  titie  tiiereto  should  accrue  (o). 

In  actions  touching  advowsons,  however,  there  was  No  limitation 
not  in  England,  until  the  reign  of  William  the  Fourth,  ^*^^''. 
any  limitation  of  the  time  within  which  such  actions 
were  to  be  brought ;  at  least  not  any  later  than  the 
times  of  Kichard  the  First  and  Henry  tiie  Third.    The 
words  of  the  32  Hen.  8,  c.  2,  indeed  were  comprehensive 

(<?)  21  Jac.  1,  c.  16. 
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enough  in  themselves  to  embrace  advowsons ;  but  the  mis- 
chief which  would  arise  from  that  interpretation  of  the 
language  of  it  was  apparent  For  if  the  incumbent  had 
lived  sixty  years  and  had  died,  and  a  stranger  had  pre- 
sented,  the  owner  of  the  advowson  could  not  have  had 
a  quare  impedit  or  darrein  presentment ;  and  yet  the 
mischief  was  great  by  reason  of  the  incumbent  living  so 
long,  and  so  in  similar  cases  (/>) ;  nevertheless  the  mis- 
chief was  not  remedied  by  the  exposition  of  the  words 
of  the  act,  nor  by  the  equity  of  the  act,  until  the  reign 
of  Queen  Mary  (q).  By  the  Statute  2,  c.  5,  passed  in 
the  last  year  of  her  reign,  the  act  of  32  Hen.  8  was 
declared  not  to  extend  to  any  writ  of  right  of  ad- 
vowson, quare  impedit^  or  assize  of  darrein  presentment 
or  jus  patronatus.  Besides  these  reasons  for  not  ex- 
tending the  statute  of  Hen.  8  to  advowsons,  the  time  of 
limitation  prescribed  by  it  was  based  upon  seisin,  and 
therefore  to  extend  that  statute  to  actions  in  which 
seisin,  not  being  issuable,  could  never  become  the  sub- 
ject of  evidence  or  trial,  would  be  absurd(r).  So,  until 
the  present  reign  («),  there  was  no  limitation  of  time  for 
such  actions  in  Ireland  {t). 
CoDBeqnence  One  consequence  of  prescription  at  common  law  was, 
at  TOimSn*'*'"  that  prescriptive  rights  to  profits  and  easements  to  be 
law.  taken  in,  or  enjoyed  over,  the  soil  of  another,  could  only 

be  established  by  what  is  deemed  legal  proof  of  an  ad- 
verse enjoyment  for  640  years,  or  from  the  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  or 
during  legal  memory.  .  .  •  But  the  limits  of  legal  memory 
were  fluctuating.  They  were  long  made  to  depend  upon 
the  period  for  bringing  a  writ  of  right,  which,  till  32 
Hen.  8,  was  not  any  certain  period  before  the  commence* 
ment  of  the  suit,  but  dated  from  some  historical  event 
fixed  from  time  to  time,  as  the  b^inning  of  the  reign 

(p)  Co.  Litt.  116a;  Plowd.  371.  (0  6  &  7  Vict,  c  54. 

Iq)  Plowd.  371.  (0  See  London  v.  Derry,   1 

(r)  Co.  Litt.  115  a,  n.  4.  Bmjrthe's  Ir.  Bep.  479. 
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of  Heniy  the  First;  the  return  of  king  John  out  of  Ire- 
land; the  journey  of  king  Henry  the  Third  into  Nor- 
mandy; or  the  coronation  of  king  Kichard  the  First* 
The  last  epoch  being  fixed  by  the  Statute  of  West- 
minster 2,  c.  46  (u)^  as  the  time  after  which  seisin 
must  be  proved  to  maintain  a  writ  of  rights  it  was 
firom  thence  adopted  as  the  commencement  of  legal 
memory.  When  32  Hen,  8  was  passed,  the  reign  of 
JKichard  the  First  was  adhered  to,  and  is  considered  the 
commencement  of  legal  memory  for  all  purposes  at 
ihe  present  day(ar).  And  the  consequence  of  this 
law  was,  that  a  right  claimed  by  prescription  could  be 
always  disproved,  by  shoYong  that  it  did  not,  or  could 
not,  exist  at  any  one  point  of  time  since  the  commence- 
ment of  legal  memory;  that  at  some  subsequent  period 
the  servient  tenement,  or  that  over  which  the  right  was 
exercised,  and  the  dominant  tenement,  or  that  to  which 
the  right  was  attached,  once  belonged  to  the  same  indi- 
vidual, whereby  the  prescriptive  right  was  extin- 
guished (^),  that  is,  when  such  individual  had  in  one 
tenement  as  high  and  perdurable  an  estate  as  he  had  in 
the  other(2r). 

Prior  to  the  two  statutes  enacted  in  the  reign  of  Wil-  Anomalies  of 
liam  the  Fourth,  md  presently  to  be  noticed,  the  law  of  ^^^  prescrip- 
England  applicable  to  prescriptive  rights,  in  relation  to 
their  acquisition  and  enjoyment,  was  of  an  anomalous 
character ;  and  even  since  those  statutes,  as  regulated 
by  them,  is  applied  and  operates,  as  will  be  shown  pre- 
sently, in  a  mode  differing  fi*om  that  when  it  is  applied 
to  land  and  other  matters.  That  law,  as  applicable  to 
such  rights,  was  also  productive  of  much  inconvenience, 
and,  not  unfrequently,  of  considerable  injustice.  In  the 
reign  of  Edward  the  First  (a)  the  legislature  adopted 
the  reign  of  Kichard  the  First  as  the  date  firom  which 

(»)  This  epoch  was  fixed  by  the  (y)  lb. 

8tat.  of  Westm.  1,  Edw.  1,  c.  89.  («)  Co.  Litt.,  114  b. 

(x)  Ist  Bep.  Gommis.  on  Law  (a)  8  Edw.  1,  c.  89. 
afR.P.61. 
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the  limitation  in  a  real  action  was  to  run,  and  thereupon 
the  courts  of  law  adopted  it  as  the  period  to  which,  in 
all  matters  of  prescription,  legal  memory,  which  till  then 
had  been  confined  to  the  time  to  which  living  memory 
could  go  back,  should  thenceforth  be  required  to  extend ; 
and  although  in  the  reign  of  Henry  the  Eighth  (A),  the 
legislature  again  altered  the  period  within  which  rights 
to  real  estate  could  be  asserted  by  parties  out  of  posses- 
sion, the  courts  on  this  occasion  omitted  to  follow  the 
analogy  of  the  recent  statute,  as  fixing  the  date  fi*om 
which  legal  memory  was  to  commence,  as  they  had 
done  on  the  passing  of  the  statute  of  the  3  Edw.  1,  c.  39, 
and  in  aU  that  related  to  prescription  adhered  to  the 
previously  established  standard.  Hence,  as  time  went 
on,  the  adoption  of  a  fixed  epoch  as  the  time  from  which 
legal  memory  was  to  run  was  attended  by  grievous  in- 
convenience and  hardship.  Possession  however  long, 
enjoyment  however  uninterrupted,  afforded  no  protec- 
tion against  stale  and  obsolete  claims  on  the  assertion  of 
lopg-abandoned  rights.  And  as  parliament  &iled  to 
intervene  to  amend  the  law,  the  courts  resorted  to  fic- 
tions and  presumptions  to  supply  the  deficiency  of  the 
law  in  the  matter  of  rights  acquired  by  possession  and 
enjoyment.  When  the  doctrine  of  presumptions  had 
proceeded  fer  towards  its  development,  the  legislature 
at  length  interfered,  and,  as  respects  certain  prescriptive 
rights  at  common  law,  fixed  certain  periods  of  posses- 
sion or  enjoyment,  as  establishing  prescriptive  rights. 
But  with  regard  to  all  prescriptions  or  customs,  not 
provided  for  by  statutory  enactment,  the  law  remains  as 
before  (c). 
—and  their  In  thus  fixing  the  time  of  prescription  at  common 

conaeqnences.    i^^^  g.^^  ^^  ^^^  ^f  Kichard  the  First,  by  analogy  to 

the  Statute  of  Westminster  1,  c.  39,  it  was  forgotten 
that  the  continual  lapse  of  time  would  require  a  shifting 

{b)  32  Hen.  8,  c.  2. 

(<?)  See  Bryant  7.  Foot,  7  B.  &  S.  726,  751  et  teq. 
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of  the  period,  and  the  preposterous  negligence  of  suc- 
ceeding ages  left  that  reign  as  the  point  from  which 
legal  memory  must  be  dated.  Thus  the  limitation^ 
which  ought  to  have  afforded  no  more  than  a  reasonable 
time  for  dispossessed  persons  to  advance  their  claim,  was 
extended  to  650  years,  and  daily  increasing.  It  is 
hardly  credible  that,  in  the  nineteenth  century,  juries 
were  required  to  pronounce  a  verdict  on  oath  respect- 
ing matters  full  of  difficulty  as  they  stood  in  the  year 
of  our  Lord  1189.  What  could  follow  but  obscurity, 
confusion,  litigation,  and  expense  (^f)? 

In  this  section,  and  the  preceding  one,  have  been  Alterations 
thus  shown  the  rise  and  progress  of  these  laws  gene-  ^ 
rally,  in  relation  to  the  clergy  and  the  laity,  down  to 
the  commencement  of  the  reign  of  William  the  Fourth. 
In  his  reign,  extensive  and  important  alterations  in 
these  laws  affecting  both  these  classes  of  persons  in 
common,  though  not  to  the  same  extent,  were  made, 
and  these  alterations  are  proposed  to  be  shown  in  the 
next  section. 


Section  IV. 


T%^  Jtise  and  Progress  of  Prescription^  in  and  since 
the  Reign  of  William  the  Fourth^  as  affecting  the 
Clergy  and  the  Laity  in  common. 

Shortly  after  the  commencement  of  the  reign  of  PreliminariM 
William  the  Fourth,  a  royal  commission  was  issued  for  ^^g^effect- 
investigating  and  considering  the  existing  laws  of  this  "g,  the  alterar 
class,  and  their  operation  generally.     Their  importance 
to  the  interests  of  society,  in  excluding  litigation  and 

{d)  4  Q.  B.  354.    , 
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quieting  titles  to  property,  induced  the  legislature,  in 
making,  about  the  same  time,  various  extensive  and 
important  alterations  in  and  improvements  of  the  laws 
of  real  property;  and,  among  others,  to  extend  such 
existing  laws  to  things  and  to  persons  which  were  not 
within  them,  to  fix  new  periods  within  which  actions 
and  suits  in  relation  to  such  property  and  to  claims 
therein  and  thereto  were  to  be  brought,  and  to  sim- 
plify the  remedies  for  trying  the  rights  to  such  pro- 
perty. These  objects  were  accomplished,  and  are  now, 
in  general,  regulated  by  the  2  &  3  Will.  4,  c.  71,  the  2 
&  3  Will  4,  c.  100,  and  the  3  &  4  WilL  4,  c.  27,  and 
how  accomplished  will*  now  be  shown. 

In  general,  a  man  cannot  establish  a  right  by  lapse 
of  time  and  acquiescence  against  his  neighbour,  unless 
he  shows  that  the  party  against  whom  the  right  is  ac- 
quired might  have  brought  an  action  or  done  some  act 
to  put  a  stop  to  the  claim,  without  an  unreasonable 
waste  of  labour  and  expense  (A).  But  the  policy  of 
the  law  has  been,  and  in  latter  times  more  especi- 
ally, to  infer  the  right,  where  practicable,  fix)m  actual 
user  and  enjoyment,  and  the  contrary.  In  the  case  of 
rights  of  common,  of  rights  of  way,  of  rights  to  lights 
and  to  water,  fi*om  the  exercise  of  each  respectively, 
the  presumption  of  a  legal  origin  has  been  from  time 
to  time  made,  and  therefore  made  (according  to  Lord 
Mansfield,  who  had  a  large  share  in  the  establish- 
ment of  this  doctrine,  and  who  went  the  length  of 
saying,  in  Eldridge  v.  Knott  (l),  that  a  jury  should 
presume  anything  in  &vour  of  possession),  ^because 
it  is  for  the  furtherance  of  justice  and  for  the  sake 
of  peace  when  there  has  been  a  long  exercise  of  an 
adverse  right.  In  like  manner,  e  conversoy  from  non- 
user,  and  more  especially  fi*om  adverse  user,  a  con- 
clusion against  the  right  arises.     And  in  all  these  cases 


(*)  10  C.  B.,  N.  S.  286. 


(0  1  Cowp.  215. 
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the  object  has  been  effected,  until  the  stat.  2  &  3  Prescription 
Will.  4,  c.  71,  by  recommending  the  jury  to  find  in  wuL^i^c^Tl. 
each  case  such  legal  origin  as  was  adapted  to  the 
establishment  of  the  right,  and  with  the  avowed  object, 
and,  as  it  was  supposed,  with  the  necessary  effect,  of 
fortifying  and  confirming  this  principle  and  practice, 
that  act  was  introduced  (m) ;  and  in  the  course  of  legis- 
lation then  and  since,  parliament  has  been  actuated  by 
a  desire  to  settle  titles  and  rights (n);  and  the  courts 
both  of  law  and  equity  have  ever  endeavoured  to  give 
effect  to  the  Statute  of  Limitations,  and  to  narrow  the 
means  of  taking  cases  out  of  the  operation  of  that 
statute  (o). 

The  occacdon  of  the  enactment  of  the  Prescription  The  occaaloEi 
Act  (p)  is  well  known.  It  had  been  long  established,  ®^  ^^ 
that  the  enjoyment  of  an  easement  as  of  right  for 
twenty  years  was  practically  conclusive  of  a  right  from 
the  reign  of  Kichard  the  First;  or,  in  other  words,  of 
a  right  by  prescription,  except  proof  was  given  of  an 
impossibility  of  the  existence  of  the  right  from  that 
period.  A  very  common  mode  of  defeating  such  a 
right  was  proof  of  unity  of  possession  since  the  time  of 
l^al  memory.  To  meet  this,  a  grant  by  a  lost  deed 
was  invented;  but  in  progress  of  time  a  diflSculty  arose, 
in  requiring  a  jury  to  find  upon  their  oaths  that  a  deed 
bad  been  executed  which  every  one  knew  never  ex- 
isted. Hence  the  Prescription  Act  (y).  And  though 
the  presumption  did  not  always  proceed  on  a  behef 
that  the  thing  presumed  had  actually  taken  place,  yet 
**  a  techdical  efficacy  was  given  to  the  evidence  of  pos^ 
session  beyond  its  simple  force  and  operation;"  and 
**  though  in  theory  it  was  mere  presumptive  evidence, 


(m)  4  Q.  B.  326.    See  also  4  t.  Jones,  4  CI.  &  F.  382, 395. 

Tyrw.  607.  (17)  2  &  3  Will.  4,  c.  71. 

(i»)  8  Exch.  864.  Qi)    ^^   Cur.,    Mounssy   t. 

(o)  Per  Lord  Bnmgbam,  Sc<ftt  Innay,  11  Jur.,  N.  S.  141. 
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in  practice  and  effect  it  was  a  bar"(r).  This  statute 
was  professedly  *^  for  shortening  the  time  of  prescrip- 
tion in  certain  cases/'  and  states  in  the  preamble  that 
the  expression  **  time  immemorial,  or  time  whereof  the 
memory  of  man  rmineth  not  to  the  contrary,  was  in 
many  cases  considered  to  include  and  denote  the  whole 
period  of  time  from  the  reign  of  King  Richard  the 
First,  whereby  the  title  to  matters  that  have  been  long 
enjoyed  is  sometimes  defeated  by  showing  the  com- 
mencement of  such  enjoyment,  which  is  ia  many  cases 
productive  of  inconvenience  and  injustice;"  and  for 
remedying  those  evils  modifies  the  effect  of  the  existing 
law  upon  the  title  to  rights  of  common  and  other  pro- 
fits or  benefits  to  be  taken  and  enjoyed  from  or  upon 
any  land,  except  tithes,  rents,  and  services  (*) ;  to  rights 
of  way  and  o&er  easements  and  to  watercourses,  and 
the  use  of  any  water  to  be  enjoyed  or  derived  upon, 
over  or  from  any  land  or  water  (t),  and  also  to  the 
access  and  use  of  light  to  any  building  (u)  ;  and  after 
the  enjoyment  thereof  under  certain  specified  conditions, 
for  a  specified  number  of  years,  according  to  the  nature 
of  the  right,  secures  the  enjoyment  thereof  in  a  qualified 
way,  and  eventually,  under  certain  circumstances,  renders 
them  absolute  and  indefeasible.  This  statute  was  not 
extended  to  Scotland  or  Ireland,  but  in  the  present 
reign  (ar)  was  extended  to  Ireland. 
ModQsesand  The  2  &  3  Will.  4,  c.  100,  was  professedly  "for 
^™  ti^  shortening  the  time  required  in  claims  of  modus  dect- 
2  &  3  WilL  4,  mandiy  or  exemption  fix)m,  or  discharge  of,  tithes." 
And  iQ  its  preamble  states  that  "  the  expense  and  in- 
convenience of  suits  instituted  for  the  recovery  of  tithes 
may  and  ought  to  be  prevented,  by  shortening  the  time 
required  for  the  valid  establishment  of  claims  of  a  modus 


clOO. 


(r)  2  Stark.  Et.  669  ;  4  Tyrw.  (t)  Sect.  2. 

rr.  («)  Sect.  3. 

(*)  Sect.  1.  (a?)  21  &  22  Vict,  c  42« 
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-deetmandty  or  exemption  from  or  discharge  of  tithes," 
and  then  modifies  the  existing  law  in  relation  to  all 
prescriptions  and  claims  (1)  of  or  for  any  modus  deci- 
mandi ;  (2)  of  or  to  any  exemption  from  or  discharge 
of  tithes  by  any  composition  real  or  otherwise  (y);  and 
(3)  every  composition  for  tithes  made  or  confirmed  by 
the  decree  of  any  court  of  equity  in  England  in  suits  to 
which  the  ordinary,  patron  and  incumbent  were  parties 
and  not  afterwards  set  aside,  abandoned  or  departed 
from,  have  been  confirmed  and  made  valid  in  law  (r), 
and  upon  evidence  showing  the  payment  or  render  of 
such  modus,  or  the  enjoyment  of  the  land  without  pay- 
ment or  render  of  tithes,  money  or  other  matter  in  Ueu 
thereof,  for  certain  specified  periods,  under  certain  spe- 
cified conditions,  the  claims  are  rendered  valid,  and 
eventually  absolute  and  indefeasible. 

This  latter  statute,  providing  as  it  does  for  rights  A  statnte  of 
to  tithes,  and  shortening  the  time  for  making  out  a  b^'^eriDg 
claim  in   discharge   of  tithes,  is  decidedly  a   statute  in  operation 
of  limitations  as  regards  tithes,  though  it  operates  in  a  mer  act,  and 
very  different  way  from  the  3  &  4  Will.  4,  c.  27  (a).  The  ^^"^^^^^  ^'^^• 
sameremarki8applicabletothe2&3  Win. 4,c.71.  The 
difference  in  the  operation  of  the  2  &  3  Will.  4,  c.  71,  and 
the  2  &  3  Will.  4,  c.  100,  as  compared  with  the  3  &  4 
Will.  4,  c.  27,  win  be  noticed  hereafter. 

The  persons  to  which  the  2  &  3  Will.  4,  c.  71,  and  the  The  persona 
2  &  3  WilL  4,  c.  100,  extend  are  all  natural  persons  and  ^7^i**i(S{  *^® 
all  corporations  aggregate  and  sole,  spiritual  and  tem- 
poral, including  the  crown  and  the  Duke  of  ComwaU. 
The  former  of  these  two  acts  also  extends  to  the  person 
for  the  time  being  entitled  to  the  Duchy  of  Lancaster. 

The  3  &  4  Will.  4,  c.  27,  had  for  its  primary  object,  8  &  4  Will!  4, 
as  indicated  by  its  title,  "  the  limitation  of  actions  and  primirj 
suits  relating  to  real  property,  and  for  simplifying  the 


(y)  Sect.  1.  (a)  2  De  Gex,  M.  &  G.  469. 

(z)  Sect  2. 
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remedies  for  trying  the  rights  thereto ;"  but  had  other 
objects  besides^  but  collateral  to,  and  connected  with,  the 
primary  object.  The  real  property  to  which  this  statute 
extends  is  '^  land,"  including  in  that  term  manors,  me^ 
Buages,  and  all  other  corporeal  hereditaments  and  tithes, 
when  not  belonging  to  a  spiritual  or  eleemosynary  cor- 
poration sole,  whether  of  freehold  or  copyhold,  or  of  any 
other  tenure,  and  also  any  share,  estate  or  interest 
therein,  whether  of  a  freehold  or  a  chattel  nature ;  and 
also  "  rent,"  including  in  that  term  heriots,  suits  and 
services  for  which  a  distress  may  be  made,  annuities, 
and  periodical  sums  of  money  chained  upon  or  payable 
out  of  any  land,  not  being  moduses  or  compositions  be- 
longing to  such  a  corporation.  The  statute  also  em- 
braces advow^ns,  and  whether  the  right  thereto  or  to 
any  such  other  real  property  be  purely  legal,  or  merely 
equitable. 

The  collateral  and  connected  object  of  this  act  was 
to  fix  periods  of  limitation  within  which  rights  to  the 
following  classes  of  subjects  were  to  be  asserted:  (1). 
Bedemption  of  mortgages  of  land  and  rent;  (2). 
Sums  of  money  secured  by  mortgage,  judgment  or 
lien  or  otherwise  charged  upon  or  payable  out  of 
any  land  or  rent;  (3).  Arrears  of  rent  and  of  in- 
terest in  respect  of  any  sum  of  money  charged  upon  or 
payable  out  of  any  land,  or  in  respect  of  any  legacy, 
and  damages  in  respect  of  such  arrears ;  (4).  Tithes, 
legacies  and  other  property  when  recoverable  in  any 
spiritual  court. 

The  persons  to  which  the  3  &  4  WiB.  4,  c.  27,  extends 
^^^  ^y  ^'  are  all  natural  persons  and  all  corporations,  aggregate 
and  sole,  spiritual  and  temporal,  but  not  either  the  crown, 
the  Duke  of  Cornwall,  or  the  person  entitled  to  the 
Duchy  of  Lancaster.  The  two  former  are  the  objects 
of  distinct  enactments  (&).     As  respects  spiritual  per- 


— and  ool- 
lateral  objects 
of  it. 


Persons  af- 


(V)  Vide  ante,  Sect.  L 
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flonsy  koweyer,  they  have^  in  some  cases,  an  actual,  and 
in  others  a  possible,  extension  of  the  periods  of  limita- 
tion which  are  applied  to  the  laity,  and  the  computa- 
tion of  those  periods  is  also  made  in  a  different  mode  to 
that  applied  in  the  case  of  lay  persons. 

Down  to  the  reign  of  William  the  Fourth,  the  two  Abolition  of, 
classes  of  writs,  droitural  and  possessory  (c),    were  ^nd  virt^ 
available,  but  for  the  most  part  seldom  used.    The  las1>-  ^P«*l  of  old 
mentioned  statute,  3  &  4  Will.  4,  c.  27,  abolished  all,  Limitatioii. 
except  three  or  four,  of  these  writs,  but  retained  the  use 
of  them,  in  certain  cases  (^),  until  the  1st  Jime,  1835, 
and  also,  in  certain  other  cases  («),  after  that  day.  Thus 
the  statute  of  Merton,  c.  8,  the  statute  of  Westminster  1, 
c.  39,  the  statute  of  32  Hen.  8,  c.  2,  and  the  statute  of 
21  Jac.  1,  c.  16  (/),  respectively,  so  &r  as  they  pre- 
scribed times  within  which  these  writs  were  to  be  sued 
out,  are  virtually  repealed* 

The  remedies,  when  the  subject  claimed  is  witjiin  the  Limitation  in 
jurisdiction  of  any  spiritual  court,  are  to  be  pursued  ^pintnaiconrts. 
within  the  same  period  as  those  which  for  the  same 
subjects  might  be  resorted  to  in  any  temporal  court  at 
law  or  in  equity  (^). 

In  general,  actions,  personal  and  mixed,  were  to  be  Time  of  limi- 
brought  within  a  certain  period,  on  account  of  the  defect  ^^^a^' 
of  proof  which  woidd  happen  by  lapse  of  time  (h) ;  but  ^^^ed  actions. 
such  period  also  was  not  defined  by  law,  but  was  also 
discretionary  (i).     In  the  reign  of  James  the  Firgt,  the 
legislature  fixed  certain  periods  of  time  within  which 
certain  actions  of  that  nature  were  to  be  commenced  (A),  4 

and  for  giving  effect  to  certain  of  the  enactments  re- 
lating to  such  actions,  provision  was  also  made  in  the 
reign  of  George  the  Fourth  (i). 

Before  the  pasang  of  the  act  3  &  4  Will.  4,  c.  42,  Before  8  &  4 

(e)  Vide  ante,  Sect  m.  (A)  Bract.  102  b. 

let)  Sect  87.  (i)  lb.  61  b. 

{e)  Sect  88.  (A)  21  Jac.  1,  c.  16. 

(/)  Vide  ante.  Sects.  II.,  HI.  (l)  9  Geo.  4,  c.  14. 
(^)  3  &  4  Wm.  4,  c.  27,  8. 43. 
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Win.  4,  c.  42,  there  was  no  statutory  limitation  aflfecting  actions  on 
Smitation  for  bonds  or  Other  specialties.  The  creditor  might  bring 
actions  on  jjig  action  after  any  lapse  of  time.  But,  to  obviate 
the  great  inconvenience  which  such  latitude  of  discre- 
tion in  the  creditor  was  calculated  to  occasion,  it  had 
become  the  imiversally  recognized  practice  to  presume, 
where  a  demand  had  been  lying  dormant  twenty  years 
or  upwards,  that  the  debt  had  been  satisfied,  though 
there  might  be  no  positive  evidence  of  payment.  This 
was  a  rule  according  with  the  general  convenience  of 
mankind,  and,  ordinarily,  consistent  with  justice  and 
good  sense.  It  is  very  unlikely  that  persons  having  a 
right  to  recover  money  should  remain  passive  for 
twenty  years.  It  is  far  from  unlikely  that  persons 
having  satisfied  a  legal  demand  may  have  omitted  to 
take  a  proper  discharge,  or  may  have  lost  it,  if  any  was 
taken.  It  was  a  wise  rule,  therefore,  to  presume  after 
such  a  lapse  of  time,  that  payment  had  been  made, 
though  proof  of  it  was  wanting.  There  might  be  diffi- 
culty, in  the  abstract,  in  fixing  the  precise  time  at 
which  the  presumption  of  payment  should  arise,  but  it 
was  reasonable,  and,  indeed,  necessary,  to  draw  the  line 
somewhere,  and  twenty  years  gradually  became  the 
period  adopted.  This  presumption,  however,  would 
have  occasioned  great  injustice,  if  it  had  not  been  liable 
to  be  met  by  direct  evidence  to  the  contrary,  or  by 
counter-presumptions ;  and,  accordingly,  it  was  always 
held,  that  an  acknowledgment  within  the  twenty  years 
9  properly  authenticated,  and  admitting  the  debt  or  part 

payment  of  principal  or  interest  within  the  same  period, 
were  fiwts  sufficient  to  rebut  the  presumption  of  pay- 
ment arising  from  lapse  of  years;  and  other  circum- 
stances might  be  sufficient  to  lead  to  the  same  result  (iw). 
The  limitations  In  the  reign  of  William  the  Fourth,  the  legislature 
fi»Bd  by  that  ^^  applied  the  principle  of  these  laws  to  other  matters. 
A  period  of  limitation  within  which  (1)  actions  of  debt 

(m)  1  De  Gex  &  J.  17. 
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for  rent  upon  an  indenture  of  demise^  actions  of  co- 
venant or  debt  upon  bonds  or  other  specialties,  actions 
of  debt  on  scire  facias  upon  any  recognizance,  (2) 
actions  of  debts  upon  any  award  where  the  submission 
is  not  by  specialty,  for  fines  due  in  respect  of  copyhold 
estates,  for  an  escape,  for  money  levied  on  any^ri 
facias y  (3)  and  actions  for  penalties,  damages  or  sums 
of  money  given  to  the  party  grieved  by  any  statute 
then  or  thereafter  to  be  in  force,  was  also  prescribed  («). 
Actions  of  trespass,  or  trespass  on  the  case,  as  the 
case  may  be,  are  also  given  to  the  personal  repre- 
sentatives of  deceased  persons  for  injuries  to  the  real 
estate  of  such  persons  conmiitted  in  their  lifetime  within 
six  calendar  months  prior  to  their  deaths,  and  for  which 
an  action  might  have  been  maintained  by  them,  and 
such  actions  may  be  maintained  against  such  repre- 
sentatives of  any  person  for  a  wrong  committed  by 
him  in  his  lifetime  to  another  in  respect  of  his  pro- 
perty real  or  personal  (o). 

Some  matters  not  embraced  by  the  old  Statutes  of  Matters  not 
Limita.tions  are  embraced  by  3  &  4  Will.  4,  c.  27,  and  J'J^ (Jwatatntca 
new  periods  of  limitation  are  given  by  it  (/?).      The  "o^  ^^m?  a 
arrears  of  rent  within  sect.  3  of  21  Jac.  1,  c.  16,  are  c.  27. 
of  conventional  rents  created  otherwise  than  by  deed(5r). 
The  arrears  of  rent  within  sect.  42  of  3  &  4  WiQ.  4, 
c.  27,  are  arrears  of  rent  as  defined  by  sect.  1  of  the 
same  chapter  (r);   and  arrears  of  rent  created  by  spe- 
cialty are  the  subject  of  3  &  4  Will.  4,  c.  42,  s.  3. 

The  principle  of  these  laws  has  been  still  fiirther  ex-  Principle  ex- 
tended in  England,  and  applied  to  quieting  the  enjoy-  ™perty°of  ^ 
ment  of  property  by  one  sect  of  Protestant  dissenters  Protestant 
against  other  sects  of  them,  on  the  basis  of  the  teaching 
of  certain  religious  doctrines  or  opinions,  and  the  ob- 

(ift)  3  &  4  Wai.  4,  c  42.  {q)  See  Freema/n  v.  Stacey, 

lo)  Sect.  2.  Hutt.  109. 

( p)  See  JEyre  v.  WaUh^  10  Ir.  L.  (r)  See  Paget  v.  Foley,  4  Bing., 

Kep.  346*  N.  C.679. 

L.  F 
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servance  of  certain  modes  of  worship.  Thus,  in  the 
present  reign,  the  ]egislature  enacted  that  so  &r  as  no 
religious  doctrines  or  opinions  or  modes  of  worship 
shall  by  the  instrument  declaring  the  trusts  of  any 
meeting  house  for  dissenters,  either  expressly  or  by 
reference,  be  required  to  be  taught  or  observed,  or  be 
forbidden  to  be  taught  or  observed,  the  usage  for  twenty- 
five  years  preceding  any  suit  shall  be  conclusive  evi- 
dence that  such  doctrines  or  opinions,  or  modes  of  wor- 
ship as  have  for  that  period  been  taught  or  observed  in 
such  meeting  house,  may  properly  be  taught  or  ob- 
served therein ;  and  the  right  or  title  of  the  congrega- 
tion to  hold  such  meeting  house,  together  with  any 
burial  ground,  Sunday  or  day  school,  or  minister's 
house  attached  thereto,  and  any  fund  for  the  benefit  of 
such  congregation,  or  of  the  minister  or  other  oflScer  oi 
such  congregation,  or  of  the  widow  of  any  such  minister, 
shall  not  be  called  in  questicm  on  account  of  such 
teaching  or  observance  (s). 
ExpTMB  repeal  None  of  the  dd  Statutes  of  Limitations,  so  &r  as  they 
old*Statates'(^  ^V^7  *^  ^^^  same  things  as,  and  in  common  with,  the 
Limitatioxi.  3  &  4  WiU.  4,  c,  27,  are  expressly  repealed  by  it. 
The  32  Hen.  8,  c.  2,  is  in  eflFect  repealed  by  the  3  &  4 
Will.  4,  c.  27.  For  the  writs  which  by  the  former 
statute  may  be  brought  within  the  prescribed  period 
cannot  in  general  be  now  used.  Some  of  them,  how- 
ever, may,  under  certain  circiunstances,  be  yet  used. 
Hence,  perhaps,  the  non-repeal  of  the  former  statute  by 
the  Statute  Law  Revision  Act,  1863  (^).  But  the 
statutes  of  Merton(tt),  and  of  Westminster  1  (x),  of 
Mary(y),  of  James,  in  relati<xi  to  the  limitati(m  oi 
real  actions  (z),  have  been  expressly  repealed  by  such 
act  of  1863. 


(#)  7  &   8  Vict.  c.  45;   Aft,-  (u)  20  Hen.  a,  c.  8. 

Oen.  V.  Bunce,  37  L.  J.,  N.  S.,  (a;  8  Edw.  1,  c.89. 

Ch.  697.  (y)  St.  2,  c.  5. 

(t)  26  &  27  Vict  c  125.  (f )  21  Jac.  1,  c  16,  w.  l,  8. 
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The  alterations  which  have  been  thus  made  from  Character  of 
time  to  time  in  the  laws  of  which  a  condensed  view  in^thesTuwr." 
has  been  here  noticed  cannot  fail  to  strike  the  atten- 
tive and  thoughtful  reader  as  exhibiting  the  marked, 
although  slow,  progress  of  wise  and  liberal  principles  in 
legislation  directed  to  securing  the  peaceable  enjoyment 
of  property  and  thereby  the  happiness  of  society  gene- 
rally, and  that,  in  various  ways,  the  consolidation  of  these 
laws  would  be  attended  with  great  and  permanent  ad- 
vantage. 


Ti 
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BOOK  II. 
POSSESSION. 


Possession  the  In  classifying  the  entire  system  of  civil  rights  the  law 
B^tion^'^^  of  property  might  be  divided  into  (a)  the  law  of  obliga- 
tions and  (b)  the  law  of  things,  and  under  the  former  class 
would  be  included  possession  (a),  possession  pedis  po- 
sition or  quasi  pedis  positio{h),  which  is  the  basis  of 
the  laws  of  prescription,  and,  by  the  law,  as  an  argu- 
ment of  right,  is  ever  favoured  (c).  And  in  considering 
those  laws  an  examination  of  the  nature  and  meaning 
of  possession  is  an  essential  and  necessary  preliminary 
to  the  consideration,  and  for  a  clear  and  accurate  com- 
prehension and  appreciation  of  those  laws. 


Possession  as 
to  things  cor- 
poreal. 


CHAPTER  I. 

THE  MEANING  OP  THE  TERM  POSSESSION  AS  APPLIED 
TO  THINGS  CORPOREAL  AND  TO  THINGS  INCORPO- 
REAL. 

As  regards  things  corporeal,  or  quce  tangi  potest  et 
videri{d)y  by  the  possession  of  a  thing  we  always  con- 
ceive the  condition  in  which,  not  only  one's  own  deal- 
ing vrith  the  thing  is  physically  possible,  but  every 
other  person's  dealing  with  it  is  capable  of  being  ex- 
cluded.    This  condition,  simply  and  in  itself,  is  called 


(a)  Sav.  on  Poss.  B.  i.  s.  6. 
(ft)  8  Rep.  42  ;  Co.  Litt.  16  b. 


(c)  2  Inst  118. 
{d)  Co.  Litt  9  a. 
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detention,  by  means  of  which  the  exercise  of  property 
takes  place,  and  is  thus  the  condition  of  fact,  corre- 
sponding to  property  as  the  condition  of  law(e).  The 
most  comprehensive  description  that  can  be  given  of 
the  material  notion  of  possession  is  detention*  joined 
with  the  animus  possidendiy  which  latter  expression 
must  be  explained  differently,  according  to  whether 
original  or  derivative  possession  is  in  question;  in  the 
former  it  denotes  the  animus  domini,  in  the  latter  the 
intention  to  enjoy  that  jus  possessionis  which  formerly 
belonged  to  another(/).  And  when  the  possessor  has 
also  the  dominium^  or  property,  it  is  so  blended  with 
the  possession  as,  during  the  continuance  of  the  latter, 
to  be  absorbed  or  suspended  in  it.  Thus,  if  one  have 
right  or  title  to  land,  and  afterwards  come  to  the  pos- 
session of  the  same  land,  his  right  or  title  is  extinct  or 
suspended  in  the  land,  for  during  the  time  that  he  has 
the  possession  of  the  land  the  right  or  title  is  not  in 
esse(^g).  Or  in  other  words,  by  the  union  in  the  same 
person  of  the  dominium  with  the  possession,  the  con- 
dition of  fiK5t  is  the  primary  object  regarded,  and  the 
condition  of  law  secondary  only. 

In  considering  possession,  however,  not  merely  as  the  Diatinction 
consequence  of  a  right,  but  as  the  foimdation  of  rights,  poss^^ 
an  important  distinction  in  the  use  of  the  term  is  to  be  ^djii^jfosn- 
noticed  and  kept  in  view.    Viewed  as  the  foundation  of 
rights,  jus  possessionis,  or  rights  of  possession,  that  is, 
rights  springing  from  or  pertaining  to  possession,  differs 
from  jus  possidendi,  or  the  right  to  possess,  which  is 
part  of  the  theory  of  property  (A).     The  former  is  often 
confounded  with  and  used  instead  of  the  latter  ({);  and, 
as  has  been  frequently  observed,  is  a  common  and 
fruitftd  source  of  confused  ideas  on  this  subject. 

(e)  Taylor's  Elements  of  Civil  (i)  See  2  Com.  195  et  seq.  /  3 

Law,  476;  Sav.  Foas.  B.  i.  lb.  177,  178,  179,  190,  191;    U 

(/)  Say.  on  Poss.  B.  i.  s.  9.  Q.  B.  72,  78;  Austin's  Outline, 

{a)  Plo^fd.  88.  XXXV.  et  seq. 


(ij 


,)  Sav.  on  Fobs.  B.  L  s.  1. 
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Applicable  to 
things  corpo- 
real only. 


Not  strictly 
applicable  to 
things  incor- 
poreaL 


Pofisession^  properly  bo  called,  or  true  possession,  con- 
sists in  the  exercise  of  property  (2),  and  in  the  common 
law  of  England  is  called  seisin  (^*),  and  extends  to 
only  those  things  of  which  a  man  by  his  entry  or  other 
act  may  get  the  actual  possession  (A),  and,  properly,  is 
applied  to  goods  and  chattels,  and  when  applied  to  firee- 
holds  is  termed  seisin;  although  sometimes  one  term 
and  sometimes  the  other  is  then  used  (/).  The  word, 
however,  is  always  to  be  understood  secundum  suIh 
jectam  materiam  {m).  In  the  32  Hen.  8,  qI  2,  the 
word  seisin  is  used  indefinitely;  and,  therefore,  if  the 
statute  had  not  gone  fiirther,  the  word  seisin  should 
have  been  construed  secundum  subjectam  materiam — 
sometimes  for  actual  seisin  and  sometimes  for  seisin  in 
law(n).  In  this  statute  (0),  the  words  are  "actual  pos- 
session or  seisin,"  and  they  were  held  to  embrace  both 
actual  seisin  or  seisin  in  &ct,  and  also  seisin  in  law. 
In  the  Irish  Nullum  Tempus  Act(/?)  are  used  the 
terms  *^  actual  seisin,"  which  in  the  case  of  Tuthill  v. 
Roger s{q)y  Blackbume,  M.  R.,  thought  meant  actual 
possession;  but  Sir  E.  Sugden,  L.  C,  having  regard  to 
those  terms  as  applied  to  the  property  of  the  Crown, 
and  the  facts  and  nature  of  the  case  before  the  court, 
hesitated  to  adopt  that  interpretation,  observing  that 
they  are  omitted  in  the  English  Nullum  Tempua 
Acts(r),  and  are  first  introduced  into  the  Irish  Act. 

As  regards  things  incorporeal,  that  is,  qu(B  in  Jure 
consistunty  or  mere  rights,  not  being  susceptible  of 
manual  possession,  or  possession  truly  and  properly  so 
called,  but  only  quasi  possession,  the  term  possession  ia 
not  strictly  applicable  to  them.     With  respect  to  all 


(i)  Bract,  lib.  2,  c.  17,  a.  2; 
Savigny,  B.  i.  s.  12,  p.  1^1;  B. 
ii.  B.  25,  p.  213,  by  Perry. 

O)  CaLitt.  153  a. 

Ik)  Co.  litt.  15  b;  8  Bep.  42. 

(JL)  Co.  Litt  17  4}  Bac.  Useq, 
42. 

(«)  Per  BuUer,  J.,   1  T.  R. 


430. 

(ft)  BemVt  casey  4  Go.  S,  la 

(0)  See  also  33  Hen.  8,  c.  20, 
t.2. 

ip)  48  Geo.  8,  c.  47. 

(;)  2  Jo.  &  La  T.  36. 

(r)  21  James  1,  cc.  2,  14;  9 
Geo.  8,  c.  16. 
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tliese  rights  generally,  which,  as  several  elements  of  pro- 
perty are  opposed,  under  the  names  of  jura  or  jura  in  re, 
to  dominium,  as  the  totality  of  all  real  rights  generally, 
no  animus  dominiy  and  consequently  no  true  posses- 
sion, can  be  ascribed  to  him  who  enjoys  them.  But  as 
the  enjoyment  of  them  may  be  interfered  with  in  ex- 
actly the  same  way  as  the  enjoyment  of  property  itself, 
it  follows  that  possession  may  have  reference  to  other 
rights  besides  property  (s).  As,  however,  true  posses- 
sion consists  in  the  exercise  of  property,  so  this  quasi 
possession  consists  in  the  exercise  of  a,  jus  in  re;  and  as 
in  true  possession  we  possess  the  subject  itself,  possessio 
corporis,  but  not  the  property,  we  ought  not  properly 
to  use  the  term  possession  of  a  servitude,  possessio  juris. 
But  as  we  have  no  other  word  to  which  we  can  couple 
the  possession  in  this  case,  nothing  remains  but  to  use 
the  above  improper  expression,  and  that  nothing  else  is 
meant  by  it  than  the  exercise  of  a,  jus  in  re,  which 
stands  in  the  same  relation  to  the  actual  jus  in  re  as 
true  possession  does  to  property  (*). 

(«)  Sav.  Pom.  B.  L  b.  12. 
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CHAPTER  11. 

THE  NATURE  OP  POSSESSION  AS  REGARDS  THINGS  COR- 
POREAL, OR  POSSESSION  PROPER. 


Possession 
proper. 


General  notion  POSSESSION  consists  in  physical  power,  associated  with 
®  consciousness,  and  therefore  in  every  case  of  acquisi- 

tion of  possession  two  things  are  necessary,  a  corporeal 
relation  and  animus.  They  must  also  concur  for  the 
continuance,  which,  therefore,  must  depend  upon  the 
same  association  as  the  acquisition,  of  possession  (a). 

Possession  is  a  condition  of  feet,  the  origin  and  source 
of  certain  rights,  and  indeed  is  at  once  both  a  fact  and 
a  right.  In  itself,  according  to  the  general  notion  of  it 
before  given,  and  according  to  its  nature,  in  so  &r  as  it 
consists  of  a  mere  nonjuridical  condition  of  fiict,  or  simple 
detention,  is  a  simple  fact ;  but,  in  so  far  as  rights  are 
boimd  up  with  the  mere  existence  of  that  condition  of 
fact,  is  a  right  (i) ;  and  true  possession  consists  in  the 
exercise  of  property  (c).  The  rule  established  by  the 
Twelve  Tables  of  the  Koman  Law  was  that  mere  posses- 
sion, independent  of  all  right,  is  the  foundation  of  pro- 
perty itself,  and  that  whoever  possessed  anything  for 
one  or  two  years  became  the  owner  of  it. 

In  the  Roman  Law  possession  must  have  been,  and 
in  the  present  law  of  Scotland  must  be,  acquired  bond 
Jide  and  by  a  just  title;  but  in  English  law  is  subject 
to  no  such  qualifications.  On  some  occasions  and  for 
some  purposes,  indeed,  in  courts  of  equity,  the  nature 


Qualities  of 
possession. 


{a)  Say.  Poss.  B.  iii.  s.  31. 

(J)  Sav.  Poss.  B.  i.  s.  12. 

\c)  Bract.  Lib.  2,  c.  17,  s.  2; 


Savigny,  B.  i.  s.  12;  B.  ii.  s.  25, 
p.  213,  by  Perry. 


NATURE  OF  POSSESSION  PROPER.  73^ 

of  possession,  whether  bond  fide  or  the  contrary,  is  an 
element  influencing  the  decision  of  the  eourt.  **  A  hon<B 
fidei  possessor,"  said  Lord  Hardwicke  {d ),  "  is  where 
the  person  possessing  is  ignorant  of  all  the  &cts  and 
circumstances  relating  to  his  adversary's  title."  In  the 
case  before  the  court,  the  person  in  possession  was  not 
in  that  position. 

The  inquiry  into  the  nature  of  the  possession  in  our  Object  of  the 
law  is  only  material  with  a  view  ...  to  ascertain  whe-  law^tothe  "^ 
ther  it  has  been  during  the  period  within  which  the  nature, 
plaintiff  in  a  possessory  action  has  to  show  that  he  has 
had  possession  of,  or  made  an  entry  into,  the  estate 
within  the  limited  period,  such  as  to  make  good  what 
he  is  to  prove  in  order  to  entitie  him  to  his  action ;  viz., 
whether  it  shows  him  to  have  had,  during  any  part  of 
the  period,  by  himself  or  by  another,  the  actual  posses- 
sion ;  or  whether  the  estate  has,  during  the  whole,  time, 
been  in  fact  held  and  enjoyed  by  an  adverse  claim  of 
title,  that  is,  a  claim  not  consistent  with  the  tide  of  the 
plaintiff  (e). 

With  respect  to  the  titie  to  lands,  said  Lord  Redes-  As  applied  to 
dale(/),  there  are  three  points:  first,  who  has  pos- 
session  of  the  fireehold  ;  then,  who  has  the  right  to  that 
possession  (because  possession  may  be  in  one  and  the 
right  to  it  in  another) ;  and,  lastiy,  who  has,  what  is  the 
highest  right,  the  right  of  property.  The  right  to  the 
possession  may  be  in  one  man,  and  the  right  of  property 
in  another ;  there  may  exist  a  mere  right  which  can  only 
be  asserted  by  an  action  according  to  the  nature  of  the 
right;  the  possession  which  has  been  gained  having 
either  continued  so  long,  or  been  accompanied  with  such 
circumstances,  that  the  right  of  property  is  divested  for 
the  purpose  of  entering,  and  the  person  claiming  the 
right  of  property  is,  in  the  language  of  the  law,  put  to 

(d)  Dormer   v.  Ibrteteue,  3  (e)  2Jac.  &W.  164. 

Atk.    134;    see    also    Hicks  y.  (/)  2  Sch.  &Lef.  97, 

Sailitt,  3  De  Gex,  M.  &  G.  782. 


inlaw: 
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his  right,  and  if  he  attempts  to  gain  the  possession  in 
any  other  way,  he  is  a  ii^Tong-doer ;  he  can  only  assert 
his  right  in  a  court  of  justice. 

Ib  in  fact,  or  In  OUT  law,  possession  or  seisin,  as  a  condition  of 
&ct,  although  conunencing  in  wrong,  if  continued  for 
the  requisite  period,  ripens  into  and  confers  on  the  pos- 
sessor a  lawftd  title  to  the  property  possessed,  and  is 
either  in  deed  or  fact,  that  is,  actual  (ff),  or  in  law  (A). 

^infact,  Possession  in  &ct  is  acquired  either  by  an  actual 

entry  into  land  or  into  some  part  in  the  name  of  the 
whole  (/),  or  by  the  receipt  of  the  rents  or  profits  fi'om 
the  tenant  of  it  (A),  and  either  by  some  person  on  his 
own  behalf  or  on  behalf  of  another  (/),  or  by  the  entry 
of  a  lessee  on  a  demise  by  a  lessor,  or  by  a  recoyery  and 
execution  thereon  (m).  For  some  purposes  indeed,  e.  g., 
the  assignee  of  a  lease  may,  without  actual  entry,  become 
liable  to  the  rent  and  covenants  of  the  lease  by  having  a 
"  legal  possession"  equivalent  to  an  actual  entry,  that  is, 
having  accepted  the  thing  assigned  by  accepting  the 
assignment  of  it  (n). 

—in  law.  Possession  in  law  is  where  land  comes  to  a  person  by 

act  of  law,  as  to  an  heir  by  descent  from  his  ancestor  in 
possession.  There  the  heir  has  only  the  right  to  the 
possession,  and  to  acquire  it  in  &ct  must  enter  into  the 
land  or  into  a  part  in  the  name  of  the  whole  (o).  So 
by  the  grant,  at  common  law,  of  a  rent,  the  grantee 
until  payment  of  it,  or  render  of  something  in  the  nature 
of  seisin,  has  a  seisin  in  law  only  (/?),  and  an  assignee 
of  the  grantee  is  in  the  same  position  (q).     But  if  the 

iff)  See  Bvthhy  v.  Dixon,  3  (A. 2). 

B.  &  Aid.  298;  2  Jo.  &  La  T.  (f»)  \^%lliam9  ?.  Bo9anquet,  2 

77.  Bred.  &  B.  288. 

(A)  Co.Litt.  29  a.  (o)  Co.  Litt.    266  b,  277  a;    3 

(i)  8  Wils.  616.  Barn,  ft  C.  805. 

{h)  Go.  Litt.  15  a,  157  a,  243 a;  (p)  Co.  Litt.  160 a, 314b,  815a; 

3  Wiis.  616  ;    Buthby  t.  Dixon,  Munay,  App.,  Tkorfdey,  Reap., 

3  B.  &  C.  299;  1  Jones  &  La  T.  2  C.  B.  217. 

76.  iq)  ffayden,  App.,  The  Orer^ 

(J)  Ratelifffi  case,  8  Go.  42.  $eer$  of  Tivert&n,  Biesp,,  4  C.  B.  1. 

(m)  Gom.  Dig.  tit.  Seisin  (A.  1 ), 
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rent  be  limited  by  way  of  use,  the  grantee  is,  by  the 
grant  alone,  seised  of  the  rent  in  fiwt  (r). 

Possession  properly  so  called  is  not  applicable  to  Inapplicable 
estates  in  equity,  but  follows  the  legal  ownership  ;  and  titj^ 
the  actual  possession,  when  in  the  equitable  owner,  is  re- 
garded as  merely  the  possession  and  held  by  the  permis- 
sion of  the  legal  owner.  And  although  there  is  no 
spUtting  of  equities  (*),  yet  an  equitable  estate  is  very 
different  from  an  equitable  right  to  have  a  conveyance 
of  the  legal  estate  (^),  as  under  articles  for  a  settle- 
ment (m).  The  nature  of  possession,  as  between  owners 
of  these  different  kinds  of  estates,  or  trustee  and  cestui 
que  trusty  will  be  more  particularly  noticed  in  a  subse- 
quent section  of  this  chapter. 

In  many  acts  of  parliament,  said  Lord  Thurlow  (x), 
an  equitable  estate  is  considered  the  same  as  if  it  were 
a  legal  estate,  and  he  thought  that  the  word  seisin  will 
extend  to  being  seised  of  an  estate  in  equity.  In 
Tucker  v.  Thurstan  (y),  Lord  Eldon,  C,  held  that 
the  owner  of  an  equity  of  redemption,  who  had  granted 
an  annuity  for  Uves  out  of  the  lands  in  mortgage,  was 
a  grantor  seised  in  fee  simple  in  possession  within 
the  8th  sect,  of  the  Annuity  Act,  17  Geo.  3,  c.  26,  or 
that  the  case  was  not  within  the  act. 

Possession,  to  confer  a  right,  must  be  adverse  against  Mnst  be  ad- 
a  person  having  title  (xr),  that  is,  be  inconsistent  with  ri^.  ^  ^' 
the  right  of  such  person  to  the  possession  (a);  and 
whilst  the  possessor  stands  in  no  fiduciary  relation  to 
such  person,  the  possession,  even  taken  by  consent, 
foimded  on  mistake,  is  not,  on  those  grounds,  the  less 
adverse  (J).      Possession,  however,  is  ambiguous  (c), 

(r)  ^««Zt#,  App.,  ^2ai»,  Resp.,  634. 
18  a  B.,  N.  S.  90.  (a?)  2  Bro.  Ch.  Rep.  268. 

is)  See  Nouailley,  Greenwood,         (y)  17  Ves.  131. 
1  T.  &  R.  26.  (2)  1  B.  &  Adol.  269. 

(0  Pear  Holroyd,  J.,  1  B.  &  Aid.  (a)  2  Jac.  &  W.  164. 

664.    See  also  2  B.  &  C.  183.  (fi)  Per  Lord  Eldon,  C,  2  Jac. 

(u)  Stewart    v.    MarquU   of  &  W.  191. 
Conjfnffham,  1  Ir.  Eq.  Rep.,  N.  S.  (o)  1  Swanst.  359;  Jac.  605. 
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no  longer 
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and  may  be  long  and  uninterrupted  without  being  ne- 
cessarily adverse.  Thus,  possession  for  thirty-five  years 
against  a  tenant  in  tail  and  his  ancestor  was  presumed 
to  be,  under  a  conveyance  by  the  ancestor,  not  operat- 
ing a  discontinuance  of  the  estate  tail  (rf).  So  if,  in 
instruments,  the  persons  between  whom  they  are  made, 
are  willing  to  state,  and  state  the  character  and  title 
imder  which  they  have  had  and  have  possession,  their 
possession  must  be  attributed  to  the  character  and  title 
which  they  so  state  (e).  When  one  person  against  the 
will  of  another  person  holds  possession  claimed  by  such 
other,  and  when  required  to  relinquish  it  refuses,  and 
more  especially  when  he  resists  proceedings  instituted 
in  a  court  of  justice  for  the  recovery  of  the  possession, 
it  can  never  afterwards  be  contended  that  a  party  so 
acting  does  not  hold  adversely  against  such  a  claimant ; 
and  he  cannot  more  effectually  or  unequivocally  signify 
his  intention  of  holding  adversely  than  by  contesting,  in 
a  court  of  justice,  the  right  of  a  party  claiming  title 
against  him(/),  A  right  of  way  over  land  in  one 
person  is  not  adverse  to,  but  is  consistent  with,  the  pos- 
session of  the  land  itself  in  another  person  {g).  The 
term  "  adverse  possession,"  though  of  a  known  signi- 
fication, is  not  used  in  pleading,  and  very  rarely, — I 
think  only  once  or  twice  very  recently, — in  the  language 
of  the  statutes  (A).  It  is  a  relative  phrase  and  means 
such  possession  as  is  inconsistent  with  another's  right, 
but  may  consist  in  various  things,  and  without  setting 
forth  by  whpm,  or  how,  and  in  what  manner  adverse, 
an  averment  of  such  a  possession  is  very  vague  (i). 

Adverse  possession,  in  the   sense  in  which  it  was 
formerly  used,  is  no  longer  necessary  to  constitute  a 


(d)  Doe  d.  Smith  y.  Pike,  8 
B.  &  Ad.  788. 

(e)  See   Dillon  v.  Parker,  1 
Swanst.  859,  on  appeal,  Jac.  505. 

(/)  Longf.  &  Town.  Ir.Rep.  180. 
Xg)  1  Jones's  Ir.  Rep.  127. 


(A)  8  &  4  Wfll.  4,  c.  27,  88.  15, 
80,  81,33;  6  &  7  Vict  c.  64,  8.  4. 

(i)  Per  Lord  Brougham,  C, 
Hardmnn  y.  Mlamei,  2  Myl.  & 
K.  789. 
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-title  in  the  possessor.  Mere  possession  may  be,  and  is, 
sufficient  under  many  circumstances  to  give  a  tide  ad- 
versely ;  and  although  perhaps  now  no  better  expression 
than  adverse  possession  can  be  used,  yet  possession  is 
not  adverse  in  the  sense  in  which  that  phrase  was  used 
before  the  recent  Statutes  of  Limitation  passed  (j).  The 
3  &  4  Will.  4,  c.  27,  has  put  an  end  to  all  questions  and 
discussions  whether  possession  be  adverse  or  not  (A). 

It  is  extremely  important  to  see  that  a  possession  To  be  held  oc- 
once  taken  shall  be  held  according  to  the  right  under  ^aracter^at* 
which  it  was  taken,  and  shall  not  be  changed  into  a  pos-  the  commence- 
session  according  to  another  right,  except  in  those  cases 
where  the  law  clearly  acknowledges  the  right  of  re- 
mitter (/).     If  possession  be  originally  lawful  the  pos- 
sessor cannot   change   the   groimd  of  and   treat  the 
possession  as  unlawfiil  (tw).     Thus  a  person,  claiming 
an  estate  for  life  imder  a  will  and  entering  on  the  lands, 
cannot  afterwards  say  that  the  possession  was  unlawful, 
so  as  to  give  his  heir  a  right  against  the  remainder- 
man (n).    So  possession  which  can  be  referred  to  a  title, 
which  may  be  either  rightful  or  wrongful,  shall  be  re- 
ferred to  the  rightful  one  (o). 

The  term  land,  being  nomen  generalissimuniy  every-  Possession  of 
thing  subjacent,  whilst  united  in  title  to  the  land,  is  1^^^^^^!^^^^ 
included  in  it(j?).      JPrimd  facie   the   possession   of  jacent; 
the  land  includes  the  possession  of  the   things   sub- 
jacent, but  the    title    to   them    may   be    in  another 
person.      Thus,  the  possession  of  mines  under  copy- 
hold land  is  in  the  tenant,  but  the  title  to  them  may 
be  in  the  lord  (y),  and  so  as  to  the  mines  under  such 


(J)  2  De  Gex,  M.  &  G.  476.  East,  248;  Doe  d.  Smith  v.  Pike, 

{&)  11  Ad.  &  E.  1015.  3  Ad.  &  E.  738. 

(/)  Per  Lord  Redesdale,  2  Sch.  (/?)  Co.  Litt.  4  a ;  Touch.  90  ; 

&  Lef.  109.  Bomhotlianh  v.  Wilsoriy  8  H.  L. 

(ill)  1  Sch.  &  Lef.  427.  C.  348. 

(»)  See  Anstee  v.  Nelmt,  1  Ex.,  {q)  T&mnley  v.  Gibson,  2  T.  R. 

N.  S.  225.  701 ;    Bourne  v.  Taylor,  supra  ; 

(o)  2  Ball  &  B.  272  ;  Doe  d.  B(^me  t.  Brenton,  8  B.  &  C.  766; 

Milner  y.  Brightwn,  10  East,  Leivi4  v.  Branthnaite,  2  B.  & 

j6i^3;  Thoma*  v.  Thorn att,  2  Kay  Ad.  437. 
&  J.  79;   Keene  v.  Beanhnj  8 
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copyhold  land  as  is  commonly  designated  as  customary 
freehold  (r);  or  the  possession  may  be  in  a  lessee, 
and  the  title  to  them  in  the  lessor  (s) ;  or  the  possession 
may  be  in  owner  of  the  land^  and  the  title  to  them  in 
another  under  his  licence  to  take  them  {t) ;  or  both  the 
possession  of,  and  the  title  to,  the  mines  may  be  abso- 
lutely severed  from  the  possession  of,  and  the  title  to, 
the  land,  as  in  a  grant  of  the  mines  by  the  owner  of  the 
land  to  another  person,  or  on  a  conveyance  from  such 
owner  of  the  land  with  an  exception  of  the  mines  (i). 
So  the  mines  under  lands  allotted  on  an  inclosure  may 
belong  to,  and  be  in  the  possession  of,  the  lord  of  a 
manor,  and  only  the  surface  of  the  land  the  property 
and  in  the  possession  of  the  allottee  (x). 
—of  part  of  As  acts  of  ownership  in  any  part  of  a  continuous 

when  oTthT'    waste  or  common  are  evidence  of  ownership  as  to  all 
whole.  parts  of  it  (y ),  so,  in  the  case  of  mines,  in  favour  of 

right,  or  in  support  of  the  agreement  of  parties,  that 
possession  of  part  of  them  is  possession  of  the  whole  is 
matter  of  legal  presumption  (^r).  For  in  the  case  of  a 
grant  of  the  minerals  in  a  large  district,  it  is  not  in  the 
nature  of  things  that  the  parties  should  be  prepared  to 
prove  possession  taken  as  to  every  part :  minerab  once 
taken  can  never  be  taken  again;  they  are  gone  for 
ever ;  and  therefore  to  require  proof  of  actual  enjoy- 
ment of  every  part  would  be  in  effect  altogether  pre- 
cluding the  setting  up  of  a  title  by  enjoyment  (a). 
That  presumption,  however,  where  it  would  be  against 
or  subversive  of  right  or  the  agreement  of  parties,  is 

(r)  Duke  of  Portland  v.  Bill,  197;  McDonnell  v.  M^Mnty,  10 

12  Jnr.,  N.  S.  286;  L.  R.,  2  Eq.  Ir.  L.  R.  514  ;  Smith  y.  Lloyd,  9 

Ca.  766,  S.  a  Ex.  662;   Wilkinson  v.  Prand,  11 

(t)  Sannders*  easCy  6  Co.  12.  M.&  W.  33;  Xipy#<fY.-Pa»W^,8ap. 

See  also  Keyse  v.  Powell,  2  E.  &  (a-)  Mlcklethwait  v.   Winter, 

B.  145.  6  Ex.  644. 

{t)  Doe  d.  Hanley  r.  Wood,  2  (  y)  See  1  Scott's  N.  R.  694. 

B.  &  Aid.  724;  Mmkett  r.  Hill,  (z)  McDonnell    v.    M'Kiwty, 

6  Bing.,  N.  C.  694;   Roberts  V.  supra. 

Davey,  4  B.  &  Ad.  66.  (a)  Taylor  r.  Parry,  1  Scott, 

(tt)  Touch.   77,  78;    Earl   of  N.R.589;  Doed.Earllhlmoutk 

Cardigan  y.  Armitage,  2  B.  &  C.  y.  Alderton,  1  M.  &  W.  Sia 
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nerer  made  (A).  In  the  case  of  Kyle  v.  O^  Connor  {c) 
a  lease  for  lives  renewable  for  ever  of  certain  quarries 
within  a  manor  was  granted  in  1683.  In  1744  a  part 
of  the  manor  and  also  the  right  of  quarrying  on  such 
part  were  sold  and  conveyed  in  fee  by  persons  entitled 
to  the  manor,  but  without  any  reservation  of  or  any  re- 
ference to  the  lease.  The  lease  was  renewed  from  time 
to  time  by  the  lessees  and  those  claiming  under  them. 
In  1864  the  persons  entitled  under  the  lease  and  re- 
newals presented  a  petition  to  the  Court  of  Chancery 
for  a  renewal  of  the  lease  by  the  persons  then  entitied 
under  the  conveyance  of  1744  and  other  persons,  al- 
leging the  exercise  of  the  right  of  quarrying  over  the 
manor  imdisturbed  from  1683  up  to  1862,  but  adduced 
no  direct  evidence  that  the  quarries  had  been  opened 
and  worked  at  the  time  of  the  conveyance  of  1744.  No 
evidence  was  adduced  showing  the  respondents  to  claim 
the  right  to  the  exclusion  of  all  other  persons,  but  tiie 
respondents  appeared  to  have  acquiesced  in  the  working 
of  the  quarries  by  the  petitioners.  The  exercise  of  the 
right  unquestionably  and  indisputably,  as  long  as  living 
memory  extended,  and  a  title  justifying  such  exercise, 
without  any  evidence  to  displace  the  only  tide  which 
could  legalize  the  enjoyment,  were  found,  and  hence  the 
court  concluded  that  there  was  that  user  of  the  right  in 
1744  which  would  give  notice  of  the  instrument  under 
which  the  tide  of  the  petitioner  was  derived,  and  decreed 
a  renewal ;  but,  as  regarded  the  land  and  quarries  in- 
cluded in  die  conveyance  of  1744,  except  the  quarries 
open  in  certain  lands,  refiised  the  renewal,  against  die 
persons  claiming  under  that  conveyance. 

Actual  possession  by  enjoyment  of  the  profits  is,  in  Effect  of  pos- 
itself,  a  bar,  and  a  transfer  of  the  property,  without  ^^^^^^  ^  *®*' 
corroboration  by  intermediate  conveyances  {d) ;  for  the 
law  inclines  rather  to  long  possession  without  showing 

(5)  See    2   B.    &    Aid.    737;  (c)  16  Ir.  Ch.  R.  46. 

McDonnell  y.  M'Kinty,  sapra.  {d)  IJo.  &  La  T.  308. 
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any  deed  than  to  an  ancient  deed  without  possession  {e), 
and  whatever  may  be  the  nature  of  the  possession,  the 
only  question  now  is  whether  the  period  of  limitation 
prescribed  has  elapsed  since  the  right  accrued  (/).  The 
3  &  4  Will.  4,  c.  27,  was  intended  to  quiet  possession, 
by  removing  all  doubts  or  difficulties  with  respect  to 
the  protection  arising  from  length  of  time  in  cases  of 
long  and  uninterrupted  possession  (^).  In  Poole  v. 
Griffith  (A),  the  court  said,  that  as  cap.  27  bars  not 
only  the  remedy  but  also  the  right,  the  claimant  must 
show,  within  that  time,  not  only  a  right,  such  as  may 
exist  on  paper  or  parchment,  but  a  title  to  the  posses- 
sion unbarred  by  the  statute  (i) ;  and  that  when  such  a 
title  is  shown,  the  defendant,  to  displace  it,  must,  on  his 
part,  show  a  title  sufficient  for  that  purpose,  and  cannot 
rest  on  simple  possession.  An  adverse  possession  for 
twenty  years  would  sustain  such  a  title,  but  must  be 
proved.  But  in  the  same  case,  on  error  (A),  Pigotj  C.  B., 
said  he  saw  nothing  in  the  2nd  and  3rd  sections  of  the 
statute,  or  in  the  authorities  by  which  they  have  been 
expounded,  to  abridge  the  protection  given  to  possession, 
or  to  shift  from  a  plaintiff  the  burden  of  proving  a  pos^ 
sessory  title  unbarred  by  the  Statute  of  Limitations  ; 
or,  in  other  words,  to  enable  him  to  recover  upon  the 
weakness  of  the  title  of  his  adversary  instead  of  Upon 
the  strength  of  his  own.  But  to  establish  a  defence 
under  the  statute  it  is  not  sufficient  to  show  that  the 
plaintiff  having  title  is  out  of  possession,  but  that  some 
other  person  has  been  in  possession  for  the  required 
period  of  twenty  years  (/). 

(/)  2  Inst.  118.  (i)  Nepean  v.  Doe  d.  Knight, 

(/)  2  M.  &  W.  911;  11  Ad.  &  2  M.  &  W.  894. 

E.  1015  ;  1  Longf.  &  Town.  Ir.  (A)  ISlr.C.  L.R.  288. 

Rep.  131.  (0  McDonnell  y.  M*Kinfy,  10 

iff)   Per    Lord    Plnnket,    C,  Ir.  L.  R.  514;  Smith  v.  Lh^d,  9 

Browne   y.  BUhop  of   Cktrk,   1  Ex.  562;    Poole  y.  Griffith,  on 

Dro.  &  Wal.  700, 716.  error,  supra. 

(A)  16  It.  C.  L.  R.  239. 
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CHAPTER  III. 

THE  NATURE  OP  POSSESSION  AS  REGARDS  THINGS  IN- 
CORPOREAL, OR  OF  POSSESSION  QUASI,  OR  ANALOGOUS 
TO  POSSESSION  PROPER. 

In  considering  possession  in  relation  to  things  incor-  Jv^ponet- 
corporeal,  or  qu(B  tangi  non  possunt,  nee  videri  (a),  must  ^gM^td^vL 
be  kept  distinctly  in  view,  and  more  so  perhaps,  if  pos-  *o  things  in- 
sible,  than  when  considering  it  in  relation  to  things 
corporeal,  the  distinction  noticed  in  the  last  chapter 
between  the  right  of  possession,  jus  possessionis,  and 
the  right   to   possess,  jus  possidendi ;    and  this  jus 
possessionisy  or  the  rights  springing  from,  or  pertaining 
to  possession,  requires,  in  its  relation  and  application  to 
things  incorporeal,  to  be  clearly  conceived. 

Things  corporeal  only,  says  Pothier(i),  are  sua-  ^^tioii  posaes- 
ceptible  of  possession.  Possideri  possunt  qu<B  sunt  cor^  * 
poralia.  Things  incorporeal,  that  is,  qu(B  in  jure  con-- 
sistunty  are  susceptible,  not  indeed  of  possession  truly 
and  properly  so  called,  for  they  do  not  feJl  under  the 
cc^nizance  of  the  senses,  tanpi  non  possunt,  nee  videri^ 
but  of  only  quasi  possession:  jura  non  possidentur, 
sed  quasi  possidentur  ;  and  this  possession  consists  in 
only  the  enjoyment  of  the  rights  by  the  person  entided 
to  them,  and  that  enjoyment  stands  in  the  place  of  pos- 
session (c),  and  is  termed  ^t^a^z  possession.  And  as  true 
possession  consists  in  the  exercise  of  property,  so  this 
quasi  possession  consists  in  the  exercise  of  a  jus  in  re, 

(fl)  Co.  Litt  9  a.  (o)  1   lb.   part  v.  chap.  i.  s. 

{h)  (Euvres,  torn.  4,  p.  535.  316. 

L.  G 
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and  such  exercise  stands  in  the  same  relation  to  the 
actual  yu5  in  re,  as  true  possession  does  to  property  (c/). 
Incorporeal  Incorporeal  rights  have  been  divided  into  two  classes, 

intoa^mUve  P^^**^^®  ^^  aflSrmative  and  negative.  The  enjoyment  or 
and  negative,  quasi  possession  of  the  former  class  consists  in  a  distinct 
independent  act,  and,  in  relation  to  these,  the  Jum  quasi 
possessio  is  acquired  by  the  act  which  constitutes  the 
right  being  exercised  in  fact  as  a  right,  and  is  not 
founded  on  every  act  of  user,  but  only  on  an  user  as  of 
riffkt,  or  an  user  grounded  on  juridical  conditions  and  on 
a  kind  of  necessity,  as  distinguished  from  the  accidental 
user  in  fiict  (e).  In  the  other  class  of  incorporeal  rights, 
those  of  a  negative  character,  whoever  possesses  them 
may  require  the  owner  of  property  to  abstain  from  some 
act  that,  as  owner,  he  would  be  justified  in  exercising, 
and  the  juris  quasi  possessio  of  these  may  be  acquired 
either  by  the  adverse  user  of  them  or  by  legal  title,  that 
is,  by  resistance  to  the  attempt  to  obstruct  the  user  or 
by  any  juridical  proceeding,  which,  in  its  form,  is 
capable  of  transferring  the  right  of  easement,  whether 
in  the  given  case  it  be  actually  transferred  or  not  (/). 
Things  incor-  Savigny,  in  his  Treatise  on  the  Law  of  Possession,  in 
to bederi *^^'  relation  to  things  incorporeal  designates  them  by  the 
nated  ease-  term  easement, — ^using  that  term,  however,  in  a  wider 
tndes.  °^  ^^'^'  s^^se  than  that  in  which  it  is  used  in  our  law,— and 
divides  them  into  personal  easements  and  real  easements 
or  easements  appurtenant ;  and  of  the  former  class  he 
observes  that  they  have  this  peculiarity,  that  the  enjoy- 
ment of  them  is  bound  up  with  the  natural  possession  of 
the  subject  itself,  as  in  cases  of  usus  and  usufructus  ; 
and  of  the  latter  class  he  observes  that  they  form  special 
exceptions  to  the  general  rule  respecting  property  be- 
longing to  another ;  for  either  the  party  who  possesses 
the  right  of  easement  may  himself  do  something,  which 

(<r)   Sav.  B.  i.  8.  12,  p.  181;  601. 

B.  ii.  8.  25,  p.  213,  by  Ferrv;  {e)  Say.  Poss.  B.  v.  as.  47,  4S. 

Bract.  Lib.  2,  c.  17.  s.  2  ;  8  Rep.  (/)  Sav.  Poss.  B.t.s.  48. 
41  b;    Co.  Litt.   15  b  ;    Oo.  Car. 
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otherwise  would  be  forbidden  him,  servitus  quce  in  pa» 
tiendo  consUtity  or  the  owner  must  refrain  from  doing 
something  which  otherwise  would  be  lawful  to  him,  ser^ 
Vitus  qucs  in  non  fadendo  consistit  The  first  kind  of 
easements  are  called  positive  or  affirmatiye,  the  second 
negative  or  prohibitory  rights.  With  positive  easements, 
that  which  may  be  done  by  virtue  of  the  easement  may 
be  an  independent  act  in  itself,  and  only  indirectly 
relate  to  the  land  of  another,  such  as  jus  itineris  ;  or  it 
may  be  inseparably  connected  with  the  land  of  another, 
such  as  jus  tigni  immittendi  (y). 

In  the  Roman  law  all  these  easements  are  designated 
servitudes.  Jus  quo  res  alterius  rei  velpersotKB  servit  (A), 
or  those  rights  which,  as  detached  portions  of  property, 
jura  or  jura  in  r«,  are  opposed  to  property  itself,  as  the 
^totality  of  real  rights  (i).  It  is  said,  however,  that  the 
term  servitude  is  used  to  express  both  the  right  and  the 
obligation ;  that  the  term  easement  generally  expresses 
the  right  only,  and  that  an  easement  differs  &om  an 
obligation,  inasmuch  as  it  gives  a  right  over  the  land  of 
another,  while  an  obligation  gives  a  right  only  against 
the  owner  (A).  In  reality,  however,  the  term  easement, 
equally  with  the  term  servitude,  expresses  both  the 
right  and  the  obligation,  for  the  easement,  as  regards 
the  dominant  tenement,  is  a  right,  and,  as  regards  the 
servient  tenement,  is  an  obligation,  and  therefore  does 
not  differ  from,  but  includes  an  obligation,  though  that 
is  the  more  general  term. 

In  these  cases,  as  with  possession  proper,  the  acqui-  (fuoH  posses- 
sition  and  continuance  of  the  right  depend  upon  a  cor-  qu£id.^^  *^ 
poreal  relation  jointiy  with  animus.     The  second  of 
these  conditions  is  to  be  defined,  in  compliance  with  the 
rule,  exacdy  in  the  same  way,  as  to  all  these  rights,  as 
with  possession  itself.     Thus  no  juris  quasi  possessio 

Of)  Sar.  on   Poss.   B.  v.    as.  (i)  Sav.  Poas.  B.  i.  s.  9. 

47,  48.  (A)  Gale  on  Easements,  2,  Bid 

(A)D.8.s.  1.  ed. 

G  2 
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can  be  acquired  without  animus  possidendi,  and  the 
right  of  possession  never  arises  upon  a  mere  animus 
possidendi  (7). 

AdTantagesol  The  right  of  possession^ ^u^  possessionisy  also  consists 
in^  besides  other  advantages^  the  protection  given  to  the 
mere  exercise  of  property  against  certain  forms  of  dis- 
turbance. These  forms  of  disturbance  and  that  pro- 
tection may  be  conceived  in  a  similar  manner  in  relation 
to  those  rights  also  which^  as  individual  elements  of 
property,  have  been  severed  from  the  property  itself, 
jura  in  re,  or  things  incorporeal  (m). 

Sabjects  of  The  subjects  to  which  the  principles  of  this  chapter 

chiefly  have  reference  are  those  rights  which,  as  de- 
tached portions  of  property,  jura  or  jura  in  r«,  are 
opposed  to  property  itself  as  the  totality  of  real  rights(7i), 
or  things  incorporeal,  such  as  those  which  are  the  sub-» 
jects  of  the  acts  of  the  British  legislature,  the  2  &  3 
Will.  4,  cc.  71  and  100,  as  distinguished  from  the  sub- 
jects of  the  act  of  the  same  legislature,  the  3  &  4  Will.  4, 
c.  27.  The  chapters  71  and  100  of  2  &  3  Will.  4,  do 
not,  however,  embrace  advowsons.  These  are  one  of 
subjects  of  the  3  &  4  Will.  4,  c.  27,  and  to  be  noticed 
hereafter. 

(/)  Say.  Fobs.  B.  y.  s.  46.  sapra,  p.  71. 

(TO)  Say.  Foes.  B.  y.   s.  46  ;  (»)  Say.  Foss.  B.  i.  g.  9. 


here. 
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CHAPTER  IV. 

POSSESSION  PROPEB  AND  QUASI  POSSESSION  AND  THE 
EFFECT  THEREOF^  AS  BETWEEN  THE  CROWN,  OR  THE 
DUKE  OF  CORNWALL,  AND  A  SUBJECT. 

Possession,  as  a  condition  of  fact,  in  relation  to  Difference  of 
things  corporeal  as  between  the  Crown  and  a  subject,  j^^J^i^crown 
is  governed  by  principles  differing  from  those  applic-  and  object, 
able  to  possession  as  between  subject  and  subject.  The  and  sabject. 
difference — until  in  the  time  of  James  the  First  the 
legislature  to  some  extent  placed  the  Crown,  as  will  be 
presently  seen,  in  the  same  position  as  regards  its 
property  as  the  subject — was  chiefly  at  common  law. 
For  as  in  the  Boman  law  (a),  the  domains  of  the  State 
were  not  at  one  time  liable  to  prescription,  so  by  the 
common  law  of  England  the  rule  was,  and  in  some 
cases  still  is,  nullum  tempus  occurrit  regi{i).  Al« 
though  however  the  Crown,  with  a  few  exceptions, 
is  now  subject  to  legislative  provisions  protecting  the 
possession  by,  and  giving  tide  to,  the  subject  after  cer- 
tain periods;  yet,  inasmuch,  as  in  the  excepted  cases 
the  principles  of  the  common  law  in  relation  to  the 
property  of  the  Crown  are  still  applicable,  and  as 
the  position  of  tiie  Crown  and  the  subject,  as  respects 
the  possession  of  the  lands  of  the  former  by  the  latter, 
varies  with  the  duration  of  that  possession,  as  it  is  less 
than  twenty  years,  and  as  it  is  for  that  period  and  up- 
wards, these  principles  and  their  general  bearing  and 
operation  in  connexion  with  the  subject  of  this  Chapter 
will  be  here  considered. 

(a)  C.  7,88,2.  118a,  294b,  844b5  8  Pri.  78-, 

{h)  Flowd.  2i3,  261,  264,  821,      ante.  Book  I.  Chap.  IL  Sect.  I. 
659;  Co.  Utt.  41b,  67  b,  90  b, 
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Possession  of  The  possession  of  the  Crown  is  of  two  sorts — ^in  law 
law  ^"iS"^^  *^^  ^  ^^^ »  ^  ^"^^  merely  by  force  of  law,  without 
deed.  oflSce  or  any  other  matter  of  record ;  in  deed,  by  actual 

taking  by  an  officer,  though  without  office  found  (c). 
Where  the  possession  is  in  law  merely,  an  inquisition 
or  office  is^  necessary  to  enable  the  Crown,  either  by 
entry  or  by  action,  according  to  the  nature  of  the  case, 
to  acquire  the  possession  in  deed;  and  until  office  foimd 
the  title  of  the  Crown  is  not  of  record,  and  without 
being  of  record  the  Crown  cannot  transfer,  or  by  mere 
grant  convert  into  a  possession  in  deed,  such  possession 
in  law  (d).  Such  offices  are  of  two  kinds — one  of  en- 
titling, the  other  of  instruction  (e).  The  nature  of  these 
offices,  and  in  what  cases  they  are  and  are  not  necessary, 
would  inyolve  an  examination  of  this  abstruse  subject 
too  extensiye  for  this  work.  The  learning  on  this  sub- 
ject will  be  found  in  Staundforde(y*),  and  the  Reports 
of  Lord  Coke  and  of  Plowden  (y ),  and  the  entbe  sub- 
ject will  be  found  fuUy  and  ably  treated  elsewhere  (A). 
Ilow  seisin  in-  Wherever  the  king  is  said  generally  to  be  seised,  it 
^w  aff^d  ^^^  ^  intended  a  s^in  jure  corona  (t ).  But  whether 
by  entry.  he  be  Or  be  not  so  seised,  as  his  prerogative  requires 

matter  of  record  to  bring  land  to  his  hands,  so  it  requires 
matter  of  record  to  remove  or  take  it  out  of  him  (A) ;  and 
at  common  law  he  could  never  be  put  out  of  possession 
by  the  wrongM  entry  of  a  subject  (/);  and  against  the 
king  there  is  no  tenant  at  sufferance,  but  he  that  so 
enters  or  holdeth  over  is  an  intruder  upon  the  king(m); 

ie)  Stanndl  Pnarog.  Beg.  54  b,  i85, 486, 488, 489. 

c  18.  ih)  See   Cbitty's  PrerogatiTes 

(d)  18  Hen.  6,  c.  6;  Staandf.  of  the  Crown. 

Praerog.  Reg.  64 a;  Deed.  Hayne  <t)  7  Mod.  78 ;  Cro.  Jac  248 ; 

and  Reg,  t.  Redfern,  12  East,  96;  Skinner,  603 ;  4  a.  &  F.  548. 

Doe  d.  WaU  y.  MorrUy  2  Bing.  (*)  Plowd.  213,  229, 484,  488  ; 

N.  C.  189;  2  Scott,  276,  S.  C.  4  B.  &  C.  591;  1  Turn.  &  R.  216. 

(c)  Page's  casCy  5  Bep.  51b.  (/)  Plowd.  646,  669;  Co.  latt. 

(/)  Praerog.  Beg.  41  b,  67  b,  227  b  ;  2  Bing.  N.  C. 

(g)  Pagers  ease;  ReyneVs  ease,  196;  1  Jo.  &  La  T.  77. 

9  Bep.  96  a;  Willwny.  Berkley,  (m)  2  Leon.  206;    Co.    Litt. 

Plowd.  223 ;   ib.  213,  263,  264,  57  b ;  IJo.  &  La  T.  77. 
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for,  although  the  intruder  acquires  or  has  the  posses- 
ion in  fiwst,  yet,  until  the  reign  of  Jac.  I.,  he  had 
none  of  the  rights  as  if  the  land  belonged  to  a  sub- 
ject (n).  Hence  the  difficulty  in  interpreting  the  terms 
^^ actual  seisin"  in  the  Irish  Nullum  Tempus  Act(o). 
But  as  an  intruder  against  the  Crown  is  not  merely  a 
person  who  comes  in  without  any  legal  sanction  from 
the  Crown,  but  one  who  comes  in,  if  not  against  the 
will,  at  least  against  the  knowledge  of  the  Crown,  a 
person  in  the  actual  possession  of  the  land  of  the  Crown 
and  by  the  permission  of  the  Crown  is  not  an  intruder(/i). 
And  in  the  case  of  lands  to  which  the  Crown  has  title^ 
bat  cannot  enter  upon  until  office  found,  as  where  the 
owner  of  them  dies  without  an  heirig),  or  where  lands 
are  taken  by  an  alien,  that  is,  where  the  possession  is 
in  law  merely,  there  can  be  no  intrusion  upon  the  pos- 
session of  such  lands  as  against  the  Crown,  nor  any 
grant  of  them  by  it(r),  without  office  found,  which, 
coupled  with  entry  or  action,  gives  the  possession  in 
fiMrt(*),  although,  when  foimd,  intrusion  may  be  by  re- 
lation (f).  In  some  cases,  the  actual  possession  is  vested 
in  the  Crown  by  statute  without  office,  as  on  forfeiture 
for  treason  (u). 

Although,  however,  the  king  can  never  be  put  out  Meaning  of 
of  possession  by  the  wrongful  entry  of  a  subject,  yet  it  beingd^a- 
may  be  doubtfiil  whether  this  general  expression  did,  at  sessed. 
any  time,  intend  more  than  that  the  remedies  given  by 
the  law  to  the  king  for  such  a  wrong  were  remedies 
which  supposed  him  to  be  still  remaining  in  possession; 
such  as  an  information  of  intrusion,  which  is  in  the 
nature  of  an  action  of  trespass  quare  clausum  f regit; 


(«)  Plowd.  646.  is)  Plowd.  229. 

{o)  48  Geo.  3,  c.  47.    See  TuU         (t)  lb.  263,  264,  488, 489.    See 

hiU  y.  Bogert,  IJo.  &  La  T.  36.  also  Payne's  ease,  2  Leon.  205. 

O?)  4  B.  &  C.  590.  (w)  33  Hen.  8,  c.  20  j  Dy.  145, 

{q)  Doe  y.  Msd/em,  12  East,  6;  Plowd.  486;  1  Co.  42  a;  5  lb. 

96.  52  a;  Hob.  231,  234;  Shield  r. 

(r)  Note  (d),  supra,  p.  86.  Jiatcliffe,  lb.  334;  12  East,  114. 
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Position  at 
common  law 
of  a  possessor 
against  the 
Crown. 


Since  21  Jac. 
I.e.  U(E.); 
15Car.  l,c.  1 
(I). 


or  the  riglit  to  charge  the  trespassers  in  account  as  his 
bailiffi^  for  the  profits  of  the  premises  of  which  the  pos- 
session was  so  wrongfully  taken  (or). 

At  common  law,  as  against  the  Crown,  the  pos- 
sessor cannot  rely  on  his  mere  possession  (y),  but  must 
proTC  his  title  (z);  and  where  the  possession  of  the 
subject  is  for  a  period  short  of  twenty  years  this  rule, 
so  far  as  regards  the  fact  of  naked  possession  inde- 
pendent of  title,  is  still  in  fiill  force. 

But  where  the  possession  of  the  land  of  the  Crown 
by  a  subject  has  continued  for  twenty  years  and  up- 
wards without  disturbance  on  the  part  of  the  Crown, 
the  rule  of  the  common  law,  requiring  the  possessor  to 
prove  his  title,  has  been  modified  by  the  legislature,  so 
as  that  when  the  Crown  has  been  out  of  possession  for, 
or  has  not  taken  the  profits  of  any  ^^  lands,  tenements 
or  hereditaments"  within,  twenty  years  before  any  infor- 
mation of  intrusion  brought  to  recover  the  same,  the 
defendant  may  plead  the  general  issue,  shall  not  be 
pressed  to  plead  specially,  and  shall  retain  the  posses- 
sion he  has  when  the  information  is  exhibited  until  the 
title  be  tried,  found  or  adjudged  for  the  Crown;  and 
where  an  information  of  intrusion  may  fitly  be  brought, 
no  8CU  fa.  shall  be  brought  whereimto  the  subject  shall 
be  enforced  to  plead  specially  (a). 

Since  the  Statutes  of  Limitation  in  relation  to  the 
possessions  of  the  Crown  (&),  it  seems  impossible  to 
contend,  that  there  may  not  be  an  adverse  possession  to 
the  Crown  in  point  of  fact,  whatever  may  be  its  con- 
struction in  point  of  law.  These  statutes,  indeed,  and 
more  particularly  the  former  two,  contain  a  legislative 


(a?)  2Bing.N.C.197. 

(y)  4  Inst.  166. 

(z)  Com.  Dig.  Pneiog.  D.  74; 
Dyer,  238  b. 

(a)  21  Jac.  1,  c.  14  (K);  16 
Car  1,  c.  1  (I.);  AU.-Oen,  v.  St. 
Anbyn,  Wightw.  236.    See  also 


Att.-Gen,  v.  Hallett,  1  Ex.  211 ; 
Doe  cL  Watt  v.  Morru,  2  Bing. 
N.  C.  89;  2  Scott,  276,  8.  a 

(*)  21  Jac.  1,  c.  14;  15  Car.  1, 
c.  1  (I.);  9  Geo.  3,  c  16  (E.);  48 
Geo.  3,  c.  47(1.). 
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recognition,  that  there  may  be  an  adverse  possession 
in  fiwt  against  the  Crown,  however  in  point  of  law, 
with  respect  to  the  nature  of  the  remedy,  the  posses- 
sion may  still  be  considered  in  the  king(c). 

The  possessor  of  lands  of  the  Crown  is  relieved  by  How  those 
these  statutes  from  proving  and  pleading  specially,  in  the^^^^r*^ 
an  information  of  intrusion  by  the  Crown  to  recover 
them,  his  title  to  such  lands.  He  may  plead  the  general 
issue,  and  the  mere  averment  by  the  Crown  in  the  infor- 
mation, without  any  evidence,  of  having  been  in  pos- 
session within  twenty  years  last  past,  is  insufficient  to 
compel  the  defendant  to  plead  specially  (rf).  But  he 
must  maintain  his  possession  and  show  it  to  be  legal. 
He  cannot  deny  the  title  of  the  Crown,  and  if  he  plead 
specially  he  must  show  title  in  himself  (e).  The  ques- 
tion whether  the  Crown  has  or  has  not  been  in  posses- 
sion within  twenty  years  last  past  is  to  be  tried  by  a 
jury  (/). 

The  defendant  ha^dng  pleaded  the  general  issue  must 
show  at  the  trial  that  the  Crown  was  not  in  possession 
within  twenty  years,  otherwise  judgment  will  pass 
against  him.  That  is  the  only  way  of  trying  the  im- 
portant fact  of  fedch  a  possession  by  the  Crown.  A 
demurrer  to  such  a  plea  is  not  admissible.  The  Court 
of  Exchequer  in  Ireland  thought  the  proper  course  on 
the  part  of  the  Crown  to  be  to  apply  to  the  court 
to  set  aside  the  plea,  groimded  on  an  affidavit  of  pos- 
session {g). 

The  title  of  the  Crown  may  be  tried  in  the  informa-  Title  of  the 

tion  of  intrusion,  and  need  not  be  first  found  by  inquest  ^^^  in^  *° 

of  office  (A).     And  if  the  Crown  show  itself  in  posses^  mfonnation  of 

intrusion. 

(tf)  2  Bing.  N.  C.  197.  supra;     Att.-Gen.    v.   D^Aroy, 

.    (rf)  Att.'Gen.    y.    Mite7teU,      supra. 
Hares,  Ir.Bep.  551.  (A)   Att.-Gen.  y.   Parsons,  2 

i'e)  1  Ex.  219.  Mee.  &  W.  23.     This  case  was 

(/)  Per  O'Grady,  C.  B.,  Att.-  decided  ex  parte,  and,  as  to  the 
Oen.  T.  lyArcy,  Hayes,  Ir.  Rep.  real  question  involved,  under  a 
88;  Joy,  C.  B.,  Att.-Gen.  v.  Mit-  mistnke  occasioned  by  an  in- 
ehell,  tb.  551.  applicable  quotation  of  a  case  in 

(£)   Att.  -  Oen.    y.    MitcMl,      Savile.    8  Mee.  &  W.  191. 
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sion  within  twenty  years,  it  is  entitled  to  a  verdict ;  for 
title  can  never  be  discussed  under  the  plea  of  the 
general  issue  (a). 
Position  of  the  Since  this  alteration  of  the  common  law,  a  possession 
these  statutes.  ^^  ^^  ^  *^^  Crown  for  twenty  years  without  disturb- 
ance places  the  Crown  in  the  situation  of  a  subject; 
and  though  the  Crown  proves  intrusion,  the  possessor  ia 
entitled  to  hold  the  possession  until  the  Crown  proves 
title  also  (6). 

On  an  intrusion  upon  the  Crown  the  actual  posses- 
sion is  acquired  by  the  intruder  (c),  and,  after  twenty 
years,  continues  in  him  "  until  the  title  has  been  tried, 
found  or  adjudged  for  the  king"  (d),  but  in  point  of 
law  the  possession,  with  respect  to  the  nature  of  the 
remedy,  is  still  considered  to  be  in  the  Crown  {e);  and 
a  grantee  from  the  Crown  after  the  intrusion  is  in  no 
better  or  more  &vourable  position  than  the  Crown  itself, 
and  must  recover  such  possession  by  a  similar  remedy 
through  and  in  the  name  of  the  Crown,  and  cannot 
recover  by  ejectment  in  his  own  name  (/). 
Pemcdies  of         The  possession  acquired  by  intrusion  upon  the  lands 
^\ns™^ng-  ^^  *^®  Crown  has  been  said  to  be  insufficient  to  enable 
doers.  the  possessor  to  maintain,  even  against  a  mere  wrong- 

Ejectment  doer,  an  action  of  ejectment  ($r).  This  proposition, 
however,  would  seem  to  admit  of  qualification*  If  the 
possession  has  continued  without  disturbance  for  twenty 
years,  he  may  retain,  as  just  shown,  the  possession,  even 
against  the  Crown,  until  the  title  be  tried,  foimd  or 
adjudged  for  the  Crown ;  and  theref(»re  such  possession 
would  seem  to  be  sufficient  for  the  possessor  to  maintain, 
against  a  mere  wrongdoer,  such  an  action. 

(a)  AU.-Oen.  v.  ITariiy  Hayes,  {e)  Doe  d.  WaU  r.  MorrUt,  2 

It.  Bep.  556.  Bins.  N.  C.  189;  2  Scott,   276, 

(»)  See  Att,'Gen.  t.  JParsens^  S.  a 

supra.  CO  Ih. 

(e)  Plowd.  646.  (^)    See   Harper  v.  diaries 

Cd)  21  Jac.  1,  c.  14  (E.);  15  woHh,  4  B.  &  C.  674. 
Car.  1,  c.  1  (I.). 
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But  an  intruder  upon  the  Crown  who  has  not  been 
in  possession  without  disturbance  for  twenty  years,  or 
who  has  not  acquired,  under  the  9  Geo.  3,  c.  16,  any 
title  against  the  Crown,  and  in  whose  &your  no  pre- 
sumption of  a  grant  from  the  Crown  can  be  made, 
haying  lost  the  possession,  which  has  been  acquired  by 
another  person,  also  an  intruder,  cannot  recover  by  ejects 
ment  the  property  from  such  other  person  (A),  or  make 
a  lease  whereupon  the  lessee  may  maintain  ejectione 
Jirm(B{i\  And  the  heir  or  the  devisee  of  the  former 
intruder,  never  having  had  the  possession  after  the  death 
of  his  ancestor  or  testator,  cannot  avail  himself  of  the 
possession  of  such  ancestor  or  testator,  and  has  no  title 
to  the  land  as  against,  and  cannot  recover  it  by  eject- 
ment from,  such  other  person  (A). 

It  was  formerly  doubted  whether  an  intruder  on  the  Trespiua. 
possession  of  the  Crown  can  maintain  trespass,  even 
against  a  mere  wrongdoer  (/).  It  has,  however,  since 
been  held  that  a  person  having  the  actual  possession  of 
Crown  land,  with  the  permission  of,  but  without  any 
legal  title  against  the  Crown,  and  therefore  removable 
by  the  Crown  without  notice,  may  maintain  trespass 
against  a  mere  wrongdoer  (m\  and  a  licence  by  such  a 
possessor  of  such  land  to  a  third  person  to  take  the 
profits  of  such  land  does  not  divest  such  possession  and 
vest  it  in  such  third  person,  but  it  is  only  a  privilege  in 
him  and  a  pernancy  of  the  profits  by  the  possessor  (n). 

Another  effect  of  naked  possession  of  land  belonging  What  posses- 
to  the  Crown  by  a  subject  for  twenty  years  without  dis-  ^^f^^i^i 
turbance  on  the  part  of  the  Crown,  is  now,  that,  as  in  on, 
cases  of  naked  possession  between  subject  and  subject, 

(A)    Qoodtitle   d.    Parler   v.  (;)   See  Flowd,  646,  and  the 

Baldwin,  11  East,  488.  cases  cited  in  Harper  r.  Charles 

(t)    Harper  v.   CKarUnftrmrthy  worth,  snpra. 

4  B.  &  C.  574.  (m)  Harper  v.  CharUsworth^ 

(A )  GvodtUle  d,Parker  y,Baldr  snpra. 

win,  snpra;  Harper  v.  Charles-'  (n)  Harper  v.  CharleiWifrth^ 

worth,  snpra.  snpra. 
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the  onus  probandi,  or  burden  of  proving  titles  Is  thrown 
upon    the    Crown  (o),    and,    consequentlj,    upon    its 
grantee  (p). 
—and  does  The  possession,  however,  although  for  twenty  years 

^>e"titl**°^  and  upwards  without  disturbance,  is  still  insufficient  to 
against,  the  give  to  the  possessor,  as  against  the  Crown,  any  title  to 
the  property,  distinct  from  the  possession  (j),  but,  to 
give  such  title  to  property  in  England,  must  be  con- 
tinued for  such  further  period  as,  together  with  the 
past  possession,  will  make  a  period  of  sixty  years  of  such 
possession,  or  during  which  the  possessor  has  been  in 
receipt  of  the  profits  of  the  property  next  before  any 
proceeding  by  the  Crown  to  recover  it,  without  the 
Crown  having  been  answered  the  profits  of  the  pro- 
perty (r).  The  property  until  the  passing  of  the  statute 
last  cited  was  also  recoverable  by  the  Crown  when  the 
profits  had  been  duly  in  charge  according  to  the  9  Geo.  3, 

c.  16  (*),  or  had  stood  insuper  of  record  within  the 
same  period,  but  could  not  so  stand  unless  they  were 
before  duly  in  charge  {t\ 

Lord  Ellenborough,  C.  J.,  said  (te)  the  9  Geo.  3  does 
not  give  a  title  ;  ....  it  only  takes  away  the  right  of 
suit  of  the  Crown,  or  those  claiming  from  the  Crown, 
against  such  as  have  held  an  adverse  possession  against 
it  for  sixty  years.  His  lordship  meant,  of  course,  a 
title  in  less  than  that  period.  For  the  Act  is,  in  this 
respect,  in  the  same  or  similar  terms  to  21  Jac.  1,  c.  2, 
and  of  this  latter  act  Lord  Coke  says  (v)  the  first  part 
of  the  act  is  negative,  and  exclusive  of  the  right  and 

(o)  See  AU.'Qen,  v.  Parsons,  AU.-Qen.,  1  Dow,  816;  TutMU 

2  Mee.  &  W.  23.  y.  lUfgers,  iJo.  &  La  T.  86. 

{p)  Doe  d.    WaU  y.  Morris,  («)   See    AU.-Oen.    y.    Lord 

anpra.  Eardley,  8  Pri.  89.     Doubted  by 

(^)  9  Geo.  8,  c  16;  Goodtitle  Sir  E.  Sagden,  C,  1  Jones  &  La 

d.  Parker  v.  Baldwin,  11  East,  T.  82. 
488.  (t)  8  Inst.  189;  8  Pri.  74, 76. 

(r)  lb. ;  24  &  25  Vict.  c.  62,  {u)  Goodtitle    d.    Parker   y. 

8.  1  ;  Att.'Gen.  y.  Lord  Hotham,      Baldwin,  11  East,  488. 
Tom.   &  R.  210;    Parmeter  v.  {y)  8  Inst.  190. 
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title  of  the  king,  and  the  second  part  is  afBrmative,  and 
establishes  the  state  of  the  subject  (x). 

In  relation  to  lands  in  Ireland^  where  the  possession  As  to  lands  in 
of  them  belonging  to  the  Crown  by  a  subject  gives  a 
title,  as  distinguished  &om  the  mere  possession,  the  law 
differs  firom  that  applicable  to  lands  in  England.  To 
exclude  the  title  of  the  Crown  to  lands  in  Ireland  the 
possessor  of  them  must  have  been  in  the  possession,  or 
in  the  receipt  of  the  profits,  of  them  for  sixty  years  next 
before  any  proceeding  by  the  Crown  to  recover  the 
lands,  without  the  Crown  during  that  period  having 
been  answered  the  profits  thereof,  or  without  the  profits 
have  been  duly  in  charge  according  to  the  48  Geo.  3, 
c  47,  that  is,  where  the  Crown  is  entitled  to  and  in  the 
possession  of  the  issues  and  profits  (y ),  which  differ  firom 
the  subjects  of  sect.  5  of  that  statute  (z).  After  that 
period  the  possessor  acquires,  and  the  Crown  loses,  all 
title  to  the  property  so  held  (a). 

Lands  in  Ireland  were  granted  by  King  Charles  the  Tathill  v. 
Second  to  A.  in  tail  male^  reserving  a  rent  equal  in  ^^'' 
amount  to  the  quit  rent  which  would  have  been  payable 
for  them  if  granted  in  fee.  The  rent  reserved  was  put 
in  charge  in  the  rentals  of  the  Crown  as  a  quit  rent,  and 
so  continued  until  1844.  In  1776  the  estate  tail  deter- 
mined, and  fix)m  thence  to  1844  the  persons  claiming 
under  the  grantee  continued  in  possession  of  the  lands, 
claiming  them  in  fee  simple  and  paying  the  reserved 
rent  as  a  quit  rent.  The  grantee,  shortly  after  the 
grant,  conveyed  to  a  purchaser  in  fee,  but  expressly 
saving  the  king's  reversion.  The  estate  was  ever  after- 
wards conveyed  by  fine  and  otherwise  as  a  fee  simple. 
When  the  estate  tail  determined,  the  seisin  was  vested 
in  the  Crown,  and  it  had  the  right  to  ^*  the  possession 

im)  See  also  Ikithill  y.  JRogers,  (a)  3  Inst  189;  Att.-Qen,  v. 

1  Jo.  &  La  T.  86.  Lord  Hoiham,  Tom.  &  R.  210; 

(  y )  iJo.  &  La  T.  68.  Tuthill  v.  Eogers,  IJo.  &  La  T. 

it)  lb.  67.  36. 
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and  the  seisin ;"  and  it  was  held  that  the  payment  of 
the  reserved  rent  was  not  an  answering  to  the  Crown  of 
the  rents  of  the  lands  by  force  of  any  right,  title  or  in- 
terest to  or  in  the  lands ;  that  the  entry  of  the  reserved 
rent  in  the  rentals  of  the  Crown,  though  naming  the 
lands  out  of  which  the  rent  issued,  was  not  a  putting  in 
charge  of  the  lands  themselves,  and  that  the  Crown, 
although  not  in  the  ^^  actual  seisin"  within  the  meaning 
of  the  48  Geo.  3,  c.  47,  was  barred  of  the  title  to  the 
land ;  and  all  these  questions  were  determined  in  pro- 
ceedings between  subject  and  subject  only,  and  in  which 
the  Crown  was  no  party,  and  took  no  part  (i). 
Statutes  as  to        The  statutes  (c)  pay  no  regard  to  the  mode  in  which 
reffa^h^tlve  ^'^  possession  of  the  subject  has  been  acquired  or  com- 
poMession  ao-    menced.     It  may  have  been  by  tortious  intrusion,  with- 
^^  out  colour  of  title ;  or  it  may  have  lawftilly  commenced 

by  virtue  of  title  from  the  Crown,  and  have  been  tm- 
lawfiilly  continued  after  the  determination  of  that  title, 
as  in  the  case  of  Tuthill  v.  Rogers  just  stated. 
Fositioii  of  a         A  grantee  of  the  Crown  stands  in  the  same  position 
g-antee  of  the    ^^^^  }jj^g  ^j^^  same  right  against  the  possessor  as  the 
Crown  itself;  and,  in  some  cases  at  least,  although  not 
in  general  (d),  is  entitled  to  the  benefit  of  the  preroga- 
tive maxim,  nullum  tempus  occurrit  regi  {e), 
Presumptioo         Ajfter  the  statute  21  Jac.  1,  c.  2,  and  before  that  of 
of  grants  from  9  Qeo.  3,  c.  16,  grants  from  the  Crown  were  (/),  and 

the  Crown,  .  -..    ,i  /.ii  i  i/\ 

smce  and  mdependent  of  the  latter  statute  have  been  (^), 
presumed  in  &vour  and  support  of  long  and  peaceable 
possession.  So  also,  after  tlie  lapse  of  more  than  sixty 
years  without  the  payment  of  rents,  the  subject  of  the 

(fi)  TiUhUl  V.  Bogen,  sapra.  103,  n. 

{o)  9  Geo.  3,  c.  16  j  48  Geo.  3,  (jg)  The   Mayor  of  Kxngston- 

c.  47.  upan-Hull  v.  Horner y  Oowp.  102; 

{S)  Poph.  26.  Moe  d.  Johnsot^  t.  Ireland^  11 

(<?)  SeeZtf^  V.  JViirrt*,  Cro.  El.  East,   280;    Gihian  v.   Clark,  1 

331 ;  Run.  Eject.  59;  Doe  d.  Watt  Jac.  &  W.  159;  TroUer  y. Harris, 

V.  ^<)rri*,  supra;  Doe  v.  Boberts,  2  You.  &  Jer.  286;  Doe  A.  Demne 

13  Mee.  &  W.  620.  v.   Wilson,  10  Moore,  P.  a  C. 

(/)  PowellY.  Milbanke, Cowp.  602. 
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7th  fiect  of  the  latter  statute,  the  extmguishment  of  sach 
rents  has  been  presumed  (A).  In  Read  v.  Brockman  (t), 
Ashurst,  J.,  said,  '^  I  believe  it  has  been  held,  on  a 
question  respecting  a  right  of  advowson,  that  after  a 
long  series  of  presentations  even  a  grant  from  the 
Crown  may  be  presumed;  and  that  is  the  strongest 
instance  of  a  presumption,  because  all  the  grants  from 
the  Crown  are  matters  of  record.  And  this  may  have 
come  before  the  Court  on  the  pleadings,  because  in 
quare  impedit  there  is  no  general  issue.  The  question 
must  be  brought  before  the  Court  in  some  mode  al- 
lowed ;  and  if  the  party  cannot  plead  a  grant  from  the 
Crown  without  a  proferty  and  the  grant  is  lost,  his  title 
would  be  also  lost;  therefore  ex  necessitate  he  must 
plead  it  as  a  non-existing  grant,  and  that  it  is  lost  by 
time.**  In  Doe  d.  Devine  t.  Wilson  (7),  the  court  said 
from  the  long  possession  of  the  lands  in  that  case  in 
New  South  Wales  for  thirty  years,  the  jury  would  hare 
been  justified  in  presuming,  not  a  substitutional,  but  a 
supplementary  and  confirmatory,  grant  by  the  Crown, 
and  that  it  was  competent  to  the  Crown  to  make  such 
a  confirmatory  grant.  But  in  all  these  cases  of  presumed 
grants,  the  grants  could  have  been  legally  made  by  the 
Crown,  and  then  a  court  will  direct  a  jury  to  presume 
in  frkTOur  of  possession  any  such  grant  (A),  and  in  all  the 
cases  here  cited  the  question  was,  not  between  the  Crown 
and  a  subject,  but  between  subject  and  subject  only, 
and  then  the  presumption  seems  to  have  been  properly 
made  in  support  of  such  a  possession.  But  it  does  not 
follow  that,  in  a  case  between  the  Crown  and  a  subject, 
the  presumption  would  have  been  made,  or  at  least  so 
readily  made,  as  in  cases  between  subject  and  subject. 
In  Parmeter  v.  Att.-Gen.  (0,  lands  were  claimed  under  Sjf^^^C^^ 

(A)  Simpson  y.  Gutterldge,  1  {%)  .See  Goodtitle  d.  Parker  y.  > 

Mad.  609.    See  also  TutMU  y.  £aldnnn,  11  East,  488  ;  Doe  d. 

Maoerg,  aopia.  Devine  y.  Wilson,  supra. 

(i)  ST.R.  161.  il)  1  Dow,  316. 

{j)  10  Moore,  P.  C.  C.  602. 
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against  its  own 
grant 


Grant  not  pre- 
snmed  where 
alienation  re- 
strained. 


Length  of  time 
to  raise  pre- 
sumption of 
grant  against 
the  Crown. 


Prerogatives 
of  the  Crown 
extend  to  the 
dnchies  of 
XiaDcaster  and 
ComwalL 


a  grant  from  the  Crown,  but  the  only  mode  of  making 
a  title  to  them  as  against  the  Crown  appearing  to  be 
by  showing  a  sufiBicient  possession,  which  was  not  shown, 
and  the  Crown,  notwithstanding  such  grant,  having 
remained  in  possession  of  them  for  upwards  of  150  years 
after  the  grant,  that  possession  was  held  to  create  a 
presumption  in  favour  of  the  title  of  the  Crown  against 
even  such  grant,  and  against  the  appellant,  whose  pos- 
session had  been  for  only  nineteen  or  twenty  years. 

Where,  however,  the  possession  is  for  a  period  less 
than  sixty  years  (m),  and  a  fortiori  where  in  addition  to 
the  shorter  period  the  Crown  is  restrained  from  alien- 
ating the  property  in  question  (w),  the  presumption  of  a 
grant  by  the  Crown  cannot  be  made.  The  9  Greo.  3, 
c.  16,  has  not  the  effect  of  repealing  the  statute  im- 
posing upon  the  Crown  restraints  against  alienation  (o). 

It  is  said,  however,  that  in  order  to  raise  the  pre- 
sumption of  a  grant  against  the  Crown  a  longer  .time  is 
required  than  against  a  private  individual  (77).  But  the 
authorities  cited  in  support  of  this  proposition  were  all 
cases  between  subject  and  subject  only,  involving  indeed 
the  question  of  presuming  a  grant  by  or  from  the  Crown 
in  support  of  possession,  but  not  against  the  Crown  in 
an  issue  between  the  Crown  and  a  subject,  and  none  of 
them  involving  the  question  as  to  the  greater  or  less 
degree  of  time  requisite  in  the  one  case  than  in  the 
other.  The  cases  of  Trotter  v.  Harris  (y)  and  Doe  d. 
Devine  v.  Wilson  (r)  also  are  the  other  way. 

The  Crown  has  the  same  prerogative  in  relation  to 
the  possessions  of  the  duchy  of  Lancaster  as  in  relation 
to  those y^re  coronce  (s\  and  therefore  is  not  by  usurpa- 
tion put  out  of  possession  of  an  advowson  held  in  right 

(m)  See  Goodtitle  d.  Parlter  Baldwin^  snprs. 
T.  BaUmny  11  East,  488  ;  Mill  {p)  Best  on  £t.  b.  381. 

y.  The  QmmimoMrs  of  the  Nero         {q)  2  Yon.  &  Jer.  285. 

Jbreit,  18  C.  B.  60.  .   (r)  10  Moore,  P.  C.  C.  502. 

(n^  lb.;  see  also  Dae  d.  Devine         {»)  Reg,  t.  Arehhiahop  of  York 

y.  mUon,  snpra.  and  another,  Cro.  £1.  240. 

(<>)  See  Goodtitle  d.  Parker  r. 
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of  the  duchy  {t).     So  also  in  relation  to  the  possessions 

of  the  duchy  of  Cornwall  when  there  is  no  Duke  of 

Cornwall  (m). 

In  relation   to  things  incorporeal^  howerer,  some.  Some  thiols 

by  the  enjo3rment  or  quasi  possession  thereof,  may  be  p"^^^  by°"* 

acquired  at  common  law  even  against  the  Crown,  and  the  maxim 

J.       'xT  •       j.i_  •  IT  ^  '^  nullum  tern- 

are  not  within   the  maxmi   nullum  tempus   occurrit  p^^ 

regi  (r).  At  the  common  law,  if  any  had  usurped  upon 
the  king,  and  the  presentee  had  been  admitted,  insti- 
tuted and  inducted  (for  without  induction  the  church 
had  not  been  full  against  the  king),  the  king  might  have 
removed  him  by  quare  impedit^  and  been  restored  to  his 
presentation :  for  therein  he  hath  a  prerogative,  quod 
nullum  tempus  occurrit  regi  ;  but  he  could  not  present, 
for  the  plenartie  barred  him  of  that ;  neither  could  he 
remove  him  any  way  but  by  action,  to  the  end  the 
church  might  be  the  more  quiet  in  the  meantime  (ar). 
In  other  instances  also  the  Crown  loses  its  right  either 
because  before  it  is  exercised  the  subject  of  it  fiiils,  or 
because  the  right  is  not  exercised  in  due  time  (y),  or 
cannot  exercise  the  right  until  it  has  been  first  recovered, 
as  in  the  case  of  presentation  to  a  church  already  fiill 
against  the  Crown  (z).  For  the  maxim  just  quoted 
applies  only  when  the  king  has  an  estate  or  interest 
certain  and  permanent  and  not  when  his  interest  is  spe- 
cially limited,  when  and  how  he  shall  take  it,  and  not 
otherwise ;  for  there  time  is  the  substance  of  his  title, 
and  tempus  occurrit  regi  {a).  Some  writers,  indeed, 
have  said  that  no  claim  by  prescription  can  be  made 
against  the  Crown  (&).     But  it  is  submitted  that  the 

(<)  Eeg.T.Areh^Uhopo/Yorky  858. 

^r.,  infra.  {a)  7  Co.  28  a;  Staundf.  Prae- 

(u)  See  Att.-O&n. t.  St,  Aubyn,  rog.  Keg.  c.  8. 

Wigbtw.  167.  {h)  See  Best  on  £y.  as.  870, 

(v)  Co.    Litt    114  b;     Flowd.  383.    Since  this  was  written  the 

322;  Stanndf.  Prasrog.  Beg.  c  8.  4tb  edition  of  this  work  has  ap- 

{x)  Co.  Litt.  344  b.  peared,  and  contains  a  reference 

(y)  Stanndl  Praerog.  Beg.  32b;  to  the  authorities  on  both  sides  of 


BatturvUU^i  eate^  7  Co.  28  a.  the  question. 

(2)  Co.    Litt.    344  b;    2  Inst. 

L.  II 
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authorities  cited  in  support  of  this  proposition  do  not 

support  it.     Comyn  indeed  in  his  Digest,  in  showing 

what  things  may  be  claimed  by  prescription,  includes 

such  as  can  be  derived  from  the  Crown  only,  and  Lord 

Coke  distinctly  states  that  such  things  may  be  acquired 

by  prescription  (c);  and  against  this  authority  that  of 

KoUe  (d)  cannot  be  sustained.    The  enjoyment  or  quasi 

possession,  as  against  the  Crown  by  any  person,  of 

rights  of  common  or  other  profits  or  benefits,  ways  or 

other  easements,  watercourses,  and  the  use  of  water, 

upon,  over  or  from  any  land  or  water  of  the  sovereign 

or  parcel  of  the  duchy  of  Lancaster  (c),  and  also  of 

prescriptions  and  claims  of  or  for  any  modus  decimandi, 

or  of  or  to  any  exception  from  a  discharge  of  tithes  by 

composition  real  or  otherwise  as  against  the  Crown  (/), 

is  secured  to  the  subject  after  the  expiration  of  certain 

times. 

Defendant  in         Although  in  an  information  of  intrusion  the  defen- 

natoTof  tees-^  dant,  when  his  possession  of  lands  has  been  for  less  than 

pass  for  an  in-  twenty  years,  must  maintain,  and  show  it  to  be  les8l(g\ 
Jury  to  an  in-  .     -^       . '  .        .       '  ^  .     ^^l 

corporeal  right  yet  m  an  information  m  the  nature  of  an  action  oi 

tithf  tottieland  ^^espass  on  the  case  for  an  injury  to  the  incorporeal 

used.  right   of  forest  by   interfering  with   the    game,    the 

defendant  is  not  bound  to  plead  title  to  the  land  which 

he  uses  in    such  a  way  as  to  be  injurious  to  the 

game  (A). 

Liberties  and         Liberties  or  franchises  also  are  expressly  excepted 

franchises.        f^^^  ^he  9  Geo.  3,  c.  16  (E.),  and  the  48  Geo.  3,  c.  47 

(I.).    Therefore,  although  as  to  this  species  of  Crown 

property  proof  of  their  existence,  user  and  enjoyment 

may  be  sufficient  to  enable  one  subject  having  the  bare 

quasi  possession  of  them  to  maintain  against  a  mere 

wrongdoer  an  action  of  trespass  (i),  yet  as  between  the 

(c)  Co.Litt.  114  b.  (h)  AU.'Oen,  v.   ffallett,   V 

{d)  2  Ab.  264,  Prescription  C.  Exch.  211. 

(e)  2  &  3  Will.  4,  c.  71.  (i)  Trotter  t.  HarrU,  2  Tou. 

(/  )  2  &  8  Will.  4,  c.  100.  &  Jer.  286. 

(jff)  Snpra. 
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Crown  and  a  subject  they  are  still  within  the  common 
law  and  the  maxim  nullum  tempus  occurrit  regi. 

In  relation  to  the  possession  of  property  of  the  Duke  The  Dakc  of 
of  Cornwall  no  express  legislative  provision  similar  to  S^^Tpo^es!.^' 
that  in  relation  to  the  possession  of,  as  distinguished  from  sions. 
the  title  to,  the  property  of  the  sovereign,  exists  (J),  But 
the  possession  of  property,  parcel  of  the  possessions  of  the 
duchy  of  Cornwally  is  conceived  to  be  within  the  21 
Jac.  1,  c.  14,  as  between  the  Duke  of  Cornwall  and  an- 
other subject,  in  like  manner  as  in  a  case  between  the 
Crown  and  a  subject  (A).  A  title,  as  distinguished  from 
mere  possession,  may  with  some  exceptions,  be  acquired 
against  the  Duke  by  another  subject  in  the  same  manner 
as  in  the  possessions  of  the  Crown  against  the  Crown 
itself  (Z);  and  it  is  conceived  that  as  until  these  statutes 
in  relation  to  the  property  of  the  Duke,  parcel  of  the 
duchy,  that  property  was  in  the  same  position  as  the 
property  of  the  Crown,  and  as  those  statutes  contain 
exceptions  of  certain  property  belonging  to  the  duchy, 
the  Duke,  in  relation  to  the  property  so  excepted,  as  in 
the  case  of  the  Crown,  is  still  entitled  to  the  benefit  of 
the  maxim  nullum  tempus  occurrit  reffi(m). 

The  enjoyment  or  quasi  possession  of  the  incorporeal  Incorporeal 
rights  secured  to  the  subject  as  against  the  Crown  (n)  is  1^^/  ^*^ 
also  secured  to  the  subject  as  against  the  Duke  of  Corn- 
wall by  the  same  statutes. 


a]: 


21  Jac.  1,  a  U.  c.  62. 

SeeAU,-6hn,Y.8t,Aubyn^         (m)   See     Att.-Qen.    v.    St, 

Wigttw.  167.  Auhyriy  supra. 

(0  See  7  &  8  Vict.  c.  106;  23  (w)  Supra,  pp.  40,  41,  97. 

&  24  Vict  c.  53;  24  &  25  Vict. 
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CHAPTER  V. 

POSSESSION  PEOPEB  AND  QUASI  POSSESSION  AS 
BETWEEN  SUBJECT  AND  SUBJECT. 

How  possession  POSSESSION^  both  proper  and  quasiy  is  regarded  here,  as 
regarded  here.   ^^  j^^  nature,  as  a  mere   condition  of  fact  (a),  inde- 
pendent of  the  title  to,  or  of  the  property  in,  the  thing 
possessed,  and  whether  acquired  wrongfidly  or  acquired 
rightfiilly,  but  continued  wrongfully. 

The  possession  is  presumed  to  be  in  the  owner  of  the 
soil  and  freehold  until  some  evidence  is  given  to  the 
contrary.  If,  therefore,  land  over  which  a  right  of  way 
is  claimed  by  a  lessee  be  not  shown  to  be  comprised  in 
the  demise,  the  presumption  is  that  such  land  was  not 
demised,  that  he  has  an  easement  only,  and  that  the 
possession  of  the  land  is  in  the  lessor  as  such  owner  {b). 
When  a  person  entitled  to,  enters  in  the  assertion  of, 
the  possession,  or,  which  is  exactly  the  same  thing,  any 
other  person  enters  by  command  of  the  person  so  enti- 
tled, the  law  immediately  vests  the  actual  possession  in 
the  person  who  has  so  entered  (c);  and  any  person  who 
insists  on  remaining  on  the  land  of  another  against  his 
will,  and,  therefore,  prima  facie  against  right,  ought  to 
show  all  the  circumstances  which  make  such  possession 
lawful,  and  abridge  the  general  rights  of  property  (rf). 

If  two  persons  be  upon  land,  each  asserting  that  it  is 
his,  and  each  doing  some  act  in  virtue  of  his  alleged 
ownership,  the  person  who  has  the  title  is  in  actual  pos- 
session («),  and  the  other  person  is  a  trespasser.     They 


Making  entry. 


When  two  per- 
sons on  the 
land. 


{a)  Chap.  n.  of  this  Book, 
(d)  Herbert  v.  Thomas,  1  C, 
M.  &  R.  861. 
(c)  See  7  B.  &  C.  402 ;  2  Ex. 


821. 
(d)  8  Ex.  546. 
(tf)  Litt  s.  701;  Plowd.  233. 
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differ  in  no  other  respects.  They  have  not  a  joint  pos- 
session^ nor  a  possession  as  tenants  in  common^  for  a 
man  cannot  be  a  tenant  in  common  by  wrong  (/);  but 
one  is  in  possession^  and  the  other  is  a  trespasser^  and 
which  of  the  two  really  is  in  possession  is  determined 
by  the  &ct  of  the  possession  following  the  title ;  that  is^ 
by  the  law,  which  makes  it  follow  the  title  (^). 

Where  a  lessee  is  in  the  actual  possession  under  his  By  leaaee. 
lease,  his  possession  will  be  presumed  to  continue  until 
the  determination  of  his  interest,  not  doing  any  act  to 
the  contrary.  But  after  his  interest  has  ceased  he  will 
not  be  presumed  to  have  continued  his  possession  unless 
an  intention  to  the  contrary  be  clearly  shown,  because 
by  such  continuance  he  would  be  a  wrongdoer  (A). 

The  possession  of  the  lands  of  the  chiurch  by  eccle-  By  ecclcsias- 
siastical  persons  is  in  such  persons  in  right  of  their  ^  persoii*- 
respective  churches  or  other  ecclesiastical  preferment, 
and  they  are  said  to  be  seised  in  fee  in  that  right  (i). 
But  whether  the  incumbent  of  a  perpetual  curacy,  aug- 
mented by  Queen's  Anne's  Bounty,  be  seised  in  fee 
simple,  or  even  in  right  of  his  church,  has  been  the 
subject  of  considerable  doubt  and  difference  of  opi- 
nion (j). 

Possession  is  evidence  against  a  rector  or  vicar  who  Against  whom 
has  submitted  to  it,  but  is  not,  in  general,  evidence  ®^^®^^®- 
against  his  successor  who  has  not  submitted  to  it  (k).  A 
lease  by  a  perpetual  curate,  not  confirmed  by  the  patron 
of  the  rectory  (/),  or  by  the  bishop  (w),  is  therefore 
void  ;  and  the  acceptance  by  the  successor  of  the  rent 
reserved  by  such  lease  is  no  affirmance  by  him  of  such 

(/)  Plowd.  233  ;  Salk.  423.  88.  643,  644,  646;  Croft  r.  Bowel, 

(ff)  I  Inst.  368  a  ;  2  Ex.  82].  Plowd.  538,  and  n.  in  Stowel  t. 

(A)  Bnmn  v.  Notley,  3  Ex.  Lord  Zouch,  lb.  376;  6  B.  &  C. 

219.  700;  Ba/rker  y.  Eichardton,  4  B. 

(i)  Co.  Litt.  44  a,  66  b;    Litt  &  Aid.  679. 

ai.  643,  644,  646.  (0  J^>oe  d.  Brammall  t.  Col- 

(j)  See  Boe  d.  Michardson  v.  linge,  7  C.  B.  939. 

Tkomas,  9  Ad.  &  E.  666.  (m)   Boe    d.    Bichardson   v. 

(A)  See  Co.  litt.  46  a;    Litt.  Thoma*,  9  Ad.  &  E.  666. 
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lease.     But  the  payment  by  the  lessee  under  such  a 
lease^  and  the  acceptance  by  the  successor  of  the  lessor, 
of  the  rent  reserved  by  the  lease,  is  evidence  against 
such  successor  of  a  demise  by  him  from  year  to  year(»), 
as  well  as  in  the  case  of  a  natural  person  {o). 
PoBsession  of         By  institution  the  church  is  ftdl  against  all  persons 
U^d^whlt^^*  except  the  king(jE?),    and  is  sufficient  to  enable   the 
not.  presentee  to  maintain  the  possessory  action  of  quare 

impedit{q).  But  although  he  who  has  the  right  to  the 
advowson  was,  before  the  7  Anne,  c.  18,  put  out  of 
possession  by  admission  and  institution  upon  an  usurpa- 
tion by  presentation  but  not  by  collation  (r),  and  a 
fortiori,  if  induction  thereon  followed  (5),  yet  induction 
alone  gives  to  the  presentee  the  temporal  and  corporeal 
possession  of  the  church  with  the  rights  thereto  belong- 
ing (f ),  puts  him  into  the  actual  possession  of  a  part  for 
the  whole  without  the  necessity  of  his  actually  going 
upon  the  glebe  itself  (w),  and  enables  him  to  maintain 
both  trespass  (x)  and  ejectment  (y).  In  donatives  the 
appointment  alone  is  induction,  and  therefore  posses- 
sion {z)  ;  but  in  curacies,  the  curate  is  not  in  possession 
until  licensed  (a). 
Against  right-  If  possession  be  acquired  wrongfully  against  the 
title^^^^'^^^*^  "^6^*^  owner,  who  is  under  no  personal  disability  or 
incapacity  recognized  by  law  as  reheving  him,  during 
the  existence  of  such  disability,  from  the  consequences 
of  not  asserting  his  right  (^),  or  if  the  possession  be 
acquired  rightfiilly,  and  the  right  to  it  so  acquired  after- 

(«)  Doe    d.    Pennington    v.  (t)  lb.  628;    ffarscot's  com, 

Ta«i«rtf,12Q.B.,N.S.998;  Doe  Comb.  202;    jDoe  d.    Watson  y. 

d.  BrammaU  t.  Collinge,  snpra.  Fletcher,  8  B.  &  C.  25. 

{0)  Doe  d.  Pennington  v.  Ta-  («)  Per  Abbott,  C.  J.,  Didwer 

niere,  supra.  v.  Bulwery  2  B.  &  Aid.  470. 

(/?)    4    Co.    70  a;     Co.    Litt.  (ar)  Plowd.628;  2B.&Ald.470. 

3  W  b.  (y)  Doc  d.  Watson  ?.  Fletcher, 

(q)   Plowd.     n28;     Co.    Litt  snpra. 

344  a,  b;  4  Co.  79  a.  (z)  3  Wils.  365. 

(r)  Co.  Litt.  344  b  ;    6   Rep.  (a)  1  T.  R  401. 

49  a,  50  a,  29  b.  (b)  Doe  d.  Pennington  y.  Bar- 

(0  Flowd.  529.  rell,  18  L.  J.,  N.  S.,  Q.  B.  51. 
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wards  determine,  but  the  possession  be  continued  from 
that  determination  for  twenty  years  against  such 
owner  (c),  such  possession  confers  on  the  possessor,  as 
against  such  owner,  a  title  to  the  land;  but  the  law 
merely  negatives  the  title  of  such  owner  as  against  the 
actual  possessor,  and  does  not  aiBrm,  but  leaves  open, 
the  title  of  such  possessor  as  against  all  other  persons. 

But  to  constitute  a  title  against  such  owner  the  pos-  Bat  most  bo 
session  must  be  continuous  for  the  requisite  period,  by  *^^*^^^o^8' 
or  through  the  original  possessor  (rf ),  and  not  merely 
for  a  series  of  distinct  periods  of  time,  but  each  less — 
together  greater — than  such  period,  by  different  persons 
successively  independent  of  each  other,  and  not  claim* 
ing  by  or  through  such  possessor  or  each  other  (e).  So, 
also,  to  constitute  a  title  against  such  possessor  (/). 

But  possession  may  be  acquired  under  circumstances  May  be  so  ac- 
which,  as  between  the  possessor  of,  and  those  persons  ^nf^^  no  title 
who,  subject  to  his  possession,  have  the  property  in,  the  beyond  mere 
land,  will  deprive  the  possession  of  any  efficacy  to  confer  P^^**®*®^^°»  *^» 
on  him,  apart  from  his  possession,  any  title  to  the  land 
iteelf  against  them,  beyond  that  which  gives  him  the 
right  to  the  possession  of  it.    Whenever  a  person  comes 
to  the  possession,  either  by  judgment  of  law,  or  by  his 
own  agreement,  and  holds  that  possession,  he,  and  all 
who  claim  under  him,  must  hold  it  according  to  his 
right  to  the  possession,  and  cannot  quahfy  it  by  any 
other  right  (^). 

There  may  be  a  possession  not  accompanied  by  the  —^y  contract, 
freehold,  such  as  chattel  interests  of  various  kinds  ere-  of  iawf™^^ 
ated  either  by  compact  of  the  parties  or  by  judgment  of 

(e)  Key$e  v.  Powell,  2  Ell.  &  («)  See  Doe  d.  Evant  vrPage, 

B.  132.  6  Q.  B.  767;  Doe  d.  CaHer  v. 

(d)  Ather  and  Vx,  v.  WhiU  Barnard,  13  lb.  945;  IHxony, 

loeke,  L.  R.,  2  Q.  B.  1;  35  L.  J.,  Gayfere,  No.  2,  17  Bear.  433. 

N.  S..  Q.  B.  17;  11  Jur.,  N.  S.  (/)  lb.;    Asher  and    Vx,  v. 

926;  13  T.  R.,  N.  S.  254;  14  W.  WhUUcJie,  supra. 

R.  26,  8.  C,  {g)  2  Sch.  &  Lef .  98. 
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law^  as  in  the  case  of  an  elegit  creditor.  These  tenants 
have  not  the  freehold  in  them^  nor  can  a  warrant  which 
is  to  deal  with  the  right  to  the  lands  be  brought 
against  them ;  they  can  by  no  possibility  lawfidly  meddle 
with  that  right,  they  are  disabled  by  the  imbecility  of 
their  estates.  The  possession  of  the  person  holding 
under  such  title  is  the  possession  of  the  parties  who 
have  the  freehold,  and  he  cannot  be  allowed  to  deal  with 
the  possession  so  as  to  deprive  the  person  entitled  to  the 
freehold  of  his  right.  .  .  .  Therefore,  whoever  gets  such 
possession,  and  whoever  takes  by  assignment  from  him, 
never  can  set  up  such  possession  against  the  person 
having  the  freehold  out  of  which  such  chattel  interest 
was  created  (A). 

Persons  coming  into  possession  therefore  by  contract, 
as  in  case  of  landlord  and  tenant  (z),  must  hold  accord- 
ing to  the  right  acquired  by  such  persons  and  cannot 
qualify  that  right  by  any  other  right;  and  whilst  any 
contract  express  or  implied  subsists  between  the  per- 
sons in  and  the  persons  out  of  possession,  the  posses- 
sion, in  general,  cannot  be  adverse  (A).  When  pos- 
session is  gained  imder  a  contract  by  even  a  person 
having  a  right,  he  can  only  have  the  possession  such  as 
the  person  has  it  from  whom  he  obtains  it,  and  is 
bound  to  accept  it  according  to  that  right;  and  if  that 
other  person  has  but  a  chattel  interest  under  a  disseisor, 
the  person  entering  can  have  no  more  than  a  chattel 
interest;  and  that,  because  according  to  the  expression 
in  the  books,  it  was  his  folly  to  take  possession  in  such 
manner,  instead  of  recovering  it  by  lawM  means  (/); 
and  if  the  person  having  the  mere  right  obtain  posses- 

(h)  2  Sch.  &  Lef.  98;   Cowp.  0.  360;  Beere  v.  Fleming,  11  L. 

689.  T.  R.,  N.  S.  49. 

(i)  Saunders  y.  Lord  Anne*-  (A)  Doe  d.  Colclough  r.  HuUe , 

ley,  2  Sch.  &  Lef.  73;  Att.-Gen,  3  B.  &  C.  767. 
V.  Lord  Hotham,  1  Turn.  &  R.  (Z)  2  Sch.  &  Lef.  108. 

210;  Arohboldv.  Setilly,  9  H.  L. 
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aion  by  contract  or  agreement  with  the  person  in  pos- 
session, he  never  can  be  remitted  to  his  mere  right,  but 
must  hold  the  possession  accordingly  (o). 

The   same  principle  apphes  where  persons  acquire  —or  under  an 
possession  under  a  will(jE?),   even  when  it  is  inope-  ^ei«nden°*of"' 
rative  to  pass  the  property  (y),  or  claiming  less  than  contract. 
the  entire  estate  (r),    or    stating  in   instruments   the 
character  and  title  under  which  they  have  and  have  had 
possession  («);  and  where  the  circumstances  are  such 
that  the  law  does  not  acknowledge  the  right  of  re- 
mitter (t),  and  also  aQ  those  who  claim  under  such  per- 
sons (ti).    So,  any  person  claiming  under  an  instrument 
which   shows  the  claim  to  be  under  another  person, 
makes,  by  such  instrument,  a  direct  acknowledgment  of 
the  title  of  such  other  person  {x). 

The  possession  of  a  tenant  for  years  or  at  will  (y)  when  posses- 
is  tke  possession  of  the  lessor  and  of  his  heir,  even  be-  ^^^  of  tenant 
.  .  .  possession  of 

fore  entry  or  receipt  of  rent(2r);  and  the  seism  or  pos-  landlord,  and 

session,  in  fact  (a),  of  such  lessor  and  heir,  but  only  of  °^*' 
the  fi*eehold,  for  the  actual  possession  is  in  the  tenant  (i). 
But  the  possession  of  a  lessee  for  life  is  not  the  posses- 
sion of  the  heir  of  the  lessor  without  receipt  of  rent  (c). 

The  mere  nonpayment,  or  the  payment  to  a  stranger.  Effect  of  non- 
of  the  rent  reserved  by  a  lease,  either  during  a  part(rf),  p^j^ent  to  a 

io)  2  Sch.  &  Lef.  98.  (u)  lb.  97,  98;    ffawksbee  v. 

(^)  Ash^Y.  Whitlocke,  L.  R.,  Hawkshee,  11  Hare,  230. 

2  Q.  B.  1.  («)  Lewis  t.  Thomas,  8  Hare, 

{a)  Kemoghan  v.  M'Nally,  12  26. 

It.  Eq.  Rep.  39;  Scott  v.  Scott,  4  (y)  Doe  d.  Warren  v.  Feam- 

H.  L.  C.  1065.    In  the  last  case,  side,  1  Wils.  176. 

also  reported  18  Jnr.  755,  23  L.  (2)  llnst.  157;  Gilb.  Ten.  158; 

T.  R.  il,  the  words  "  against  the  Goodtitle  y.  Newman,  8  Wils. 

ienant  for  life,"  4  H.  L.  C.  1083,  616;  1  Jo.  &  La  T.  76;  BusUy 

are  not  in  the  other  reports,  and  t.  JHwon,  8  B.  &  C.  299 ;  Co.  Litt. 

appear  not  to  be  warranted  by  15  a. 

the  context,  and  probably  were  (a)  Co.  Litt  248,  a. 

not   nsed    by  the    distingnishcd  (&)    Plowd.    162;     Co.    Litt 

jndge  to  whom  thej  are  attri-  268  a;   Berry  r.  White,  Bridg. 

bated.  93, 495. 

(r)  Litt  s.  696;  5  Cnrt.  Amer.  (c)  Co.  litt  15  a;  Boe  d.  Bar- 

R«).  224.  nett  v.  Xeen,  7  T.  R.  886. 

(»)  1  Swanst.  859;  Jac.  605.  (d)  Boe  d.  Cook  y.  Banvers,  7 

(0  2  Sch.  &  L.  109.  East,  319. 
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Btranger,  of 
rent,  before 

8  &  4  wm.  4, 

c27. 


Since,  in  cases 
between  land- 
lord and  te- 
nant; 


—tenancy  at 
wiU; 


—from  year  to 
year; 


or  even  during  the  whole  of  the  term  (/),  did  not  be- 
fore the  3  &  4  Will.  4,  c.  27^  as  respects  the  possession 
of  the  demised  premises,  affect  the  relation  between  the 
lessor  and  the  lessee. 

Important  alterations,  however,  as  between  landlord 
and  tenant  have  been  made  by  the  legislature,  and  now, 
in  some  cases,  a  tenant  may  acquire  a  title,  against  his 
landlord,  and  in  one  case  a  third  person  may  acquire  a 
title  to  property  comprised  in  a  lease,  notwithstanding 
the  lease,  and  exclude  wholly  or  partially  during  its 
continuance  the  title  of  the  lessor  to  the  reversion  on 
the  expiration  of  the  lease. 

In  the  case  of  a  tenancy  at  wfll,  the  tenancy,  as  be- 
tween the  parties  to  it,  is  determined  at  the  end  of  one 
year  after  the  commencement,  and  the  right  of  the 
landlord  to  the  possession  accrues,  and  time  commences 
displacing  his  title  &om  that  period,  and  giving  to  the 
tenant  continuing  in  possession  for  twenty  years  after 
such  determination  a  title  against  his  landlord  (^). 

In  the  case  of  a  tenancy  from  year  to  year  or  other 
period  without  any  lease  in  writing,  the  tenancy,  as 
between  the  parties  to  it,  is  determined  at  the  expiration 
of  the  first  of  such  years  or  other  periods,  or  at  the 
last  time  when  any  rent  payable  in  respect  of  such 
tenancy  has  been  received,  which  may  last  happen,  and 
the  right  of  the  landlord  to  the  possession  accrues,  and 
time  commences  displacing  his  title  from  that  period, 
and  giving  to  the  tenant  continuing  in  possession  for 
twenty  years  afl«r  such  determination  a  title  against  his 
landlord  (A). 


(/)  Saunders  t.  Lord  Annes- 
ley,  2  Sch.  &  Lef.  106,  633. 

(^)  See  8  &  4  Will.  4,  c.  27, 
88.  2,  7;  Doe  d.  Thompson  y. 
Thompson,  6  Ad.  &  £.  721 ;  Doe 
d.  Bennett  v.  Turner^  7  Mee.  & 
W.  226 ;  9  lb.  643;  Doe  d.  Stan- 
way  y.  Hock,  4  Man.  &  6.  80; 
Doe  d.  RoMnson  y.  Hinder  2 
Moo.  &  Rob.  441 ;  Doe  d.  Evans 


▼.  Page,  6  Q.  B.  767;  Doe  d. 
Dayman  y.  Moore,  16  L.  J.,  Q, 
B.  824;  Doe  A  Groves  y.  Groves, 
16  lb.,  Q.  B.  297;  Randall  y. 
Stevens,  23  lb.,  Q.  B.  87;  Doe  d. 
Goody  y.  Carter,  18  lb.,  Q.  B. 
805,  Doe  y.  (hx,  11  Q.  B.  128; 
Doe  y.  Dold,  lb.  127;  9  H.  L.  C. 
875.  386. 
(*)  See  3  «c  4  Will  4,  c.  27, 
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In  the  case  of  a  tenancj  under  a  lease  in  writing,  ^imderalcase 
reserving  a  rent  yearly  of  20/.  and  upwards,  the  receipt  ^°  ^^^K- 
of  the  rent  reserved  by  such  lease  by  a  person  wrong- 
fiiUy  claiming  the  demised  property  in  reversion  imme- 
diately expectant  on  the  determination  of  the  lease,  and 
no  payment  in  respect  of  such  rent  afterwards  made  to 
the  person  rightfully  entitled  to  the  property  subject  to 
the  lease,  the  right  of  the  landlord  to  the  property  so 
subject  accrues,  and  time  commences  displacing  his  title 
from  the  period  when  the  rent  reserved  by  the  lease  is 
first  received  by  the  person  so  wrongftiUy  claiming,  and 
not  upon  the  determination  of  the  lease,  and  giving  to 
such  person  continuing  such  receipt  for  twenty  years  a 
title  against  the  person  so  rightftilly  entitled  (i).  In  the 
last  case  attornment  merely,  however,  will  not  operate 
such  a  bar  or  determination  (A). 

As  before  these  alterations,  so  since  in  the  last  case  Effect  of  mere 
the  mere  nonpayment  by  the  lessee  to  the  lessor  of  the  of  ^en^betwecn 
rent  reserved  by  the  lease  does  not  affect  his  title  to  the  j^^  ^^ 
reversion  on  the  determination  of  the  lease  (/),  and  so 
long  as  the  relation  of  landlord  and  tenant  subsists  as  a 
legal  relation,  the  landlord's  right  to  rent  is  not  barred 
by  nonpayment  for  however  long  a  time.  The  right  to 
the  rent  is  an  incident  to  the  reversion.  That  statute 
does  not  apply,  except  indeed  that  by  the  42nd  section 
it  prevents  the  recovery  of  arrears  for  more  than  six 
years;  and  the  6ame  principle  must  govern  the  case  of 
a  demand  in  equity.     The  24th  section  only  bars  equit- 

SB.  2,  8;  Doe  d.  Earl  Spencer  r.  Angell  v.  Angell,  16  L.  J.,  Q.  B. 

Beckett,  4  Q.  B.  601;    Doe  d.  198;    De  Beauvoir  y.  Owen,  5 

Juhet  V.  Sumner,  U  Mee.  &  W.  Ex.  176;  Grant  v.  EllU^  9  Mee. 

39;  Doe  d.  Edney  v.  Benham,  14  &  W.  126—7. 
Q.  B.  342 ;  Doe  d.  Edney  v.  BiU         t*)  9  H.  L.  C.  881. 
let,  lb.  343 ;  Doe  d.  Landnell  v.  (/)  See  Chadmick    y.  Broadr 

Grwcer,  21  L.  J.,  N.  S.,  Q.  B.  66;  mood,  3  Beay.  180 ;  Doe  d.  Dafyy 

Ley  y.  Peter,  3  Ex.  101;  9  H.  L.  y.  Oxenham,  7  Mee.  &  W.  131; 

C.  376,  386.  Doe  d.  Newman  y.  Oodnll,  5  Jur. 

(i)  See  3  &  4  Will.  4,  c.  27,  170 ;  4  Q.  B.,  N.  S.  603,  n. ;  Chant 

a,2,9iN(epeany.  Doe  d. Knight,  y.  Ellu,  9  Mee.  &  W,US',  Be 

2  Mee.  &  W.  894;  Doe  d.  Davy  Turner's  Estate,  11  Ir.  Eq.  Rep. 

y.  Oxenham,  7  lb.  131;  Doe  d.  304;  Arckbold  y,  ScfUly,  Bu^rtL 
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Possession  by 
one  of  two 


—by  rendee ; 


able  rights  so  &r  as  they  would  have  been  barred  if  they 
had  been  legal  rights  (m). 

The  possession  by  one  of  two  lessees  is  possession  by 
both^  and  if  one  of  them  be  in  possession  as  tenant 
from  year  to  year,  the  lease  is  an  enlargement  of  the 
estate  of  such  one  for  the  term  created  by  the  lease,  and 
the  possession  enures  for  the  benefit  of  both,  and  the 
interest  passing  by  the  lease  cannot  be  considered  a 
mere  interesse  termini  {n). 

In  the  case  of  a  contract  for  the  sale  and  purchase  of 
lands,  when  the  vendee  is  let  into  possession,  and  con- 
tinues to  pay  interest  for  several  years  to  the  vendor,  he 
is  not  a  trespasser  till  he  has  refiised  to  quit  after 
demand,  and  until  that  demand  he  is  considered  as 
having  the  possession  with  the  permission  of,  and  there- 
fore not  adversely  to,  the  vendor  {o),  and  the  purchaser 
.cannot  say  that  the  vendor  has  no  title (/?). 

In  those  cases  where  the  contract  merely  provides 
for  payment  of  interest  on  the  purchase-money,  inde- 
pendent of,  and  not  by  way  of  compensation  for,  the 
occupation,  a  mere  tenancy  at  will  is  created  between 
tiie  parties  (y),  not  by  the  agreement,  but  by  the  pos- 
session. If  the  purchaser  be  already  in  possession  as 
tenant  from  year  to  year,  the  intention  of  the  parties, 
whether  a  new  tenancy  at  will  is  created  or  not,  and 
from  what  time,  must  be  collected  from  the  agreement  (  r ). 
Such  tenancy  at  will,  however,  is  not  within  sect.  7 
of  the  3  &  4  Will.  4,  c.  27  («),  and  tiierefore  the  vendor 


(w)  9  H.  L.  C.  375,  886. 

(f»)  Xeyse  y.  Powell,  2  EIL  & 
B.  182. 

(o)  Doe  d.  Mlbum  v.  Edgar, 
2  Bing.  N.  C.  498;  Doe  d.  Stan- 
way  T.  Jlock,  4  Man.  &  G.  30; 
Tbfi  T.  Stephenson,  7  Hare,  1; 
S.  C.  on  appeal,  1  De  6ex,  M.  & 
G.28. 

(j;)  Doe  d.  Milbwm  r.  Edga/r, 
snptA. 

{q)  Right  d.  LervU  r.  Beard, 


13  East,  210;  Doe  d.  Newhy  r. 
Jackson,  1  B.  &  C.  448 ;  Doe  d. 
Ibmes  y.  Chamherlaine,  5  Mee. 
k,  W.  14;  Doe  d.  6hody  y.  Ca/r^ 
ter,  11  Jar.  285;  9  Q.  B.  863;  Doe 
d.  Gray  r.  Stainon,  1  M.  &  W. 
695. 

(r)  Doe  d.  Gray  t.  Stainon, 
supra. 

(s)  Doe  d.  Stawvay  y.  Roek, 
snpra;  6  Jnr.  266. 
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cannot  eject  the  purchaser  without  a  demand  of  posses- 
sion, for  an  ejectment  treats  the  tenant  in  possession  as 
a  wrongdoer  at  the  time  when  the  action  is  brought. 
K  he  be  lawfully  in  possession,  then  it  is  an  answer  to 
the  action,  whatever  may  be  the  date  of  the  demise  laid 
in  the  declaration,  for  an  ejectment  is  altogether  a  ficti- 
tious remedy.  If,  therefore,  there  be  a  tenancy  it  must 
be  determined  before  ejectment  can  be  sustained  (f). 
But  the  contract,  if  it  provide  for  the  payment  of  the 
interest  in  such  a  mode  as,  in  efiect,  to  constitute  a 
letting  at  a  yearly  rent,  as  making  the  interest  pay- 
able half-yearly  («),  constitutes  a  tenancy  fi:om  year  to 
year(t?). 

In  the  case  of  an  agreement  for  a  lease,  and  posses-  —by  intended 
sion  taken  under  such  agreement  by  the  intended  lessee,  a^ement^for 
a  tenancy  at  will  is  created  {x).  lease; 

The  possession  may  be  either  by  a  person  or  persons  —by  a  person 
entitled  to  it  jointly  with  some  other  person  or  persons,  ?^*i'^^"\f"' 
or  by  the  permission  of  a  person  who,  in  a  court  of  law,  with  others; 
as  between  himself  and  the  possessor  or  possessors,  is 
entitled  to  the  possession;  but  such  a  relation  exists 
between  the  possessor  or  possessors,  and  such  other 
person  or  persons,  and  the  person  permitting  it  re- 
spectively, as  in  general  deprives  the  possession  of  the 
effect  it  would  have  upon  the  title  of  the  person  so 
entitled  to  or  permitting  that  possession  if  no  such 
relation  existed.  Thus  the  possession  of  a  younger 
brother  (y)  or  other  relation  of  the  heir,  or  of  one  of 
several  coparceners  (z),  joint  tenants  (a),  or  tenants  in 
common  (i),  against  such  heir,  or  against  the  other  or 
others  of  such  joint  owners,  did  not  alone  at  common 
law  vary  the  nature  of  such  possession,  because  the 

(t)  Doe  d.  yewby  r.  Jackson,  17  Q.  B.  389. 

1  B.  &  C.  448.  (y)  JAtt.  s.  896;  Gilb.  Ten.  28. 

(«)  5  Mee.  &  W.  16.  (z)  1  Inst.  243  b.,  378  b. 

(r)  Saunders    v.    Musgrave,  {a)  1  Salk.  392;  2  lb.  428. 

Bart.,  6  B.  &  C.  524.  {b)  I  Inst.  199  b;  Cro.  El.  641; 

(ap)  Doe  d.  Landsell  v.  Oower,  2  ?alk.  422. 
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possession  of  such  relation^  or  of  such  one  of  those  joint 
owners,  being  that  of  the  heir  or  of  the  other  or  others, 
the  latter  would,  in  contemplation  of  law,  be  deemed  to. 
be  also  in  possession.  But  the  3  &  4  Will.  4,  c.  27, 
has  destroyed  this  common  law  right,  and,  at  least  as 
far  as  relates  to  the  object  of  the  act,  has  the  effect  of 
making  the  possession  of  persons  in  these  relations 
separate  &om  the  time  when  the  relations  were  first 
created  (c).  At  common  law,  however,  the  mere  pos- 
session bj  a  sister  is  not  the  possession  of,  but  adverse 
to  her  brother  (d ).  There  is  also  the  possessio  fratris^ 
enabling  a  sister  to  inherit  the  fee  simple  property  of 
her  brother,  under  the  rule,  possessio  fratris  de  feodo 
simplici  facit  sororem  esse  hcRredem  (e).  The  posses- 
sion within  this  rule  must  be  actual,  and  the  rule  extends 
to  the  issue  of  the  sister  (/ ),  but  does  not  apply  to 
dignities  in  fee  (/) 
by  a  mortgar  The  possession  by  a  mortgagor  is  considered  as  by 
the  permission  of  the  mortgagee  {g\  and  is  not,  at  any 
assignable  period,  unless  a  jury  from  renunciation  by 
the  mortgagor,  or  some  other  circimistances,  are  induced 
to  find  that  the  possession  was  opposed  to,  or  incon- 
sistent with,  the  right  to  it  of  the  mortgagee  (A),  but  is 
the  possession  of  the  mortgagee  (z). 
— by  cestui  que  In  general,  the  possession  by  a  cestui  que  trusty  when 
consistent  with  the  terms  of  the  trust,  is  not  opposed  to 
or  inconsistent  with  the  title  of  the  trustee  (A),  and  when 
consistent  with  the  title  imder  which  it  has  been  ac- 
quired, and  by  whict  it  is  guarded,  is  not  to  be  used  to 

(c)  11  Ad.  &  E.  1016;  Lesise  (^)  ffaU  y.  JDoe  A.  Surtees,  6 
(y Sullivan  y.  M^Sminey^  Loogl  B.  &  Aid.  687;  Doe  d.  Jonei  t. 
and  Town.  Jr.  Rep.  Ill;  Doe  d.  Williams,  5  Ad.  &  E.  291. 
Holt  V.  Horrocks,  1  Car.  &  K.  (A)  Doe  d.  Jones  v.  WiUiams, 
666;  1  Jones  &  La  T.  303.  supra. 

(d)  Doe  d.  Draper  v.  Lawletf,  (i)  Iceman  y.  Newnham,  1  Ves. 
13  Q.  B.  954.  sen.  51;  2  Cox,  123;  2  Mer.  360. 

(e)  Litt  88. 7, 8 ;  Co.  Com.  14  a,  (Jt)  Smith  d.  Dennison  y.  King, 
15  a,  b.  16  East,  283;  8  B.  &  C.  404. 

(/)  Co.  Litt  15  b. 
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subvert  the  title  to  which  it  is  subject,  nor  to  defeat  the 
trusts  which  are  expressly  declared  to  be  a  part  of  this 
tide  {I).  The  legal  interest  is  in  the  trustee :  actions 
must  be  brought  by  him ;  the  cestui  que  trust  has  no 
interest  in  law ;  if  he  enter,  his  possession  is  considered 
the  possession  of  the  trustee,  the  cestui  que  trust  only 
possessing  the  property  in  the  right  of  the  trustee  (m), 
and  under  the  protection  of  the  instrument  by  which 
the  estate  is  conveyed  to  the  trustee  (n).  The  legal 
title  to  the  possession,  if  it  conflict  with  the  equitable, 
must  prevail,  and  in  a  court  of  law  may  be  set  up,  even 
by  the  trustee  against  the  cestui  que  trust  (o) ;  and  the 
possession  of  the  latter  is  neither  a  bar  to,  nor  an  extin- 
guishment of,  the  title  of  the  trustee  so  as  to  let  in  the 
claim  of  the  widow  of  the  cestui  que  trust  to  dower  (p). 
In  Knight  v.  Bowyer  (y).  Turner,  L.  J.,  said,  "As- 
suming that  there  was  no  possession  by  the  trustee  there 
was  the  receipt  of  the  rents  by  a  receiver  clothed  with 
a  trust,  and  the  estate  vested  in  the  trustee  could  not 
be  barred  or  extinguished  whilst  some  of  his  cestuis 
que  trust  were  in  receipt  of  the  whole  produce  of  the 
estate,  and  were  in  such  receipt  under  a  deed  forming 
part  of  the  same  security."  As  long  as  the  relation  of 
trustee  and  cestui  que  trust  exists,  the  possession  of  the 
cestui  que  trust  is  not  only  the  possession  of  the  trus- 
tee (r),  but  gives  to  the  trustee  a  seisin  in  deed  and 
the  actual  possession  on  the  death  of  the  cestui  que 
trust  (*). 

At  law,  a  cestui  que  trust,  when  in  possession  of  the  His  position  at 

law  as  to  his 
traatee: 

(0  9  Ir.  Eq.  Rep.,  N.  S.  137;      sopra;  7  Bing.  699$  4  Hare,  417; 
Price  T.  Blakemore,  6BeaY.  507.       Oarrard  y.  Tuch^  8  C.  B.  231; 

(m)  7  Bing.  699.  Melting  t.   Leak,   16   lb.  652 ; 

(n)  8  C.  B.  262.  Knight  r.  Bonnier,  23  Beav.  609; 

{o)  8  Q.  B.,  N.  S.  449.  S.  C.  on  appeJ,  2  De  G«x  &  J. 

(p\  Garrard  t.  IWJfc,  8  0.  B.      421 ;  Price  y.  Blakemare,  6  Bear. 
281.  607. 

(q^  2  De  Gex  &  J.  440.  («)  4  Hare,  417. 

(r)  I\iv$sett    V.     Carpenter, 
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trust  estate^  either  with  the  consent  or  the  mere  acqui- 
escence of  the  trustee,  is  tenant  at  wiU  (y),  or  quasi 
tenant  at  will  (r)  to  him  ;  and  the  assignee  of  the  cestui 
que  trust  is  in  exactly  the  same  position  to  the  trustee 
as  the  cestui  que  trust  himself  (*). 
—in  equity.  In  equity,  however,  the  right  of  the  cestui  que  trust 

to  the  possession  is  not  merely  recognized,  but,  in 
general,  he  cannot  be  deprived  of  it  by  the  trustee  (t) ; 
and  where  the  nature  or  the  purposes  of  the  trust  do  not 
require  that  the  trustee  should  have  the  actual  posses- 
sion of  the  lands  («),  the  possession  will  be  either  given 
or  restored  to  the  cestui  que  trust,  who  is  exclusively 
interested  (a:),  even  where  a  feme  coverte  and  entitled 
for  her  separate  use  during  her  life  only  (  y).  Where, 
however,  a  cestui  que  trust  is  not  exclusively  interested, 
the  possession  by  him  is  in  the  discretion  of  the  court  (2:), 
and  a  cestui  que  trust  will  not  be  disturbed  in  the 
possession  (a),  unless  he  has,  in  relation  to  the  manage- 
ment of  the  estate,  misconducted  himself  (^).  If  he  be 
in  possession  under  a  trust  permitting  him  to  receive  the 
rents,  his  position  is  different  to  that  under  a  trust  per- 
mitting him  to  continue  the  possession  (c) ;  and  the 
possession  of  one  of  several  cestuis  que  trust  is  the 
possession  of  the  other  or  others  (rf). 

{q)  Freeman Y.BameStlYent.  Att.-Oen.  v.  Lord  6ore^  lb.  150. 

80;  1  Sid.  349,  458.  (y)  Homer  y.   WheelHght,  2 

(r)  Garrard  y.  Tuck,  8  C.  B.  Jur.,  N.  S.  367. 

231;  MelUng  v.  Leak,  16  C.  B.  (z)  BlaJt^i  v.  Bunhury,  1  Ves. 

662.  lun.  194,  614;  Tidd  t.  LUter,  5 

(«)  FauBsett  t.  Carj^enter,   2  Mad.  429;  Jenkins  y.  Mil/ord,  1 

Dow  &  C.  232.  Jac.  &  W.  629. 

(t)  2  Mer.  369.  (a)  Baylies  y.  Baylies,  1  Coll. 

(w)  See  Blake  v.  Bunhv/ry,  1  637;  Denton  y.  Benton,  7  Beay. 

Ves.  jnn.  194,  614;  4B.  C.  C.  21;  388. 

Jenkins  y.  Milford,  1  Jac.  &  W.  {h)  PughY,  Vavyhan,  12 Beay. 

629;  Baylies  y.  Baylies,  1  OIL  617. 

637;  Benton  y.  Benton,  7  Beay.  (e)  1  Jac.  &  W.  633. 

388;   Puyh  y.    Vavyhan,  12  lb.  (d)  Vin.  Ab.  Voc.  Poesesaion 

617;    Homer  y.  mieelwHght,  2  (C)  8;  Xniyht  y.  Bomyer,  2  De 

Jut.,  N.  S.  367.  Gex  &  J.  421. 

(a?)  Brown  y.  How,  Barn.  164; 
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If  the  cestui  que  trust  be  not  in  possession  but  be 
merely  allowed  to  receive  the  rents  of,  or  otherwise  to 
deal  with,  the  trust  property  in  the  possession  of  others 
as  tenants,  he  is  merely  an  agent  or  bailiff  of  the 
trustee  (A) ;  but  no  tenancy  at  will  is  created  between 
such  tenants  and  the  trustee  (t). 

The  entry  (A)  or  the  claim  (/)  of  or  by  the  cestui  que  Effect  of  entry 
trust  is  an  entry  or  claim  of  or  by  the  trustee,  and  cIhuI^u/ 
every  disposition  by  the  cestui  que  trust  of  his  beneficial  truat. 
interest  is,  in  equity,  binding  upon  the  trustee  (m),  and 
even  at  law  any  disposition  made  by  the  cestui  que  trust 
and  adopted  by  the  trustee  is  considered  as  the  disposi- 
tion, and  any  other  act  by  the  cestui  que  trust,  known 
to  and  not  repudiated  by  the  trustee  is  considered  as  the 
act,  of  the  trustee  («). 

Lord  Hardwicke  seems  to  have  thought  (o)  that  a  Whether  he 
disseisin  or  actual  ouster  of  the  trustee  by  the  cestui  que  ^g^^^  ^^ 
trust  may  be  presumed  fi-om  length  of  possession,  or 
under  particular  circumstances,  and  is  reported  to  have 
said  that  a  cestui  que  trust  may  disseise  his  trustee  and 
gain  the  legal  estate.  If,  said  his  lordship,  for  a  long 
period  there  be  no  possession  in  the  trustee,  and  the 
cestui  que  trust  alone  continue  in  possession  and  exercise 
acts  of  ownership,  that  may  be  strong  evidence  to  induce 
a  court  of  law  to  believe  that  he  had  disseised  the 
trustee  (  /?).  The  cestui  que  trust  may  have  a  substan- 
tive independent  possession  (j').  But  although,  said 
Lord  Wynford(r),  there  may  be  cases  where  the  pos- 

(A)  Melling  t.  Leak,  16  C.  B.  Ex  parte  Coytegame^  1  Atk.  191. 
662.  See  also  Jenkint  v.  Mil/ard,  («)  7  Bing.  579. 

1  Jac.  &  W.  629 ;  Doe  d.  JuJtes  (o)  Lord  Portsmovth  v.  Lord 

▼.  SuMfurr,  14  M.  &  W.  39.  Ilffingham,  1  Ves.  432,  435,  436. 

(i)  Melling  t.  Leak,  supra,  (jf)  See  also  Harmood  v.  Og- 

\h)  See  Oree  t.  Rolle,  1  Lord  lander,  6  Ves.  199;  8  lb.  106;  2 

Kaym.  716.  Mer.  360. 

(0  8  C.  B.  236.  ia)  Per  Sir  W.  Grant,  M.  R., 

(m)  Packer  t.  Wyndham,  Pre.  2  Mer.  860. 
Ch.  412;  Gilb.  Eq.  Rep.  98,  A  C;  (r)  2  Dow  &  C.  232. 
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session  of  the  cestui  que  trust  may  be  adverse  as  against 
the  trustee,  they  must  be  strictly  confined  to  those  cases 
where  the  cestui  que  trust  holds  the  trustee  at  defiance 
and  says  to  him  "  You  are  no  trustee  for  me,  and  I 
utterly  deny  your  title  to  be  my  trustee." 
Fossesaion  of  As  regards  the  possession  of  the  trustee,  where  the 
*"^*^  trust  appears  on  the  face  of  the  common  title,  that  pos- 

session is  referable  to  this  title,  by  which  such  posses- 
sion is  guarded ;  and  there  cannot  be  any  conflicting 
claim.  If  he  be  in  possession,  and  do  not  execute  his 
trust,  his  possession  operates  nothing  as  a  bar,  because 
it  is  according  to  his  title,  that  is  to  say,  according  to 
the  manifest  right  of  the  cestui  que  trust,  against  whose 
right  therefore  such  possession  cannot  be  set  up  (*) ;  for 
it  is  consistent  with  and  controlled  by  the  title,  of  which 
the  trust  is  the  essence  (^),  and  cannot  become,  as 
between  the  trustee  and  the  cestui  que  trust,  by  any 
act  of  the  trustee,  inconsistent  with,  or  opposed  to,  the 
title  of  the  cestui  que  trust,  and  if  the  trustee  convey 
to  any  one  not  for  value  the  same  result  follows («). 

As  long  as  the  relation  of  trustee  and  cestui  que 
trust  exists,  the  possession  of  the  trustee  is  the  posses- 
sion of  the  cestui  que  trust  {v),  or  of  his  assignee  (ir), 
and  e  converso  (ar);  and  therefore  the  receipt  of  the 
rents  fi-om,  or  dealings  with  the  trust  estate  by  the  per- 
mission of,  the  trustees,  by  a  stranger  for  his  own 
benefit  for  twenty  years  or  upwards  afl«r  the  right  of 
the  cestui  que  trust  to  the  trust  estate  has  accrued,  does 
not  affect  that  right  (  y ). 

While  the  trustee  remains  in  possession,  the  cestui 
que  trust  never  loses  title  thereby  as  against  the  trustee; 

(«)  Hovenden  v.  Lord  Annes-  Beav.  175 ;  9Ir.  Eq.Rep.,N. S.  140, 

ley,  2  Sch.  &  L.  633;  9  Ir.  Eq.  Rep.  472 ;  Reed  v.  Feurn,  14  W.  R.  704. 
472.  (w?)  Fauuett  t.  Carpenter,  2 

it)  9  Ir.  Eq.  Rep.,  N.  S.  140.  Dow  &  C.  232. 

(w)  1  Jo.  &  La  T.  304.  (jr)  Supra. 

(t>)  Hovenden  v.  Lord  Annes-  (y)  lA^ter  v.  PicJfford,  11  Jvac.^ 

ley,  2  Sch.  &  Lef.  633 ;   Chnlmer  N.  S.  649;  13  W.  R.  827. 
V.  Bradley,  1  Jac.  &  W.  67;  30 
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for  althougli  the  trustee  has  the  possession  of  the  legal 
title  to,  and  the  control  over,  the  property  for  the  benefit 
of  another  person,  yet  he  never  can  exclude  that  other 
person  by  the  mode  in  which  he  has  used  the  property. 
This  is  the  sense  in  which  courts  of  equity  say  there 
can  be  no  presumption  against  a  trust.  But  if  by  an 
alienation  for  value,  in  disaffirmance  of  the  trust,  the 
trustee  repudiates  the  title  under  which  he  acquired  the 
possession,  the  possession  by  the  alienee  becomes  op- 
posed to  the  title  of  the  cestui  que  trust,  and,  if  con- 
tinued for  twenty  years,  excludes  such  title  {z). 

In  the  case  of  guardian  and  ward,  the  guardian  en-  —guardian, 
tering  generally  is  presumed  to  enter  as  guardian  (c), 
and  neither  he  nor  any  person  claiming  under  him  (b) 
can  set  up  any  other  title  to  the  lands  (c),  and  his  pos- 
session is  the  possession  of  the  ward((/),  and  as  well  of 
copyholds  (e)  as  of  fi-eeholds,  and,  for  some  purposes  at 
least,  the  actual  possession  or  possession  in  &ct  of  the 
ward(/). 

A  guardian  in  socage  after  entry  has  the  legal  pos- 
session of  the  land  to  the  use  of  the  infant  (^).  The 
form  of  pleading  by  a  guardian  in  socage  was,  that  he 
entered  as  such,  and  was  possessed  {h).  To  some  pur- 
poses the  infant,  whose  guardian  in  socage  has  entered 
and  is  in  possession,  is  considered  in  law  as  not  merely 
the  owner  in  right,  but  the  owner  in  actual  seisin  of  the 
lands  (i). 

Any  person  entering  into  the  land  of  an  infant  may  —qtuui  guar- 
dian, 

(z)  3  &  4  Will.  4,  c.  27,  s.  25 ;  9  Whitcombey  Pre.  Ch.  280 ;  Ihrder 

Ir.Eq.  Bq).,N.  S.  139.  v.  Wad^,  4  B.  C.  C.  620 ;  Oood^ 

(n)  6hodtitle  v.   Newman,  3  title  v.  Nemmany  snpra. 

Wils.  616.  {e)  Anon.,  By.  292  a;  Co.  Cop. 

(6)   Quintony. Frith, Ii.Ij.I^,,  s.41. 

2  Eq.  396.  (/ )  Ratcliffe's  ease,  supra. 

(<T)  Thomas  v.  Thomas,  2  Kay  (g)  3  Ad.  &  E.  612. 

&  J.  79.  (h)  PerBayley,  J.,  Hex  v.  Oak^ 

(<f)  Jiateliffe's  case,  S  Hep.  i2;  Z^,  10  East,  493. 

Co.   latt   16  a  ;    miitcombe   v.  (i)  3  Adol.  &  E.  610. 
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be  treated  by  the  infant  as  bis  guardian^  or  quasi  guar- 
dian^ as  will  be  shown  in  the  next  chapter,  and  as 
having  entered  for  his  use,  and  the  possession  of  such 
person  is  the  possession  of  the  in&nt  (A). 

A  solicitor,  with  or  without  the  consent  of  his  client, 
paying  off  a  mortgage  debt  of  the  latter,  does  not  alter 
the  relation  between  them,  or,  receiving  the  rents,  is  not 
a  mortgagee  in  possession,  but  his  possession  is  the  pos- 
session of  the  client  (/). 

The  possession  of  a  servant  is  the  possession  of,  and 
therefore  not  adverse  to,  his  master  (m). 

The  possession  of  the  receiver  in  a  cause  in  equity  is, 
for  many  purposes,  the  possession  of  the  party  entitled 
to  the  lands  (w),  or  of  the  suitor  (o),  and  that  of  the 
trustee  in  whom  is  vested  the  legal  estate  for  the  benefit 
of  those  entitled  to  it  (/?) ;  and  the  court,  when  it  takes 
possession  by  its  receiver,  camiot  keep  it  for  itself;  but 
if  it  has  to  determine  who  is  the  person  entitled  to  the  pro- 
perty, the  3  &  4  Will.  4,  c.  27,  although  it  imposes  a  bar 
to  a  suit  to  recover  possession  after  twenty  years,  imposes 
no  bar  to  the  court  declaring  who  is  entitled  to  the  pro- 
perty in  the  possession  of  the  court  itself  (y).  The  prin- 
ciple to  be  deduced  from  the  cases,  such  as  they  are,  as  to 
the  effect  of  the  appointment  of  a  receiver,  is,  that  such 
appointment  by  interlocutory  order  is  not  in  any  way 
to  affect  the  rights  of  the  parties  (r) ;  and  the  appoint- 
ment and  the  acting  of  the  receiver,  although  the  ap- 


(*)  Doe  d.  Bamett  v.  Keen,  7 
T.  B.  386. 

(0  Ward  V.  Carttar,  L.  R.,  1 
Eq.  29. 

(m)  See  Doe  d.  WtllU  v.  Birch- 
more,  9  Ad.  &  E.  662 ;  Moore  v. 
Doherty,  6  Ir.  L.  R.  449.  See  also 
Jack  V.  WaUh,  4  lb.  254. 

(«)  Oressly  v.  Adderley^  2 
Swc^ist.  579;  Boehm  v.  Woody 
Turn.  &  R.  332 ;  Sharp  y.  CaHer, 
3  P.  W.  378;  WHxon  t.  VUe,  3 
Dru.  &  War.  104. 


{o)  3  Dm.  &  War.  128;  10  Ir. 
Eq.  Rep.  377,  378. 

ip)  10  It.  Eq.  Rep.  381. 

Iq)  See  Dixon  t.  Oayfere  (No. 
1),  17  Beay.  421. 

(r)  See  Anon.,  2  Atk.  15;  Har- 
riston  v.  Duignan,  2  Dru.  &  War. 
295;  Wrixon  v.  Vizey  2  Con.  &  L. 
138;  Qreiley  t.  Adderley,  1 
Swanat.  573;  Thor/uu  v.  Brig- 
ttocke,  4  Rqss.  65;  Groome  t. 
BUke,  6  Ir.  C.  L.  R.  400;  8  lb. 
428,  s.  a 
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polntment  be  extended  for  other  persons  than  those 
for  whom  it  was  originally  made,  will  not  interrupt 
the  continuity  of  the  possession  («);  and(^)  the  posses- 
sion, when  partly  in  a  receiver  of  the  Court  of  Chancery 
and  partly  in  a  prior  incumbrancer,  is  not  inconsistent 
with  or  opposed  to  the  tide  of  a  subsequent  incum- 
brancer, so  as  to  aflfect  under  that  statute  his  claim  (m). 

Sometimes  and  for  some  purposes  the  possession  of  Poflsession  of 
the  owner  of  the  freehold  is  the  possession  of  the  owner  ^^^^of™ 
of  the  inheritance.     Thus  the  possession  of  the  widow,  the  inheritance, 
tenant  for  life,  of  the  ancestor  is  the  possession  of  the 
heir  sufficient  to  support  a  possessio  fratris  in  him  (r). 
So  the  possession  of  a  tenant  in  tail  is  the  possession  of 
the   remainderman,  the  estate  in  possession  and  the 
estate  in  remainder  being  for  this  purpose  but  one 
estate  {z).     So  the  possession  by  the  heir  of  a  copy- 
holder before  admittance  is  sufficient  to  make  the  colla- 
teral heir  inheritable  (y) ;   but  the  possession  of  the 
tenant  for  life  of  the  freehold  is  not  the  possession  of 
the  remainderman  so  as  to  enable  the  latter  to  maintain 
a  writ  of  intrusion  under  the  32  Hen.  8,  c.  2,  s.  2  {z). 

If  an  alien  enter  upon  lands  of  a  natural  bom  sub-  Possession  of 
ject,  and  hold  them  for  twenty  years,  the  possession  will  ^"^ 
not  avail  against  the  rightful  owner.  For  although 
land  can  be  taken,  and,  until  office  found  for  the  Crown, 
held  by  an  alien  (a),  and  after  pffice  found  is  taken  by, 
and  on  the  death  of  the  alien  before  office  found,  vests, 
without  any  office,  in  the  Crown  (J) ;  yet,  with  one  ex- 
ception of  very  recent  origin,  an  aUen  cannot  take  by 
act  of  law  even  for  the  benefit  of  the  Crown  (c).  The 
exception  is  of  female  aliens  married  to  natural  bom 


Oroome  t.  Blake,  supra.  (y)  Anon.,  Dy.  291  a,  pi.  69. 

)  Sayigny  on  Possesion,  B.  L  (z)   Widdowson    t.     Uctrl   of 

8.  12,  p.  181,  by  Perry.  Harrington,  1  Jac.  &  W.  532. 

(«)    See    Wrixon  v.    Vize,  2  (a)  Co.  litt  2  bj  6  Co.  62  b;  7 

Con.  &  L.  188.  lb.  25  a. 
M  Small  V.  Dale,n6b.  120.  (J)  Co.  Litt.  2  b;  Plowd.  229. 

(a?)  Doe  d.  Lord  Teynham  v.  {o)  Calvin's  case,  7  Co.  26 ;  Co* 

Webb,  6  Bing.  396.  Litt.  31  b. 
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things  incorpo- 
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ened. 


Possession  of 
advowsons. 


Enjoyment  of 
prescriptiTe 
claims 
strengthened. 


subjects.  These  aliens,  on  their  marriage,  become  na- 
turalized and  acqiiire  all  the  rights  and  privileges  of 
natural  bom  subjects  (d). 

Possession  of  things  corporeal  has  been  much 
strengthened  by  the  Statutes  of  Limitation,  and  espe- 
cially by  the  3  &  4  Will.  4,  c.  27,  which,  as  between 
subject  and  subject,  has  defined  and  Umited  the  reme- 
dies of  persons  relying  upon  previous  title  against  pos- 
session (e). 

The  only  actual  seisin  or  possession  of  an  advowson 
by  the  owner  is  presentation  {f);  and  institution  and  in- 
duction are  but  as  executions  of  the  presentment  f^). 
But  the  only  seisin  or  possession  which  enables  him  to 
sustain  a  writ  of  right  of  advowson  is  by  the  admission, 
institution  and  induction  of  his  presentee  (A). 

The  enjoyment  or  quasi  possession  of  claims  which 
may  be  lawAilly  made  at  the  common  law  by  custom, 
prescription  or  grant  to  any  right  of  common  or  other 
profit  or  benefit  to  be  taken  and  enjoyed  fix)m  or  upon 
any  land  of  the  Crown,  or  any  land  being  parcel  of  the 
Duchy  of  Lancaster  or  of  Cornwall,  or  of  any  ecclesias- 
tical or  layperson  or  body  corporate,  and  also  of  claims 
which  may  be  so  made  to  any  way  or  other  easement, 
or  to  any  watercourse  or  the  use  of  any  water  to  be 
enjoyed  or  derived  upon,  over  or  firom  any  such  land, 
and  also  of  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop  or  other  building  (t),  and  also 
all  prescriptions  and  claims  of  or  for  any  modus  deci- 
mandiy  or  of  or  to  any  exemption  from  or  dischai^  of 
tithes  by  composition,  real  or  otherwise  (A),  has  been 
strengthened  and  placed  upon  a  more  certain  and  there- 
fore a  more  sure  foundation.      Some  of  these  rights 


{d)  7&8Vict.c.66,s,16. 

{e)  See  as.  36, 87, 38;  15  Ir.  Law 
Rep.,N.S. 

(/)  See  Grendon  v.  BUhop  qf 
Idnoolny  Plowd.  498;  Watson's 
Cler.  277;  3  Bnlstr.  40. 


(^)  l^Co.  99  b;  2  lb. 


(*)  Plowd.  628;  F.  N.  B.  80  b; 
Vin.  Ab.,  tit.  «*  Seisin"  (D)  8;  rap. 
p.  102. 

(i)  2&8Will.4,c.71. 

(A)  2&  3  Will.  4,0.100. 
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cannot  now  be  defeated  by  merely  showing  the  origin, 
and,  after  certain  periods,  varying  with  the  nature  of 
these  rights,  and  when  not  had  by  some  consent  or 
agreement  expressly  made  or  given  for  the  purpose  in 
writing,  all  of  them  are  rendered  absolute  and  inde- 
feasible, as  will  hereafter  appear. 
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CHAPTER  VI. 

THE  EFFECT  OF,  AND  THE  BENEFITS  ARISING  FROM, 
POSSESSION  PROPER  AND  QUASI  POSSESSION,  AS  BE- 
TWEEN SUBJECT  AND  SUBJECT. 

Importance  of    The  importance  of  possession  itself,  and  of  maintaining 
^^^^^'^^^^^        it,  has  been  frequently  recognized  and  strongly  urged 
in  our  courts  of  judicature  (a).     If  after  a  succession 
of  ages  and  tlie  decease  of  parties  objections  to  ancient 
possession,  which  might  have  been  answered  in  the  life- 
time of  the  parties,  and,  if  well  founded,  would  most 
probably  have  been  sooner  made,  were  admitted,  such 
possession  would  injure  instead  of  strengthen  a  title  (b). 
It  has  therefore  always  been  the  well-established  prin- 
ciple of  our  law  to  presume  everything  in  favour  of  long 
possession ;  and  it  is  every  day's  practice  to  rest  upon 
this  foundation  the  title  to  the  most  valuable  proper- 
ties (c). 
Presumption  in      For  the  purpose,  and  from  a  principle,  of  quieting 
to  wipDOTt  aad  possession,  presumption  is  in  favour  of  rights  of  which 
to  defeat,         persons  have  been  long  in  possession,  although  from 
^**         ^'      mere  length  of  time  to  support,  is  different  when  made 
to  defeat,  a  right  (^) ;  and,  said  Lord  Mansfield  (e),  the 
Court  has  thought  that  a  jury  should  presume  anything 
to  support  a  length  of  possession.     Littledale,  J.,  also 
8aid(/),"  We  ought  to  make  all  reasonable  presumptions 
in  &vour  of  the  existing  state  of  things."  Sir  T.  Plumer, 
M.  R.,  also  said  (y),  **  The  first  thing  the  court  looks  at 

(a)  2  Inst.  118;  supra,  Book  I.      E.  281. 

Chap.  I.,  Sect.  II.  (d)  Co^-p.  110, 215, 216. 

(b)  Bedler.  Beard,  12  Co.  4, 5;  («)  Eldridge^,N0tt,Cowp,21S. 
Cowp.  Rep.  110;  8  Ad.  &  E.  288;  (/)  4  B.  &  C.  606. 

8  Bing.  281.  Q)  AU.'Oen,x,  Lord  Hathavi, 

(f )  Ecff.  ?.  Arclidall,  8  Ad.  &      Tarn.  &  R.  217. 
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as  the  criterion  of  property  is  usage  and  enjoyment. 
Ancient  deeds  are  exceedingly  material^  if  followed  up 
by  possession^  but  if  not  followed  up  by  possession^  and 
if  there  has  been  a  long  enjoyment  and  uninterrupted 
possession  in  opposition  to  them^  they  lose  that  import- 
ance to  which  they  would  otherwise  be  entitled.  Very 
high  judges  have  said  they  would  presume  anything  in 
favour  of  a  long  enjoyment  and  iminterrupted  pos- 
session." Sir  J.  RomiUy,  M.  R.,  also  said  (A),  **  Un- 
doubtedly when  a  person  or  corporation  is  found  pos- 
sessed of,  and  in  the  enjoyment  of,  a  right,  the  origin  of 
which  is  not  ascertained,  the  court  will  protect  the 
possessor  in  the  enjoyment  of  that  right,  and  will  pre- 
sume anything,  including,  in  some  cases,  even  an  act 
of  parliament,  that  may  be  necessary  for  that  purpose. 
Again  (t),  where  the  origin  of  a  right  is  lost  in  obscurity, 
the  court  will  presume,  from  the  uniformity  of  the  use, 
that  it  is  in  accordance  with  the  original  right,  and  will 
presume  whatever  may  be  necessary  to  give  it  validity." 
Lord  Curriehill  also  said  (A),  "  Possession  which  has 
existed  from  time  immemorial,  and  of  the  com- 
mencement of  which  we  have  no  trace,  is  presumed  to 
go  backwards,  so  as  to  connect  with  the  titles  of  a  more 
remote  date  (^."  .  .  .  Another  important  attribute  of 
such  a  possession  is  that  it  serves  as  an  interpreter  of 
the  written  title.  "  From  long  enjoyment  of  a  privilege," 
said  Lord  Wensleydale  (m),  "  every  reasonable  pre- 
sumption may  be  made  that  it  has  continued  from  time 
immemorial,  but  where  the  privilege  requires  more  than 
immemorial  enjoyment  in  order  to  be  legal  and  valid, 
some  facts  must  exist  besides  mere  long  enjoyment; 
there  must  be  some  proof  of  these  fitcts." 


(h)  17  Beav.  390.  (0  See  also  Xf/le  v.  O'Connor, 

(i)  lb.  464.  16  It.  Ch.  Bep.  46. 

(A)  The  Lt^rd  Advocate r.Sin^  (m)  Chmn  y.  T%e  Company  of 

elair,  8    Scotch  Sees.   Ca.,  3rd  Free  Mshers  of  Whitstable,  35 

series,  994.  L.  J.,  N.  S.,  Ch.  29. 
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Ground  for 

presaming 

deeds. 


— and  other 
'  matters, 


From  uninterrapted  and  long-continued  possession, 
the  existence  of  deeds  and  other  suitable  conveyances 
and  all  acts  necessary  to  give  them  validity  may  be  pre- 
sumed. Such  possession,  however,  creates  only  a  pre- 
sumption of  &ct  and  not  of  law,  and  is  therefore  always 
and  in  each  particular  case  which  may  arise  merely 
evidence  of  a  grant  or  conveyance,  not  absolutely  con- 
clusive in  itself,  but  to  be  weighed  and  considered  by 
those  whose  duty  it  is  to  decide  the  issue  to  be  deter- 
mined (n). 

Enjoyment  under  a  title  which  can  only  be  by  record 
is  strong  evidence  to  be  left  to  a  jury  that  it  did  once 
exist  (o).  So  a  charter,  after  a  usage  of  350  years  (p) ; 
a  grant  by  the  Crown  in  support  of  the  title  to  an  ad- 
vowson  ( y),  evidenced  by  deeds  for  nearly  140  years  with 
three  presentations  by  the  possessors  and  none  by  the 
Crown  (r);  or  resting  upon  possession  and  user  for 
only  thirty-five  years  (s) ;  the  extinguishment  of  fee- 
&rm  rents  of  the  Crown  after  the  lapse  of  110  years 
without  any  payment  of  them  (t),  and  the  existence  of 
a  deed  and  of  its  execution  by  the  Crown  in  the  reign 
of  Elizabeth  (u),  have  been  presumed,  but  only  where 
the  issue  has  been  between  subject  and  subject,  and  not 
against  the  Crown  where  the  issue  has  been  between 
the  Crown  and  a  subject  (t?).  So  also  the  induction  of 
the  incmnbent  of  an  ecclesiastical  benefice,  and  the 
reading  by  him  of  the  Thirty-nine  Articles,  after  a  pos- 
session by  him  for  fifteen  years,  and  in  the  absence  of 
proof  to  the  contrary,  have  been  presumed  (:r),  omnia 
prtBsumuntur  rite  esse  acta  (y). 


(n) 

109. 

Cowp. 
(?) 

w 

&  Jer, 


11  Gray's  Amcr.  Rep.  36. 
Per  Lord  Mansfield,  Cowp. 

Mayor  of  HuU  t.  Homer y 

102. 

Bedle  v.  Beard,  12  Co.  45. 

OibBon  Y.  Clark,  1  Jac.  & 

9. 

Trotter  v.  Harris ,  2  You. 

,285. 


(jt)  Simpton  t.  6futteridffe,  1 
Mad.  609. 

(u)  f^Att.-Gen,  v.  The  Bean 
and  Canom  of  Windeor,  24  Bear. 
679. 

(«)  Vide  ante,  pp.  94,  95. 

(a?)  Powell  V.  MilhHm,  8  WiU. 
355;  Chapmany.Beard,SAnstr. 
942. 

( y)  On  rresumptionfl  gcnerallr, 
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But  possession,  althougli  of  long  duration,  ought  to  — should  be 
be  consistent  with  the  &ct  to  be  presumed.  Thus  a  ^'^^^^ 
conveyance  was  not  presumed  where  the  original  pos- 
session was  accounted  for,  and  was  consistent  with  the 
&ct  of  there  being  no  conveyance,  and  had  continued 
longer  than  was  consistent  with  the  original  condi- 
tion (z).  So  where  a  defendant  in  ejectment  proves  no 
right  to  the  possession,  no  tide,  no  conveyance,  but 
rests  on  his  own  mere  naked  possession  without  any 
evidence  how  or  when  he  acquired  it,  no  presumption 
is  to  be  made  in  his  &vour(a).  So  where  the  person 
to  make  a  grant  cannot  lawfully  make  it  (ft),  or  might 
have  been  unable  to  interrupt  or  to  prevent  the  exei> 
cise  of  the  subject  of  the  proposed  grant  (c),  or  the 
exercise  of  what  is  called  a  right  ( d),  no  grant  by  such 
person  will  be  presumed.  And  a  deed  will  not  be  pre- 
sumed within  a  less  time  than  that  which  is  fixed  by 
the  Statute  of  Limitation  for  a  bar  to  the  claim  {e). 

We  are  not,  however,  to  presmne  so  much  as  to  Extent  of  pre- 
destroy  the  whole  law :  for,  if  upon  mere  possession  SSproit  pos- 
eveiything  is  to  be  presumed  to  maintain  that  posses-  Beasion. 
sion,  there  was  no  necessity  for  the  Statute  of  Limita- 
tion (y).  It  will  be  better  for  every  person  in  possession 
to  bum  his  title  deeds  and  rest  wholly  on  presumption. 
In  the  case  of  the  Crown  and  of  the  Church  there  was, 
and  in  some  matters;  as  will  be  hereafter  shown,  still  is, 
a  maxim  standing  in  the  way.     Nullum  tempus  occurs 
rit  regi  aut  ecclesitB  (y).      Lord  Denman,  C.  J.,  aUud-  ^^^  P*^^^*" 


tfaeir  cUfsification,  nature  and  ap- 
^katiom,  see  Mr.  Best's  excellent 
Treatise  on  the  Principles  of  the 
Imw  of  Eridence. 

iz)  Doe  d.  Fewmoh  t.  Bjded,^  6 

B.  &  Aid.  232. 

(«)  Doe  d.  Homvmond  t.  Cooltey 
6  Bing.  174. 

(d)  Ooodtitle  T.  Baldwin,  11 
l^Hit,  488;  Barker  ▼.  Bicha/rd- 
«M,  4  B.  &  Aid.  579;  MiU  t. 
CSommUiioner  of  New  Foreit,  18 

C.  B.  60. 


(c)  ChoMmore  y.  Biokardi,  7 
H.  of  L.  Cas.  849. 

{d)  Wehh  V.  Bird,  on  Error  in 
Exchequer  Chamber,  13  C.  B.,  N. 
S.844. 

(6)  See  Eldridge  t.  KnoU, 
Cowp.  214;  Bees  t.  Lloyd,  1 
Wightw.  123;  Doe  d.  Wiltim  v. 
Mora,  Cleveland,  9  B.  &  C.  864. 

(/)  3  Gwill.  1176 ;  1  Mad. 
246. 

(ff)  Vide  Book  I.  Chap.  II.  Sects. 
I.  and  IL ;  Chap.  IV.  of  this  Book. 
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Grants  from 
the  Crown. 


General  effect 
of  possession. 


ing  to  the  dicta  of  some  great  judges,  that  they  would 
presume  even  an  act  of  parliament,  if  necessary,  in 
support  of  an  ancient  usage,  said  (A),  "  Even  this  strong 
presiunption  it  might  not  be  unreasonable  to  make 
where  the  usage  has  been  such  as  nothing  but  an  act 
could  legalize,  and  has  prevailed  in  those  obscure  ages 
in  which,  not  only  the  records  of  parliament  may  have 
been  negligently  kept,  but  even  the  form  of  a  parliament 
itself  is  scarcely  to  be  discerned.  But  no  judge  would 
venture  to  direct  a  jury  that  they  could  affirm  the 
passing  of  an  act  of  parliament  within  the  last  250 
years  on  an  important  subject  of  the  most  general  inte- 
rest, of  which  no  vestige  can  be  found  on  the  parlia- 
ment roU,  in  the  journals  of  either  house  of  parliament, 
in  the  numerous  treatises  of  enlightened  authors,  de- 
voting unwearied  industry  and  the  greatest  accuracy  to 
similar  inquiries,  or  in  the  history  of  the  country." 

When  the  real  origin  of  a  right  is  shown  and  clearly 
ascertained,  and  that  origin  negatives  the  presumption, 
nothing  is  ever,  or  can  be,  presumed  to  the  contrary  of 
that  which  is  estabUshed  by  evidence  (i).  A  grant 
therefore  from  the  Crown  appearing  on  evidence  to 
be  enrolled  of  record,  but  not  produced,  cannot  be  pre- 
sumed upon  mere  evidence  of  user  (A). 

**  Uniform  possession,"  said  Lord  Lyndhurst,  C.(/), 
^^  during  a  long  series  of  years,  establishes  a  title.  That 
is  a  great  principle  in  our  law,  and  in  the  law  of  every 
civilized  country — ^a  principle  which  we  have  drawn 

from  the  wise  jurisprudence  of  ancient  Kome K 

a  party  has  obtained  possession  of  property,  even  by  a 
flagrant  act  of  violence,  yet,  if  he  be  allowed  to  con- 
tinue in  the  uninterrupted  possession  of  that  property 
for  a  long  series  of  years — ^indeed,  for  not  a  long  period 


(*)  Reg.^.  The  Pret.  and  Chap, 
of  Emetevy  12  Ad.  &  E.  612. 

(i)  Per  Sir  J.  Romillv,  M.  R., 
17  Beav.  464. 


(A)  Brune  v.  Thompton^  4  Q.  B. 
643. 
(0  Debates  in  D.  P.  on  the 

Dissenters'  Chapel  Bill,  1844. 
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according  to  our  present  law — ^his  title  becomes  abso- 
lute and  indefeasible.  The  person  who  is  dispossessed 
may  go  into  a  court  of  justice  and  say,  *  I  am  wrong- 
fully dispossessed — I  am  ready  to  prove  it, — I  can  give 
you  the  most  distinct  evidence  of  the  fiict.'  The  an- 
swer is,  ^  An  indefeasible  title  has  been  acquired  against 
you  by  lapse  of  time;  and  this  is  built  on  a  wise  prin- 
ciple of  law,— evidence  is  lost  by  lapse  of  time,  wit- 
nesses die,  testimony  is  gone,  and  parties  are  no  longer 
able  to  establish  by  distinct  evidence  and  proof  what 
their  rights  were.'  Time  effects  all  this.  The  lapse  of 
time  has  also  its  counteracting  effect  It  establishes  by 
continued  possession,  gives  another  title  balancing  and 
replacing  the  title  that  has  been  lost.  ....  The  prin- 
ciple has  been  extended  in  modem  times  to  cases  which 
show  how  much  importance  is  attached  to  it,  and  how 
much  it  is  valued." 

In  naked  possession,  the  probability  that  the  pos-  BeDofits  to  the 
sessor  has  the  property  is  no  greater  than  that  he  has  it  ^^^^rpo- 
not.     But  there  is  a  possibility  of  property  in  him,  and  real 
this  possibility  confers  on  him  benefits  in  matters  of 
&ct,  in  suing  and  in  being  sued.     The  presimiption  of 
law  is,  that  he  has  the  property  (wi),  and  the  posses- 
sion is  evidence  (n),  but  only  evidence  (<?),  of  property; 
and,  no  other  evidence  appearing  in  proof,  evidence  of 
ownership  in  fee(p).     If,  said  Mr.  Justice  Story  (y), 
a  person  be  found  in  possession  of  land,  claiming  it 
as  his  own,  in  fee,  it  is  prima  facie  evidence  of  his 
ownership  and  seisin  of  the  inheritance.     But  it  is  not 
the  possession  alone,  but  the  possession  accompanied 
witli  tiie  claim  of  the  fee,  that  gives  this  effect,  by  con- 

(i»)  7  Mee.  &  W.  695;  5  EIL  Grenfel.'Rj, 8f  Moo.  396;  IHare, 

&  Bl.  806.  60;  Doe  d.  OaHer  v.  Barnard,  13 

(i»)  1  Ad.  &  E.  121;  8  Ad.  &  Q.  B.  953;  14  W.  R.  27;  7  Bing. 

£.  879 ;   5  EIL  &  Bl.  806;    13  Q.  846.    See  also  Brest  t.  Lever,  7 

B.  968.  Mee.  &  W.  693;  Benn  v.  Bar^ 

(^)  7  Mee.  &  W.  312;  8  Ad.  &  nard,  Cowp.  695. 

E.  879.  iq)  6  Cnrt  Amer.  Rep.  224. 

(p)   9  Rep.   27  b;    Boice    v. 
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fitruction  of  law,  to  the  acts  of  the  party.  Possession, 
per  se,  evidences  no  more  than  the  mere  fiict  of  present 
occupation  by  right,  for  the  law  will  not  presume  a 
wrong;  and  that  possession  is  just  as  consistent  with 
a  present  interest  under  a  lease  for  years,  or  for  life,  as 
in  fee.  From  the  very  nature  of  the  case,  therefore,  it 
must  depend  upon  the  collateral  circumstances,  what 
is  the  quality  and  extent  of  the  interest  claimed  by  the 
party;  and  to  that  extent,  and  that  only,  will  the  pre- 
sumption of  law  go  in  his  &vour.  And  the  declara- 
tions of  the  party,  while  in  possession,  equally  with  his 
acts,  must  be  good  evidence  for  this  purpose.  K  he 
claims  only  an  estate  for  life,  and  that  is  consistent  with 
his  possession,  the  law  will  not,  upon  the  mere  fact  of 
possession,  adjudge  him  to  be  in  under  a  higher  right, 
or  a  larger  estate.  K,  indeed,  the  party  be  in  under 
title,  and,  by  mistake  of  law,  he  supposes  himself  pos- 
sessed of  a  less  estate  in  the  land  than  really  belongs 
to  him,  the  law  will  adjudge  him  in  possession  of,  and 
remit  him  to,  his  full  right  and  title.  For  a  mistake  of 
law  shall  not  in  such  case  prejudice  the  right  of  the 
party;  and  his  possession,  therefore,  must  be  held  co- 
extensive with  his  right.  This  is  the  doctrine  of  Lit- 
tleton (r).  Although,  therefore,  mere  possession  be  for 
less  than  twenty  years,  yet  the  land  goes  to  the  heir  or 
the  devisee  of  the  possessor,  and  not  to  his  executor  («). 
The  presumption  of  law  just  mentioned  cannot  be  re- 
butted by  evidence,  offered  as  a  defence  by  a  person 
admitting  himself  to  have  no  title,  and  to  be  a  wrong- 
doer on  acquiring  the  possession,  that  the  property  was 
in  a  third  person  (^),  but  may  be  rebutted  by  evidence 
so  offered  by^  a  person  in  possession  not  merely  as  a 
wrongdoer  (tf). 

(r)  Sect.  696.  W.  R.  26,  S.  C. ;  Clarkey,  Clarke, 

(<)  Doe  d.  PriteJUrd  r.  Jdim^  I.  R.,  2  C.  L.  395. 

eey,  8  Car.  &  P.  99;  Ather  and  (t)  5  El.  &  B.  806. 

Ux,  y.  Wkiteloeke,  L.  R.,  1  Q.  B.  (w)  Doe  d.  Carter  v.  Barnard, 

1;  86  L.  J.,  N.  S.,  Q.  B.  17;  14  13  Q.  B.  945. 
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Amongst  the  benefits  to  the  possessor  in  suing  may  As  to  his  rc- 
be  noticed  the  remedies  incident  to  his  possession,  for  ^ngln'* 
asserting  his  right  to,  and  for  maintaining  it,  and  his 
position  in  pursuing  those  remedies.  Kaked  possession 
alone,  independent  of  the  period  of  its  duration,  and  of 
the  title  of  the  possessor,  enables  the  possessor  or  his 
heir(x),  or  his  devisee  (y),  to  maintain  ejectment  (z)  —ejectment, 
against  any  person  who  stands  neither  on  any  former 
possession  of  his  own,  nor  derives  title  under  the  pos- 
session of  any  other  person,  and  although  the  actual 
possession  be  wrongfiil  as  against  third  persons  (a),  even 
against  the  Crown  (i) — ^in  other  words,  against  mere 
wrongdoers,  and  also  against  persons  claiming  through 
another  person  admitted  to  be  a  tenant,  but  who  ac- 
quired the  possession  through  the  testator  of  the  lessor 
of  the  plaintiff,  but  giving  no  evidence  of  title  in  them- 
selves (c)  ;  and  also  against  strangers  to  the  actual  pos- 
sessor, who  is  in  as  either  tenant  or  servant  to  the 
testator  of  the  lessor  of  the  plaintiff  (rf) ;  for  a  tenant  or 
a  servant  in  possession,  or  those  claiming  under  him, 
cannot  dispute  the  title  of  his  landlord  or  master,  or  of 
those  claiming  under  him  («).  "  Against  a  wrong- 
doer," said  Lord  Campbell,  C.  J.  (/),  "  possession  is  a 
title;  and  I  think  it  most  reasonable  law,  and  essential 
for  the  interests  of  society,  that  peaceable  possession 
should  not  be  disturbed  by  wrongdoers."  A  person  —trespass, 
having  a  right  to  land  acquires  by  entry  the  lawful 
possession  of  it,  may  maintain  trespass  against  any 

(a?)  Doe  d.  Pritehard  v.  Jann-  B.  &  C.  694. 

ety,  8  Car.  &  P.  99.  (c)  Doe  d.    WillU  y.  Birch- 

(y)  Agher  and  Ux.  v.  White-  m&re,  9  Ad.  &  E.  662. 

loekeyV^ym,  {d)  lb. 

(s)  Doe  d.  Hughes  v.  DyehaU,  (je)  Doe  d.  Knight   v.    Xa/fy 

1  Moo.  &  M.  846;  3  Car.  &  P.  610,  Smythe,  4  M.  &  S.  347;  Doe  d. 

S.  a ;  Davison  ▼.  Gent,  26  Law  Sullen  v.  Mills,  2  Ad.  &  E.  17; 

J.,  Ex.,  N.  S.  122;  ^ery  r.  Smith,  Deed.  Willis  v.  Birchmore,  supra; 

lb.    344;     Asher    and  Ux.    t.  Att.-Gen.    ▼.    Lord  Hotham,  1 

l^'hiteloehe,  snpra.  Tarn.  St  R.  210. 

(a)  5  B.  &  Aid.  603.  (/)  5  Ell.  &  B.  805. 

(ft)  Harper  Y.  C7Mrlestrorth,i 
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person  who,  being  in  possession  at  the  time  of  the  entry, 
wrongfully  continues  upon  the  land,  and  need  not  de- 
clare, on  making  the  entry,  that  he  enters  to  take  pos- 
session, for  any  act  showing  his  intention  is  suiEcient  (i). 
Possession  for  twenty  years  gives  such  a  right  to.  the 
property  as  to  preserve  the  possessor  against  mere  entry 
by  a  former  claimant  having  title  immediately  before 
such  possession,  and  as  wiU  support  an  act  of  ejectment 
against  all  persons  not  having  a  better  title  (i).  An<J 
even  possession  for  a  period  short  of  twenty  years  enables 
the  possessor  to  maintain  such  action  against  a  person 
who  has  had  mere  possession  for  a  less  period  (/),  and 
as  against  a  mere  wrongdoer  to  recover  both  upon  his 
own  title  and  upon  his  prior  possession,  and,  failing  on 
his  title,  to  rely  on  such  possession  (w).  But  the  pos- 
session must  be  exclusive  (n). 

A  person,  however,  not  in  actual  possession  cannot 
maintain  an  action  of  trespass  (0),  for  it  is  foimded  on 
actual  possession,  and  the  person  bringing  such  action 
must  have  either  the  actual  possession  or  the  general 
property,  which  brings  possession  to  him  (p).  Therefore 
a  mere  right  to  enter  upon  land,  and  to  do  certain  acts, 
confers  no  sufficient  possession.  But  where  persons 
erected  at  their  own  expense,  and  with  their  own 
materials,  upon  land,  with  the  consent  of  the  owner 
of  the  soil,  a  dam  for  a  special  purpose,  they  were 
held    entitled  to  the    possession  of    the    dam    until 

(t)  Butcher  v.  Butcher,  7  B.  (0  Boe  d.  Carter, y.  Barnard, 

&  C.  399;  Catierit  y.  Covtper,  4  13  Q.  B.  946. 

Taunt  547;  Harker  v.  Birkbeck,  (m)  Ddristm  y.  Gent,  26  L.  J., 

8  Bnrr.  1556;  Graham  v.  Peat,  Ex.,  N.  S.  122;  Beery  v.  SmUh, 

1  East,  244;   Cbrry  v.  Bolt,  11  lb.  344. 

East,  70,11.;  Chambers  V.  Bonald-  (n)  Stocks  v.  Booth,  1  T.  R. 

ion,  lb.  65;  7  Mee.  &  W.  812;  428;  Reeetty.  Br&mn,  5  Biog.  7. 

Heath  v.  Milward,  2  Bing.  N.  (o)  Litchfield  v.  Ready^  5  Ex. 

C.  98;  Mation  y.  Cb^ifc,  4  lb.  892.  939;  Mayhew  y.  Scuttle,  4  £11. 

(A)  StUker  y.  Bumey,  1  Ld.  &  B.  347;  Byan  v.  Clark,  14  Q. 

Raym.  741;  2  Salk.  421;  Boe  d.  B.  73. 

Harding  y.  Cdoke,  7  Bing.  346.  (jf)   Buke    of    Newcastle    y. 

^t^t\s>  Benny,  Bamard,Coyr^,  Clark,  8  Taunt.  631;   HollU  v. 

595.  Goldfinch,  1  B.  &  C.  218. 
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that  purpose  was  completed,  and  therefore  to  maintain 
trespass  against  a  wrong-doer  (y).  A  mere  trespasser 
cannot,  by  the  very  act  of  trespass,  immediately  and 
without  acquiescence,  give  himself  what  the  law  under- 
stands by  possession  against  the  person  whom  he  ejects, 
and  drive  him  to  produce  his  title,  if  he  can,  without 
delay,  reinstate  himself  in  his  former  possession  (r). 

Naked  possession  enables  the  possessor  also  to  distrain  —distress, 
damage-feasant  the  cattle  of  a  stranger  who  has  no 
title  (*).  ^ 

The  enjoyment  or  quasi  possession  of  things  or  rights  In  relation  to 
incorporeal  for  twenty  years  is  sufficient  to  sustain  an  j^JJf*  mcorpo- 
action  on  the  case  for  the  disturbance  of  them  (jt).  Action  on  the 

In  the  case  of  a  ferry  the  creation  of  it  must  be  by  ^* 
grant  or  licence  from  the  Crown(tt),  and  the  owner, 
although  he  must  have  a  right  to  use  the  land  on  both 
sides  of  the  water,  needs  not  have  the  property  in  the 
soil  on  either  side  (v),  and  the  ferry  is  thus  a  mere  jtt« 
in  rcy  or  thing  incorporeal,  and  the  mere  user  and  en- 
joyment of  it  by  the  person  exercising  them  is,  as 
against  mere  wrongdoers,  a  sufficient  possession  and 
title  (ar);  and  in  an  action  for  a  disturbance  of  the 
ferry,  such  person  has  merely  to  prove  his  possession, 
and  the  existence  of  the  ferry  for  a  long  period  of 
time(y),  without  the  production  of  the  grant  or  licence 
from  the  Crown,  and  the  existence  of  the  ferry  for  a  length 
of  time  and  the  possession  of  it  by  the  claimant,  in  the 
Oxercise  of  a  right  which,  if  it  could  not  exist  but  by 
deed,  are  grounds  for  the  presumption  that  the  ferry 
was  legally  created  (z).  If,  however,  instead  cf  the 
action  being  merely  in  relation '  to  the  possession,  the 

(o)  Dy$on  V.  CoVAck,  6  B.  &  (t?)  Peter  y.  Kendal,  6  B.  & 

Aid  600.  C.  703;  14  Q.  B.,N.  S.  29. 

(r)  12  Ad.  &  E.  629.  (a?)  Blinett  v.  Ha/rty  snpra; 

(#)  Plowd.  431.  Peter  y.  Kendaly^sw^tb^ 

if)  Holeroft  r.  Heel^  2  Wms,  (y)  Peter y,Kendal,wacpxt^ 

Saond.  176,  n.;  1  Bos.  &  P.  400.  (z)  TroUer  v.  HarrU,  2  Yon. 

(I*)  Hardr.  163  ;  BlUseU    y.  &  Jer.  285. 
Hart,  Willes'  Rep.  608. 
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title  of  the  plaintiff  be  in  question,  the  grant  or  licence 
must  be  shown,  or  such  evidence  of  ancient  user  adduced 
as  will  satisfy  a  jury  that  the  ferry  was  so  created,  al' 
though  the  grant  or  licence  be  not  forthcoming  (a), 
—pew.  .  The  possession,  or  quasi  possession,  by  user  of  a  seat 

in  a  church  is  merely  the  privilege  of  sitting  in  such 
seat  (J)  for  the  special  purpose  of  attending  divine  ser- 
vice (c);  and  when  not  annexed  to  any  house  is  not 
such  a  temporal  right  as  that  in  respect  of  it  an  action 
at  common  law  for  a  disturbance  in  the  exercise  is 
maintainable  (d).  But  if  claimed  as  so  annexed,  the 
user  for  a  long  period  is  sufficient  to  sustain  such  ac- 
tion (e),  and  without  proof  of  repairs,  although  they 
are  alleged  in  the  declaration  (/),  and  either  at  common 
law(^)  or  in  the  ecclesiastical  court  (A).  And  pro- 
ceedings in  the  latter  court,  in  which  the  claimant 
ffuled  to  establish  his  right  to  the  seat,  are  not  conclu- 
sive evidence  against  him  in  an  action  at  law  against 
a  mere  disturber  of  the  right  (2). 

The  uniform  and  exclusive  possession  of  the  inha- 
bitants of  a  particular  messuage,  connected  with  the 
burthen  of  maintaining  and  repairing  the  seat,  is  suffi- 
cient evidence  to  establish  a  prescriptive  title  to  the 
seat  (A);  and  in  ordinary  cases,  the  user  or  quasi  pos- 
session, and  no  evidence  of  the  origin  of  it,  raises,  in 
an  action  against  a  mere  wrongdoer,  a  presumption  of 
right  in  the  person  exercising  such  user  (/). 

But  if  the  seat  be  claimed  and  alleged  as  annexed 
to  a  house  in  the  parish,  yet,  if  the  origin  of  the  pew 

(a)  See  2  Ton.  &  Jer.  288.  (o)  Pittmofi    y.    Bridger^  1 

Ih)  See  MoMmaHng  y.  Qile$,  FhiU.  816. 

6  B.  &  Aid.  862.  (A)  Orots  y.  Salter,  3  T.  B.  689. 

(0)  8  B.  &  C.  294.  (i)  Carven*t  etue,  12  Co.  105; 


J)  atoekt  Y.  Booth,  1  T.  B.  per  Sir  J.  NichoU,  1  PhiU.  826; 

42Sy  Mainwaring  i.Giles,mipnk.  Zouileg  y.  Hayward,  1  Too.  & 

(0  12  Co.  106;  Co.  litt  121  b,  Jer.  583. 

122  a;  Rogers  y.  Brooky  1  T.  B.  {k)  6hiffithr. Matthew, BT.n. 

481,n.;  Xenrieh  Y.Taylor,  1  Wils.  296 ;  8  M.  &  By.  896. 

826;  8  B.  &  C.  295.  (t)  Orou    y.    8a3tw,    ropra; 

(/)  Kenrioh  y.  Taylor,  supra.  LousUy  y.  Haywa/rd,  1  Too.  ft 

Jer.  583. 
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itself  in  which  the  seat  is  claimed  be  shown,  the  pos- 
session, even  for  a  long  period,  would  be  insufficient  to 
maintain  an  action  against  a  mere  disturber(m). 

In  the  absence  of  evidence  against  the  right  the 
enjoyment  of  a  pew  claimed  in  respect  of  a  house  not 
in  the  parish  is  sufficient  to  maintain  an  action  on 
the  case  against  a  mere  disturber.  For  the  house, 
although  not  now  within  the  present  bound^es  of  the 
parish,  may  be  presumed  to  have  been  formerly  within 
the  ecclesiastical  limits  of  the  church  (tz). 

The  quasi  possession  of  a  seat  in  a  church  is  not  Trespaas: 
sufficient  to  enable  the  possessor  to  maintaiu,  even  ""P®^- 
against  a  mere  disturber,  an  action  of  trespass^  for  the 
possession  necessary  to  maintain  an  action  of  that 
nature  must  be  exclusive  (o),  and  the  possession  of  the 
church  is  in  the  parson  (/?).  The  only  remedy  which 
the  claimant  of  such  a  right  has,  either  against  a  mere 
disturber,  or  any  other  person,  besides  the  remedies  in 
the  ecclesiastical  court,  is  an  action  on  the  case  at  com- 
mon law  (y). 

Amongst  the  benefits  to  the  possessor,  iu  being  sued.  On  being  sned 
may  be  noticed  the  highly  important  one  of  having  the  handi  shSted. 
onus  probandiy  or  burden  of  proof,  thrown  on,  and 
if  no  proo&  are  offered  on  either  side,  or  no  sufficient 
proofs  on  the  side  of  his  adversary  (r),  of  being  entitled 
to  succeed  against  him,  even  where  the  Crown  is  the  ad- 
versary, after  a  possession  of  the  land  for  twenty  years 
without  disturbance  (*). .  For  the  adversary  must  recover 
upon  the  strength  of  his  own  title  (^),  and  cannot  recover 

(«)  GHffithy.MaUhew^ZT.^,  (r)  Say.   Poas.  B.  i.  ss.  8,  6; 

296;  Marga/n  y.  6^f-^,8Man.  &  2  Jac.  &  W.  164;  Best  on  Eyi- 

Bt.  389.  dence,  ss.  278, 828. 

'(«)    LouiUy  y.  Haywa/rd,  1  («)  21  Jac.  1,  c.  14;  Att.'Oen. 

Too.  &  Jer.  683.  y.  Partam,  2  Mee.  &  W.  28. 

(p)  Revett  y.  Browne  6  Bing.  it)    Allen   y.    Mimnffton,    1 

7;  anp.  p.  128.  Sannd.  Ill;  Frogmortond.  Flemr 

(p)  StociiJ.  Boathjl  T.  R.428.  ing  y.  8e<ftt,  2  East,  467;  Qoodr 

(q) Stocks Y,Booth,lT.liA2S',  tUle  d.  Parker  y.  Baldmn,  11 

Mainwarmg  y.  GiUi,  5  B.  &  Aid.  East,  488;  15  Ir.  Law  Rep.,  N.  S. 

361;  3  BiDg.  188;  8  B.  &  C.  294.  289. 
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on  the  weakness  of  t^at  of  the  possessor,  who  has  a  right 
against  every  man  who  cannot  show  a  better  title  (x) ; 
and  when  the  possession  is  law&l,  and  not  that  of  the 
lessor  of  the  plaintiff  in  ejectment,  the  possessor  may 
defend  himself  upon  his  title,  though  twenty  years  have 
run  against  him  before  he  took  possession  ( y),  and 
there  is  nothing  in  the  sections  2  and  3  of  the  statute 
3  &  4  Will.  4,  c.  27,  or  in  the  authorities  by  which  they 
have  been  expounded,  to  abridge  the  protection  given 
to  possession,  or  to  shift  from  the  plaintiff  the  burden  of 
proving  a  possessory  title  unbarred  by  the  Statute  of 
Limitations  (z).  If,  however,  the  possessor  prove  no 
right  to  the  possession,  no  title,  no  conveyance,  but 
rests  on  his  mere  naked  possession  without  any  evidence 
how  or  when  he  acquired  it,  he  is  not  in  a  condition  to 
call  for  any  presumption  in  his  fitvour  (a) ;  and  where 
he  relies  upon  his  possession  alone,  and  it  can  be 
referred  to  a  conveyance  by  a  tenant  in  tail  barring 
himself  only  and  not  his  issue,  the  possession  will  be  so 
referred,  and  the  heir  in  tail  plaintiff  in  ejectment  need 
not  explain  the  possession  or  show  that  the  convey- 
ance was  not  by  fine  or  recovery  (ft). 


Lord  St.  Leo-       At  the  Spring  Assizes,  1869,  held  at  Lewes  before 

burner, '  Mr.  Baron  Bramwell,  was  tried  a  case  (c)  which  fur- 

Oimeral&d        i^ishcs  a clcar,  decisive,  and  important  illustration  as  well 

Tantagesof  the  of  the  policy,  the  benefits,  and  the  great  public  advantage 
Statotes  of  Li- 

(x)  Sticker  v.  Burriey,  1  Lord  (y)  Doe  d.  Bummgh  and  Ux, 

Raym.  741;  2  Salk.  421;  Doe  d.  v.  Readey  8  East,  353. 
Harding  v.  Cooke,  7  Bing.  846;  («)  16  Ir.  Law  Rep.,  N.  S.  288. 

Soe  d.  Hdldane  y.  Harcey,  4         (a)  Doed,  Hammond  y.  Cooke, 

Burr.  2487;  Doe  d.  Crisp  v.  Bar-  6  Bing.  174. 
her,  2  T.  R.  749;  Doe  d.  Bogers  t.  (()  Doe  d.  Smith  t.  Pike,  8  B. 

Mears,  Cowp.  129;  Doed.  Carter  &  Ad.  788. 
Y.  Barnard,  13  Q.  B.  945 ;  1  East,  (0)  Lord  St.  Leonards  y.  Ash- 

244.  burner. 
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in  general  of  the  Statutes  of  Limitation,  as  of  the 
BuiEciencj  of  naked  possession  against  a  mere  wrong- 
doer, and  of  the  propriety  of  using  those  statutes  as  a 
protection  against  imaginary  claims. 

The  action  was  ostensibly  one  of  trespass,  but  in  Naked  posses- 
reality  to  try  the  title  to  the  land  in  question.     The  of'o^^t^f 
possession  of  the  plaintiff  had  existed  for  forty  years,  against  a 
and  on  various  occasions  during  that  period  he  exercised  ^'^"^ 
acts  of  ownership,  such  as  planting  trees  on  the  land, 
cutting  them  down,  sporting  over  the  land,  and  beating 
the  boundaries.     This  possession   and  these  acts  he 
proved  and  relied  upon,  without  producing  any  docu- 
mentary evidence  of  his  title.     Title  deeds,  said  the 
learned  baron,  come  to  little  without  evidence  of  actual 
enjoyment,  for  otherwise  any  of  them  might  pretend  to 
give  away  the  land  of  anybody  else.     Parchment  comes 
to  little.     The  great  question  is  as  to  actual  enjoyment. 

The  noble  and  learned  plaintiff  refiised  the  produc-  Non-produc- 
tion of  any  of  his  title  deeds,  and  Mr.  Baron  Bramwell  d^^*^*^* 
said  the  reAisal  had  his  sympathy,  as  entirely  in  accord- 
ance with  sound  sense,  with  justice,  and  with  law.  For 
it  appeared  to  him  extremely  hard  that  a  man  should 
commit  a  trespass  upon  the  land  of  another,  and  then 
say  to  him,  ^*  Produce  your  title  deeds  and  show  that 
the  land  is  yours !"  Surely  he  might  &irly  answer, 
**  You  have  no  right  to  call  upon  me  to  do  so,  for  I  am 
in  possession  and  you  are  a  trespasser.  Produce  your 
own  deeds." 

The  learned  baron  also  said  that  he  should  be  sorry  Propriety  of 
if  it  were  ever  supposed  that  a  man  may  not  righteously  ?f*°«  *^®  ^ 
take  advantage  of  such  a  title.     A  great  jurist  had  jus-  fence. 
tified  it  on  the  ground  that  it  was  much  harder  that  a 
man  should  lose  what  he  had  long  held,  under  the  im- 
pression that  it  was  his,  than  that  another  should  get 
what  he  had  never  had,  and  never  supposed  to  be  his  {d). 

(<0  Vide  ante,  pp.  7-28, 126-180. 
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CHAPTER  I.  , 

THE  NATUEE  OF  SUCH  PRESCRIPTION. 

Prescription,  the  mother  of  repose  (a),  in  the  largest 
acceptation  of  the  term,  is  a  title  to  things  either  cor- 
poreal or  incorporeal  by  the  mere  enjoyment  thereof  for 
the  time  allowed  by  law;  as  to  things  corporeal  by  pos- 
session, in  the  Soman  law  called  usucaption^  and  as  to 
things  incorporeal  by  quasi  possession,  or  immemorial 
usage  merely,  ex  usu  et  tempore  (J). 

Prescription,  however,  as  applied  to  the  acquisition, 
by  immemorial  usage,  of  things  incorporeal  or  rights, 
either  as  incident  to  things  corporeal,  or  as  not  so  inci- 
dent but  in  gross,  and  whether  by  prescription,  as  contra- 
distinguished from  custom,  or  by  custom,  is  termed 
prescription  at  the  common  law  by  immemorial  usage, 
as  contradistinguished  from  the  statutory  time  of  limi- 
tation, and  is  where  a  custom,  or  usage,  or  other  thing, 
hath  been  used,  for  time  whereof  mind  of  man  runneth 
not  to  the  contrary  (c),  or,  as  Lord  Coke  says,  a  title 
by  use  and  time  allowed  by  the  law,  a  mere  usage  in 
pais  (rf) ;  and  consists  of  two  branches,  namely,  pre- 
scription commonly  so  called  in  contradistinction  to 
custom,  and  custom. 

Prescription  and  custom,  as  distioguished  from  each 
other,  although  having   in  many  respects,  as  will  be 

(a)  Plowd.  857, 36S;  2Inst  202.  (c)  Litt.  s.  170;  Co.  litt.  113a, 

(&)  Bract. Ub.ii.  c.22;  Co.Litt.  b,  114a,b,  116 a, b,  121b,122a,b. 

113  a;  3  Cru.  Die.  titxxxi.  c  i  (ji)  Co.  Litt.  113a, b. 

s.1.    Snpra,Bookn. 
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hereafter  shown^  sereral  qualities  in  commoiij  3ret  differ 
in  several  essential  particulars.  The  difference  consists 
chiefly  in  the  origin,  with  reference  to  the  common  law, 
in  the  persons  who  may  claim,  in  the  things  which  may 
be  claimed  by  each  of  these  titles,  and  in  the  mode  in 
which,  in  pleading  and  otherwise,  these  titles  are  alleged 
or  stated.  The  characteristic  difference  between  the 
two  titles  most  conmionly  stated  is,  that  prescription 
properly  so  called  is  personal,  whilst  custom  is  local  (e). 
Prescription  and  custom,  said  Coke,  C.  J.,  are  brothers, 
and  ought  to  haye  the  same  age,  and  reason  ought  to 
be  the  &ther,  congruence  the  mother,  use  the  nurse,  and 
time  out  of  memory  to  fortify  both(/).  Sometimes 
they  are  indeed  said  to  be  of  contrary  natures  and  in- 
compatible, and  cannot  give  being  to  the  same  thing  (^), 
and  sometimes  all  one  (A);  and  that  any  difference 
between  them  consists  rather  in  the  manner  in  which 
they  are  claimed,  and  pleaded,  than  in  their  nature  {i), 
Their  essential  differences  will  appear  in  the  next  two 
chapters. 

Prescription  and  custom  have  been  said  to  be  so  &r  Cannot  give 
of  contrary  natures  and  incompatible,  that  they  cannot  Jj^^*^- 
give  being  to  the  same  thing  (A).  "Whether,"  said 
the  court  in  Blewett  v.  Tregonning  (/),  "  a  prescriptive 
and  a  customary  right  to  the  same  privilege  can  by 
possibility  exist  in  respect  of  the  same  land,  if  each  be 
distinctly  proved  by  proper  evidence  appUcable  to  each, 
was  an  abstract  question  not  necessary  to  decide"  (m) ; 
but  the  court  held  that  the  same  evidence  which  would 
prove  a  prescriptive  right  could  not  be  used  to  prove  a 
customary  one. 

(O  Co.  litt  lis  b;  Jenkin  r,  (i)  1  Yentr.  889;  Cl^rkaon  t. 

Viviati,  Poph.  201 ;  2  Com.  263.  Woodhoiue,  5  T.  R.  412,  n. 

(/)  RowUiy,  Maton,  2Brownl.  (&)  1  Ventr.  389  et  $eq. 

192, 198.  (0  8  Ad.  &  E.  554, 588. 

ig)  1  Ventr.  889.  {m)^eet^Padmichy,Kniifhty 

(A)  Cro.  El.  863;   Day  y,  Sor  7  Ex.  854. 
radge^  Hob.  85. 
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A  prescriptive  right,  however,  may  be  neither  a  pre- 
scription properly  so  caUed,  nor  a  custom,  but  in  its 
nature  between  the  two.  Thus  a  local  prescription  to 
privilege  persons  in  a  certain  place  and  condition  is  not 
a  custom,  because  it  concerns  the  discharge  of  persons 
and  is  merely  local ;  nor  a  prescription,  because  not  an- 
nexed to  any  estate  or  any  person,  but  in  relation  to  a 
certain  place  and  condition,  and  yet  is  rather  termed  a 
prescription,  being  by  way  of  discharge  (/?). 

The  two  inseparable  incidents  to  a  title  by  prescrip- 
tion at  common  law  are  possession  or  usage  and  time, 
and  the  usage  must  be  long,  continual  and  peaceable  {q), 
or,  in  technical  language, "  for  time  whereof  mind  of  man 
runneth  not  to  the  contrary,"  that  is,  that  no  man  alive  has 
heard  any  proof,  or  has  any  knowledge  to  the  contrary  (r) ; 
and  in  pleading  such  a  title  it  ought  to  be  expressed  by 
time  out  of  mind  (*),  or  by  some  equivalent  expression  (f). 
That  time  is  from  the  first  day  of  the  reign  of  King 
Bichard  the  First,  1189,  and  the  proof  may  be,  either 
by  record,  or  sufficient  matter  of  writing,  or  by  a  man's 
own  proper  knowledge ;  and  the  former  proof,  although  it 
exceed  the  memory,  or  proper  knowledge  of  any  man 
living,  is  within  the  memory  of  man(2<). 

The  consequence  of  this  is,  that  a  claim  by  prescrip- 
tion, however  reasonable  in  itself,  if  shown  to  have 
commenced  within  this  period,  cannot  be  sustained.  A 
bad  and  mischievous  law,  and  one  which  is  discreditable 
to  us  a  civilized  and  an  enlightened  people,  and  fraught 
with  inconvenience  in  many  cases  in  its  application  (x). 


(j9)  Day  T.  Savadge,  Hob.  86 ; 
1  Ventr.389,890.  18, 

(q)  Co|Littll3a,b. 

(r)  Litt.  8.  170. 

{t)  Goodwin   t.   JBrookt,    T.      725. 
Jones,  228. 


(t)  See  Hew  v.  Oenge,  Cawp. 

(u)  Co.  Litt  115  a. 

(a?)  Bryant  t.  Ibat,  7  B.  &  8. 
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CHAPTER  II. 

PBESCRIPTION  COMMONLY  SO  CALLED  AND  AS  DIS- 
TINGUISHED FROM  CUSTOM. 


Section  I. 

The  Nature  of  Prescription  as  distinguished  from 
Custom, 

Besides  usage  from  time  immemorial  {a\  as  such  time  Beqaisites  of 
is  understood  in  law  (J),  already  stated,  every  prescrip-  prescnption 
tion,  as  distinguished  jfrom  custom,  must  be  lawfiil  in 
itself  (c),  reasonable  ((f),  or,  as  sometimes  negatively 
expressed,  not  against  reason  {e) ;  which  is  not  to  be  un- 
derstood of  every  unlearned  man's  reason,  but  of  arti- 
ficial and  legal  reason  warranted  by  authority  of  law, 
lex  est  summa  ratio  (/) ;  and  certain  {ff)  in  its  nature, 
and  as  to  the  thing  claimed  (k),  or  the  thing  out  of  which 
the  right  claimed  issues  (t),  and  as  to  the  persons  claim- 
ing (A)^  and,  where  claimed  in  a  que  estate,  as  to  the 
lands  in  respect  of  which  the  claim  is  made ;  as  a  modus 
in  satisfaction  of  tithes  arising  upon  specific  lands  is  a 

(a)  Vide  last  Chapter.  v.  MaUhia$,  4  Jnr.,  N.  S.  628; 

(d)  Co.  litt.  110  b,  1 18  b ;  Dow,  Lawrence  v.  Eitoh,  L.  R.,  8  Q.  B. 

S2  a  ^  seq.  521. 

(<;)    Com.    Dig.    Pnescriptioii,  (0)  litt  as.  80,209,212;  Flowd. 

F  2  899. 

"(rf)  lb.  E.  4 ;  Caryton  v.  Lethe-         (/)  Co.  Litt.  62  a ;  Willes,  204. 
bye,  2  Saand.  117;  Bailey  y.  Ste^         {y)  Com.  Dig.  Praoaeriptioii,  E. 

pkens,  12  C.  B.,  N.  S.  91 ;   Willing  8 ;  Att.-  Gen.  v.  Mattkioi,  sup. 
gale  r.  Maitland,  12  Jur.,  N.  S.  (A)  LuttreVs  ease,  4  Co.  86  a. 

932;  Hilton  v.  The  Earl  Ora/nr  (i)    Welden   v.    Bridyewater, 

viUe,  5  Q.  B.  701 ;  Blaokett  v.  Cro.  El.  421. 
Bradley,  1  B.  &  S.  940;  Wake-  (A)  Pain  t.  Patrick,  8  Mod. 

field  T.  The  Duke  of  Bucoleuyh,  290  j    Willinyale   t.    Maitland, 

15  W.  K.  783;  Paddoek  v.  Ibr-  sup. ;  Constable  ▼.  jncholum,  14 

Tester,  3  M.  &  G.  908;  Att.-Gen,  C.  B., N.  S. 280. 
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prescription  for  the  right  or  privilege  ae  annexed  to  par- 
ticular lands,  and  can  no  more  exist  without  a  certainty 
in  the  lands  to  which  it  is  annexed,  than  a  shadow  with- 
out a  substance  (Z). 
InTolving  A  prescription  may  involve,  primd  facie,  some  un- 

bnt  redncEie  certainty  but  be  reducible  to  certainty,  and  therefore,  in 
to  certainty,  ^j^g^^  particular,  free  from  objection ;  thus  a  prescription 
to  take  yearlya  profit  by  divers  persons  out  of  a  certain 
number  of  acres  to  be  allotted  amongst  them  yearly  in 
alternis  vicibusy  parcel  of  a  larger  number,  being  cer- 
tain as  to  the  number  of  acres  from  which  the  profit  is 
to  be  taken,  is  not  rendered  uncertain  by  the  variation 
after  each  year  of  the  particular  acres,  or  the  place 
where  they  lie  ;  for  the  yearly  allotment  determines  the 
certainty  of  both,  and  certum  est  quod  certum  reddi 
potest  (m). 

The  claim  may  be  primd  facie  unreasonable  and 
uncertain,  but,  interpreted  by  the  grant  presupposed  in 
every  prescription,  may  be,  according  to  the  same  maxim, 
both  reasonable  and  certain.  Thus  where  the  owners 
and  the  occupiers  of  a  &rm  claimed  the  sole  and  ex- 
clusive right  of  pasture  and  feeding  of  sheep  and 
lambs  on  certain  land,  as  a  right  belonging  and  apper- 
taining to  the  farm,  not  the  sheep  and  lambs  of  the 
claimants,  but  sheep  and  lambs  generally,  without  re- 
striction ;  and  the  question  was  as  to  the  extent  of  the 
right  as  respects  the  sheep  and  animals  to  be  fed,  and 
was  determined  on  the  principle  to  be  applied  in  the 
interpretation  of  the  assumed  grant  on  which  the  pre- 
scription was  founded.  This  principle,  the  court  said, 
seems  to  be  to  ascertain  the  extent  of  the  rights  con- 
ferred, and  the  rights  reserved,  by  the  grant,  and  to  see 
whether  the  act  be  in  derogation  of  the  latter.  By  the 
terms  of  this  prescription  the  grantees'  right  is  limited 

(Q  Bennett  r.  Ready  1  Anfitr.         (m)    Welden  v.  Bridgewater, 
322, 829.  Cro.  £1.  421. 
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to  the  feedtng  of  sheep  and  Iambs.  This  would  be 
wholly  insensible  if  the  entire  pasturage  were  granted 
to  him  in  exclusion  of  the  lord.  Further5  the  right  to 
feed  by  sheep  is  not  limited  by  number,  so  as  to  make 
it  indifferent  to  the  lord  by  whose  sheep  the  pasturage 
is  enjoyed,  but  is  a  grant  to  the  occupier  of,  and  is  ap- 
purtenant to,  the  fimn.  Some  interest  in  the  pasturage 
being  reserved  to  the  lord,  the  questions  are, — what  is 
that  interest  ? — and  is  the  taking  relied  on  in  deroga- 
tion of  it  ?  The  court  thought  the  most  reasonable 
conclusion  was  that  the  lord's  interest  was  in  the  con- 
suming, by  the  mouths  of  his  cattle  and  horses,  whaterer 
was  not  required  for  the  sheep  and  lambs  levant  and 
couchant  on  the  farm  (tz),  and  that  from  the  language 
of  the  whole  prescription  the  taking  was  injurious  to 
such  right.  The  claim  therefore  was  restricted  to  the 
sheep  and  Iambs  of  the  owners  and  occupiers  of  the 
&rm,  and  was  held  not  to  authorize  the  pasturing  and 
feeding  by  th^hi  of  the  sheep  and  lambs  of  strangers  (o). 

In  all  prescriptive  rights  the  claim,  in  order  to  be  Bestrictions 
valid,  must  be  made  with  some  limitation  and  restric-  ^^^  ^^  validity. 
tion,  both  as  to  the  thing  to  be  taken,  and  the  time  for 
taking  it(p).  Even  claims  of  right  in  alieno  solo  not 
by  prescription,  in  order  to  be  valid,  must  be  made  with 
some  limitation  and  restriction.  Therefore  an  indefinite 
claim  to  enter  upon  and  to  take  out  of  and  from  a  cer- 
tain close  all  the  clay  in  it  is,  in  effect,  to  take  the 
whole  close,  and  cannot  be  sustained  {q). 

Every  prescription,  as  distinguished  from  custom,  itg  origin  mnBt 
ought  to  have  by  common  intendment  a  lawful  begin-  ^  lawful. 
ning  (r) ;  and  the  general  rule  is  that  every  prescrip- 


i; 


«)  Co.Iitt.  122  a.  {q)  Clayton  y.  Ckfrhy^  6  Q.  B. 

[d)  Jonc9  Y.  JRichardf  6  Ad.  &  415. 

EL  413;  6  lb.  630,  on  error.  (r)  Gateward^s  case,  6  Co.  59; 

(p)  See  BUwettY,  Tregonning,  1  T.  R.  667;  Doug.  126;  1  CL  & 

3  Ad.  &  £.  654;  6  Q.  B.  419  et  F.  864. 
9eq.,  and  cases  cit. 
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tion,  which  by  any  possibility  can  be  supposed  to  have 
had  a  legal  commencement^  is  good(«).  This  com- 
mencement is  by  a  presupposed  grant ;  for  prescription 
is  allowed  only  to  supply  the  loss  of  a  grant.  Ancient 
grants  must  often  be  lost,  and  it  would  be  hard  that  no 
title  could  be  made  to  things  lying  in  grant,  but  by 
showing  the  grant.  Upon  immemorial  usage,  therefore, 
the  law  will  presume  a  grant,  and  a  lawftd  beginning, 
and  allows  such  usage  for  a  good  title,  but  still  only  to 
supply  such  loss  (t).  And  although  the  usage  may  not 
have  been  from  time  immemorial,  yet  if  it  can  have  had 
a  lawftd  origin  within  time  of  memory,  such  lawful 
origin  ought  to  be,  and  will  be,  presumed  (w). 
Its  validity  Assuming  then  such  a  grant  to  hare  been  made,  the 

by  that  of  the  validity  of  it  will  determine  the  validity  of  the  prescrip- 
prerappofled  tion  and  therefore  requires  consideration  (v).  In  such 
supposed  grant,  the  capacity  of  the  grantor  to  make,  of 
the  grantee  to  take  under,  and  of  the  thing  claimed  by 
prescription  as  the  subject  of  it,  to  pass  by  such  grant, 
would  be  essential  to  its  validity.  If  the  subject  claimed 
were  a  judicial  office  in  Ireland,  then  as  that  part  of  the 
United  Kingdom  did  not  come  under  the  dominion  of 
the  Crown  of  England  until  after  the  time  of  legal 
memory,  the  Crown  could  not  grant  such  an  office 
there  (x) ;  or  if  the  thing  claimed  be  claimed  against  a 
corporation  created  within  that  time(y);  or  a  person 


(*)  "Per  A&hhuTSt,  J.,  Lord  Pel- 
ham  V.  Piokengill,  1  T.  R.  660, 
667. 

it)  Bro.  Abr.  Custom,  pi.  46; 
Ventr.  387;  Dow,  33  b.;  Bowlet 
V.  Mason,  2  Brownl.  196,  198; 
Blundell  v.  Cattorall,  5  B.  &  Aid. 
298,  Judgment  of  Holroyd,  J., 
295,296,297;  Lochwoody,  Wood, 
6  Q.  B.  60,  64;  Oih$on  v.  Clarky 
1  Jac.  &  W.  169;  Paddock  v.  For- 
r0^<?r,  8  M.  &  G.  903;  Constable 
V.  Nicholson,  14  C.  B.,  N.  S.  230; 
Carter  v.  Mureut,  4  Burr.  2162, 


2165;  Att.'Gen,  t.  Matthias,  4 
Jur.,N.S.  628. 

(u)  La/rorenee  v.  Hitch,  L.  R, 
8  Q.  B.  621. 

(«)  See  JoT^es  t.  Richard,  6 
Ad.&£.530. 

{x)  See  J^d;  parte  Sham,  Beat- 
ty,24,34. 

(y)  Co.  litt.  102  b;  Pitts  v. 
Oainee,  1  Lord  Ra3rm.  558;  The 
King  and  Edwards  v.  The  Bair- 
liffs  of  Allboroiiffh,  1  Keb.  308; 
Att.-Gcn.  V.  Jjuton  Board  of 
Health,  2  Jur.,  N.  S.  180. 
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incapable  of  making  a  grant  (z) ;  or  if  the  thing  claimed 
be  claimed  by  such  a  corporation,  or  by  a  class  of  per- 
sons not  incorporated  and  having  no  capacity  to  take  by 
grant  from  a  private  person,  as  the  parishioners  or 
inhabitants  of  a  certain  place  (a),  at  least  where  the 
thing  claimed  is  a  benefit  or  profit  in  alieno  solo^  and 
not  a  mere  easement  only  (A),  although  they  may  have 
such  capacity  if  the  grant  to  them  were  from  the 
Crown  (c);  or  by  persons  who,  although  originally 
having  such  capacity,  have  been  since  deprived  of 
it(rf);  or  the  thing  claimed  could  not  have  been  the 
subject  of  a  grant,  as  the  offices  just  mentioned,  or  an 
office  created  since  the  time  of  legal  memory ;  or  the 
subject  of  the  prescription  has  been  the  subject  of  a 
grant  made  since  that  time  {d ) ;  or  the  grant  of  the 
thing  would  be  unreasonable,  or  absurd  and  an  impossi- 
bihty  (tf),  for  the  supposed  grant  should  correspond  to 
the  user ;  and  where  the  right  is  claimed  in  or  out  of 
land,  the  grant  should  be  such  as  may  and  does  include 
the  whole  of  the  land  (/). 

The  extent  of  a  prescriptive  right  is  sometimes  de-  And  also  its 
termined  by  ascertaining  what  would  be  the  interpreta-  ®^*®"*- 
tion  of  the  presupposed  grant  on  which  the  prescriptive 
right  is  founded  (  g). 

(5)  See  Bryan  t.  WhUtler,  8  (p)  Dyer,  100;  4  Leon.  190,  ca. 

B.  &  C.  288 ;  JBa/rker  y.  Richard-  299;  Cro.  £1. 35.    See  also  Loch- 

ton,  4  B.  &  Aid.  679.  wood  v.  Wood,  snpra ;  Willingale 

(a)  Co.  latt  8  a;  Touch.  237;  v.  Maitland,  12  Jnr.,  N.  S.  932, 

Ahhott  V.  Weekly,  1  Lev.  176 ;  4  and  the  anthorities  there  cit 

Ck).  32;  Oate7vard'tcaie,eib,59',  (jd)  AU,-Oen.  v.  Matthias,  4 

Mteh  V.  B/Mvling,  2  H.  B.  393;  Jur.,  N.  S.  628. 

Iki$an  V.  SmUh,  9  Ad.  &  E.  406;  {e)  Peardon  t.   Underhill,  16 

6  B.  &  Aid.  279 ;  9  Ad.  &  E.  417,  Q.  B.  120. 

421;  Lookwood  v.  Wood,  6  Q.  B.  (/)  Maxwell  y,  Martin,  6  Bine. 

50.  522. 

(5)  Gateward'B  case,  6  Co.  69;  (^)  See  Jones  v.  Richard,  6 

Baker  v.  Brereman,  Cro.  Car.  Ad.  &  E.  630;  supra,  p.  138. 
418;  LoekwoodY.  TTcw^f,  snpra. 
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Natural  per- 
sons and  cor- 
porations. 


Classes  of 
persons  not 
incorporated* 


Section  II. 
Who  may  claim  by  Prescription. 

Prescription  is  commoiilj  said  to  be  personal^  and 
for  the  most  part  applied  to  persons  (2),  and,  in  general, 
to  one  definite  and  certain  person  (A),  either  alone,  or 
in  alternis  vicibus  with  others  (Z),  or  to  a  body  corpo- 
rate (m). 

All  natural  persons,  and  all  bodies  politic  or  corpo- 
rate (n),  created  before  the  time  of  legal  memory  or  by 
prescription  (o),  and  when  so  claiming  a  right  in  gross, 
must  allege  its  own  existence  fi'om  time  immemorial  {p). 

Persons  not  having  any  perdurable  estate,  and  form- 
ing an  indefinite  class,  but  not  incorporated,  and  who 
cannot  take  by  grant  fi*om  a  private  person,  as  inhabi- 
tants or  parishioners  (y),  cannot  claim  by  prescription 
properly  so  called. 

An  indefinite  class  of  persons,  however,  may  some- 
times claim  by  prescription.  Thus  for  matters  of  privi- 
lege a  prescription  may  be  in  general ;  for  it  is  but  a 
matter  of  exemption  and  personal,  and  is  called  a  pre- 
scription in  distinction  to  custom,  because  custom  is 


{%)  Co.  Litt  113b;  JenUn  v. 
Vitnan,  Poph.  201;  Bowles  v. 
Mason,  2  BrownL  192,  198; 
Gravesend  ease,  lb.  177;  Weekly 
V.  Willman,  1  Ld.  Baym.  405, 406; 
Baker  t.  Bearman,  W.  Jones, 
367. 

(A)  Bowles  Y.  Mason,  snpra; 
Miller  t.  Spateman,  1  Sannd. 
848;  Co.  Comp.  s.  33;  Baker  v. 
Bearman,  sapra. 

(l)  Welden  v.  Bridgewater, 
Cro.  El.  421. 

(m)  Co.  Litt.  118  b;  Bay  v. 
Savadge,  Hob.  86;  Briekwood  v. 
iVvrf,  3  Keb.  281;  1  Ld.  Ravm. 
386;  Lord  Sands  v.  Binder,  Cro. 
El.  898 ;  Bennington  v.  Taylor,  2 
Lutw.  1617. 

(«)  Co.  Litt.  113b;  Bay^Y,  So- 
vadge,  snpra;  Briekwood  t.  Nutt, 
supra;   Lord  Sands  v.  Binder, 


snpra;  Corporation  of  Oxford  v. 
Richardson,  4  T.  R.  437 ;  2  H.  B. 
182 ;  Mayor  and  Burgesses  of 
Truro  t.  Beynalds,  8  Ring.  275; 
MannaU  v.  Fisker,  6  C.  B.,  N.  S. 
866 ;  Blaokett  t.  Bradley,  1  B. 
&  S.  940. 

{0)  Co.  Litt  102  b;  Pitts  r. 
Oainee,  1  Ld.  Ravm.  668 ;  Tke 
King  and  Edwards  ▼.  Tke  Bai- 
liffs of  Allborougk,  1  Keb.  308; 
Att^-iren,  V.  Luton  Board  of 
Healtk,  2  Jnr.,  N.  S.  180. 

{p)  Sae  Pitts  v.  Gainee,  snpra. 

(q)  Oateward*s  ease,  6  Co.  69; 
Weekly  y.  Willman,  1  Ld.  Raym. 
406,  406;  Gravesend  case,  2 
Brownl.  177;  Lockwood  t.  Wood, 
6  Q.  B.  31;  Constable  v.  Nichol- 
son, 14  C.  B.,  N.  S.  230;  BayT, 
Savadge,  Hob.  85;  Rogers  t. 
J?r<?«f<m,10Q.  B.36. 
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merelj  local,  and  this  is  to  persons,  yet  having  respect 
either  to  a  place,  as  all  the  citizens  of  London  (r),  or 
having  respect  to  the  condition  of  persons,  as  all  ser- 
jeants-at-law, or  aU  attomies  of  such  a  court  (5) ;  and 
such  a  prescription  must  be  in  generalty,  to  express  the 
extent  and  nature  of  the  privileges  {t). 

Although  a  class  of  persons  not  incorporated,  as  the  Class  of  per- 
parishioners,  or  inhabitantis,  arprobi  homines  of  a  certain  ^^^  from  the 
place,  cannot  take  by  that  designation  a  grant  from  a  Crown,  incor- 
private  person  («),  yet  they  may  so  take  by  grant  from  ^^ 
the  Crown ;  because  to  the  extent  and  for  the  purposes, 
at  least,  of  such  a  grant,  they  will  be  incorporated  (x). 
Such  persons,  therefore,  would  seem  to  be  capable  of 
claiming  by  prescription  as  against  the  Crown. 

It  is  said  to  have  been  adjudged  that  the  inhabitants 
of  a  town  cannot  be  incorporated,  without  the  consent 
of  the  major  part  of  them,  and  that  incorporation  with- 
out that  consent  is  void  (y).  This  has  been  cited  with- 
out remark  {z).  The  context,  however,  in  Brownlow 
affords  no  countenance  to  this  proposition,  which  is  en- 
titled to  little  weight  as  authority.  Claiming  as  a  body 
corporate,  and  especially  by  prescription,  such  consent 
would  be  primd  facie  presumed. 

It  has  been  doubted  whether  there  may  not  be  a  good 
prescription  for  the  inhabitants  of  a  parish  to  take  stones 
from  the  waste  for  the  repair  of  the  highways  (a).  K 
such  a  prescription  can  be  sustained,  the  ground  would 
seem  to  be  that  as  the  waste  is  the  property  of  the  lord 
of  the  manor,  such  a  right  might  have  had  a  legal 
origin  by  agreement  between  him  and  them ;  or  if ,  in  the 
case  before  the  court,  the  locus  in  quo  was  part  of  the 

(r)  Day  y.  Savadge,  Hob.  85.  63;  WlUingale  t.  MaitUmd,  12 

(«)  1  BoU.  Ab.  264;  1  Ventr.  Jnr.,  N.  S.  982,  and  authorities 

390.  there  dted. 

{t)  1  Vcntr.  386.  (y)  2  Brownl.  100. 

(«)  Co.  litt.  3  a ;  Toach.  237.  (z)  Bac.  Ab.,  Corporation  B. 

(x)  Dyer,  100;  4  Leon.  190,  ca.  {a)  Per  Martin,  B.,  Padmiokr. 

299;  Cro.  El.  85;  3  Bulstr.  5.    See  JKnight,  7  Ex.  854. 
alflo  Loekwaod  v.  Wood,  6  Q.  B.  50, 
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Inhabitants 
cannot  pre- 
scribe for 
easement  in 
alieno  tola. 


Orerseers, 
churchwardens, 
cannot  pre- 
scribe. 


A  subject  can 
against  the 
Crown, 


sea  shore  between  high  water  mark  and  low  water 
mark^  and  therefore  primd  facie  in  the  Crown,  the 
right  might  have  been  the  subject  of  a  grant  from 
the  Crown  to  the  inhabitants,  imder  which  they  would 
be  capable  of  taking  qua  inhabitants.  The  language  of 
the  plea  in  the  case,  that  the  locus  in  quo  was  contiguous 
to  and  adjoining  to  the  sea  shore  or  beach  "  between 
high  water  mark  and  low  water  mark,"  is  not  quite  in- 
telligible. 

Although  inhabitants  or  parishioners  may  perhaps 
claim  by  prescription  for  matter  of  discharge,  as  in 
modo  decimandiy  or  to  be  quit  of  toll  (i),  yet  they  can- 
not so  claim  for  an  easement  in  alieno  solo  ;  and  stall- 
age, or  the  right  of  going  on  the  land  of  another  person 
and  pitching  their  stalls  there  on  market  days,  is  such 
an  easement,  but  if  claimed  by  them,  without  paying 
anything  for  the  use  of  the  soil,  cannot  be  by  prescrip- 
tion (c). 

Overseers  or  surveyors  of  highways,  or  overseers  of 
the  poor,  or  churchwardens,  other  than  as  respects 
churchwardens  and  overseers  under  statutory  provision 
for  special  purposes  (rf),  and  not  for  any  other  purpose  (^ ), 
and  a  parson  and  churchwardens  who  by  custom,  as  in 
London,  are  a  corporation  to  purchase  lands  (/),  can- 
not take  by  grant,  and  therefore  cannot  claim  by  pre- 
scription (ff). 

At  common  law,  notwithstanding  the  maxim  nullum 
tempus  occurrit  regiy  a  subject  may  acquire  by  prescrip- 
tion and  usage  certain  rights  in  the  freehold  or  inherit- 
ance of  the  Crown,  as  common  way,  or  estovers,  and 
also  certain  things,  as  wai&,  estrays,  wreck,  or  such 


(jb)  See  Baker  v.  Brerenuvny 
Cro.  Car.  418;  Bree  v.  Chaplin, 
2  E.  &  y.  Tithe  Ca.  270;  6  Q.  B. 
63. 

{e)  See  Loekmood  y.  Waod,  6 
Q.B.  31,62  ^«0^. 

(ji)  9  Geo.  l,c.  7;  22  Geo.  3,  c. 
83;  09  Geo.  8,  c.  12. 


(e)  Woodcock  y.  Oibton,  4  B. 
&  C.  462;  Boed.  Xarton  y.  Web- 
ster, 12  Ad.  &  £.  442;  UthwaU 
y.  mUns,  13  M.  &  W.  772. 

(/)  Cro.  Jac  632. 

{g)  Padmiek  v.  Knight,  7  Ex. 
854;  Qmgtable  y.  JVichoUan,  14 
C.B.230. 
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like,  of  right  belonging  to  the  Crown  (A),  and  as  re- 
spects those  rights  and  others  similar  so  acquired,  the 
legislature  has  placed  the  Crown  and  also  the  Duke  of 
Cornwall  in  the  same  position  as  subjects  generally  (i) ; 
but  as  respects  other  rights  of  a  similar  nature  to  those 
just  mentioned  not  embraced  by  legislative  provision, 
and  also  as  respects  the  things  also  just  mentioned 
as  so  belonging  to  the  Crown,  and  also  as  respects  other 
similar  rights  not  so  embraced  belonging  to  the  Duke, 
the  relative  position,  not  only  of  the  Crown  and  of  the 
subject,  but  of  the  Duke  and  of  other  subjects,  remains 
as  at  common  law. 

As  a  subject  may  acquire  by  prescription  rights  —and  the 
against  the  Crown  and  against  the  Duke  of  Cornwall,  a  rabiect*^'^ 
so  reciprocally  the  Crown  and  the  duke  may  acquire 
such  rights  in  the  freehold  and  inheritance  of  the  sub- 
ject (A),  and  for  the  defence  and  preservation  of  such 
rights  may  avail  themselves  of  the  same  laws  as  the 
subject  (Z). 

A  spiritual  person  may  prescribe  for  a  portion  of  Spiritnal 
tithes  in  the  land  of  another,  and  also  in  non  deci--  peraoM. 
mando  (m). 

A  lay  person,  although  in  general  incapable  of  pre-  Laypersons 
scribing  for  things  spiritual  as  appurtenant  to  a  tem-  t^n^T 
poral  inheritance,  may,  under  special  circumstances, 
prescribe  to  have  tithes  in  his  manor  as  appurtenant 
to  it  (w). 

A  person  living  out  of  a  parish  may  claim  by  pre-  Pew. 
scription  a  pew,  either  in  an  aisle,  or  in  the  nave,  of  the 
church  of  the  parish  (o). 

Every  natural  person,  claiming  by  prescription  things  How  persons 
which  cannot  be  granted  without  deed  and  are  not  ap-  ™'"*  preacn    . 
pendant  to  lands  or  tenements,  must  prescribe  in  him- 

(A)  nowd.  822.  (ot)  2  Co.  44. 

(i)  2  &  8  Wm.  4,  cc  71, 100.  (»)  2  Co.  46. 

(A)  Plowd.322.  (o)  LousUy    v.    Hay  ward,    1 

(0  lb.  243 ;  11  Co.  68.  Yon.  &  Jer.  683. 

L.  L 
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self  and  in  his  ancestors  whose  heir  he  is,  because  such 
things  cannot  pass  without  deed  (p) ;  but  claiming  thus 
things  which  are  so  appendant  must  prescribe  in  himself 
and  all  those  whose  estate  he  hath,  or,  as  it  is  techni- 
callj  called,  in  a  que  estate  (q)  in  the  lands  themselves, 
because  the  lands  may  pass  by  alienation  without 
deed  (r),  that  is,  by  feoflSment  This  reason,  however, 
is  no  longer  strictly  applicable,  for,  although  lands  may 
pass  by  feoffinent  still,  yet  a  feoffinent  at  common  law, 
unless  now  evidenced  by  deed,  is  void  (*).  Every  body 
politic  or  corporate,  whether  sole  or  aggregate,  claim- 
ing by  prescription,  must  prescribe  in  the  name  of  such 
body  and  of  its  predecessors,  or  in  a  like  estate  {t). 
WhenmtLqne  A  person  claiming  by  prescription  in  a  que  estate 
utate.  must  claim  either  as  the  owner  in  fee  (m),  or,  having  an 

interest  less  than  the  fee,  in  the  name  of  the  owner  of 
the  fee  (v) ;  and  the  freehold  tenants  of  a  manor  must 
claim  by  prescription,  and  in  a  que  estate  {x) ;  and  a 
copyholder  claiming  a  right  in  lands  out  of  the  manor 
must  prescribe  in  the  name  of  the  lord  (y )• 
When  not.  ^  prescriptive  obligation  on  a  person,  such  as  to 

repair  fences,  need  not  be  pleaded  in  a  que  estate^  be- 
cause the  party  pleading  does  not  know  the  title,  and 
may  therefore  say  that  the  tenants  and  occupiers,  firom 
time  whereof,  &c.,  have  been  used  to  make  and  repair 
fences  (z). 

(p)  Litt8.183;Co.Littl21a.  See  also  IHmey  y.  Stoeher,  12 

(o)  Co.  Litt  121  a.    See  Padr  Jor.,  N.  S.  419. 

dock  Y.  Ibrreiter,  3  M.  &  G.  908;  (v)  Foiiton's  ease,  4  Rep.  81; 

Bennett  y.  Beady  1  Anstr.  322,  n.  Oateward's  eoie,  6  lb.  69 ;  Cro. 

(r)  Litt.  8.  ISa  Jac.  152,  &  C, ;  Smith  y.  Morris, 

(«)  S  &  9  Vict.  c.  106,  B.  8.  Fortes.  840. 

(f)  Go.  litt  113  b.     See  Ben-  (w)    TKompton     y.    Boberts, 

nington  y.  Taylor,  Latw.  1517;  Portes.  889. 

Lord  Sandi  y.  Binder,  Cro.  EL  (y)  I\niton*i  ease,  sap. ;  Hob. 

898;  Blaekett  y.  Bradley,  IB.  86 ;  Co.  Litt  121  a. 

&  S.  940.  (2)  Per  Cor.,  Jones  y.  BoHns, 

(u)  Go.  litt  113b ;  Fort  840.  10  Q.  B.  620, 635. 
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Section  III. 
What  may  be  claimed  by  Prescription, 

The  things  which  may  be  claimed  by  prescription  at  Things  incor- 
common  law,  one  writer  says,  must  be,  legally  speaking,, ^^^ 
of  an  incorporeal  nature  {a).    The  nature  of  some  things 
however  which  may  be  so  claimed  is  not  always  incorpo- 
real, but  is,  as  wiU  presently  appear,  sometimes  cor- 
poreal.    Other  writers  say  incorporeal  hereditaments 
only  (i).     But  incorporeal  hereditaments  are  only  one 
class  of  such  things.     Another  writer  says  incorporeal 
rights  alone  can  be  so  claimed  (c).     But  rights,  as  a 
species  of  things  in  law,  are  not,  as  things  are,  divisible 
into  corporeal  and  incorporeal;  and  if  mere  rights,  apart 
from  the  object  of  them,  were  regarded  as  the  subjects 
of  prescription  at  common  law,  land,  which  will  be 
hereafter  shown  not  to  be  the  subject  of  such  prescrip- 
tion, would  be  the  subject  of  it.    Distinguishing  a  right 
from  the  object  of  it,  things  corporeal  and  personal,  as  _and  flome 
treasure  trove,  waifi,  estrays,  wreck  of  the  sea  (d),  which  *^™||  ^^ 
is  estray  on  the  sea  coming  to  land,  as  estray  of  beasts  personal. 
is  on  the  land  coming  within  any  privileged  place  {e\ 
the  royal  fishes,  whales,  sturgeons,  and  porpoises,  royal 
fowl,  as  swans  (/),  and  tiie  like  (^),  as  well  as  things 
incorporeal,  may  be  claimed  by  prescription. 

The  things  which  may  be  claimed  by  prescription  at  They  most 
common  law  must  have  had  existence  before  the  time  before  toe  of 
of  legal  memory  (A),  and  must  also  be  such  as  might  ^®^  ™^^7 
be  the  subject  of  grant  either  from  the  Crown  or  the  able. 
Duke  of  Cornwall  (i),  and  which  the  Crown,  without 

(a)  2  Woodd.  61.  (0  5  Rep.  108. 

(*)  2  Com.  264;  8  Cm.  Dig.  (/)  7  lb.  16. 

421.  (^)  Co.Iitt.ll4b. 

{e)  Phear  on  Waters,  76.  (A)  Oriffith  v.  Matthewi,  5  T. 

id)  Flowd.  822 ;  Hale  De  Jnre  B.  296.    See  also  1  Ventr.  405. 

yUn^pMiim;  5  B.  &  Aid.  298 ;  (i)  Co.  Litt  114  b  ;  1  Rep.  16 ; 

2  Brod.  &  B.  403.  18  C.  B.,  N.  S.  416. 

l2 
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derogating  from  the  public  right,  could  grant  (j) ;  or 
from  a  private  person  (A),  or  of  a  reservation  (/),  equiva- 
lent to  a  grant  (m).  If  not  grantable  they  cannot  be 
so  claimed  (n).  When  claimed  as  appendant  or  appur- 
tenant, thej  must  be  of  such  a  nature  as  may  be  so 
claimed  (o),  and  not  in  gross  only  (/?). 
Things  of  Things  claimed  by  prescription  at  common  law  are 

m«it8,^i^  commonly  either  things  of  profit,  or  easements  or  pri- 
vileges. vUeges  (9),  as  to  take  a  profit  or  benefit  from  or  out  of 
the  lands  of  another  person,  apart  from  the  land  or  soil 
itself,  as  common,  and  either  appendant  or  appurtenant, 
of  which  prescription  is  the  mother  (r) ;  or  in  gross,  or 
to  have  an  easement  in  the  land  of  another,  even  from 
or  in  the  land  of  the  Crown  or  the  Duke  of  Cornwall, 
notwithstanding  the  maxim  nullum  tempus  occurrit 
regies) ;  or  by  them  from  or  in  the  land  of  a  subject,  or 
the  use  of  water  or  of  light ;  the  right  for  the  freehold 
tenants  of  a  manor  to  dig  and  carry  away  stones  for 
repairing  their  houses  or  for  building  others  {t)  may  be 
claimed  by  prescription. 
Toll.  The  right  to  take  toll  (m),  and  as  well  toll-traverse, 
or  toll  for  passing  over  the  soil  of  a  private  person 
where  the  public  had  no  right  to  pass  before,  not  im- 

{j)  See  Mayor,  ^e,  of  North-  lb.  230. 

ampton  v.  Ward,  1  Wilson,  107;  {0)  Co.  Litt.  121b;  Bailey  t. 

I7ie   Mayor  of  Nottinghmh    v.  JStephofu,  supra. 

Lambert,  Willes,  111;   Gann  v.  (p)  lb.  AckroydY.  Smith,  10 

The  IfSree  lUhers  of  WhUttdbU,  C.  B.  164. 

11H.L.C.  192.  (^)  Chitewa/rd't  ease,  6  Rep. 

(*)  5  Rep.  69;    Dow.  336;  1  69;  Potter  y.  North,  Yentr.^SSi 

Ventr.  387.  OHnutead  v.  Marlowe,  4  T.  R. 

il)   See  Richards  v.  Bennett,  717;  Bex  v.  Churchill,  4  B.  &  C. 

IB.&C.  223.  766;  6D.&R.636,  &  C;  Bleny 

(to)  Touch.  80;  Co.  Litt.  47  a;  ett  v.  Tregonning,  3  Ad.  &  E. 

Seymour  t.  Lord   Ckmrtenay,  6  654. 

Burr.  2814;   Moore  v.  Earl  of  (r)  Co.  litt  121b. 

Plymouth,  7  Taunt.  614;  Doe  d.  (*)  Plowd.  322. 

JDouglasY.  Lock,  2  Ad.  81  E.74S;  (f)    Thompson     y.     Boberts, 

Wickham  v.  Hawker,  7  M.  &  W.  Fortes.  339. 

63.  (m)  Lewis  v.  The  Overseers  of 

(n)  Howel  y.  King,  1  Mod.  191 ;  Swansea,  6  EIL  &  B.  608 ;  Lom- 

■   '  Y.  Stephens,  12  C.  B.,  N.  renee  y.  Hiteh,  L.  R.,  3  Q.  B. 


S.91;  ConttabUy,mehoUon,lA:      621. 
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porting  a  consideration,  but  not  requiring  it  to  be  shown, . 
because  not  against  common  right  (x),  as  toll-thorough, 
or  toll  for  passing  over  a  public  highway,  as  distin- 
guished from  a  licence  to  use  the  soil  of  it  (y),  import- 
ing a  consideration,  and  requiring  it  to  be  shown, 
because  against  common  right  (z),  or  such  length  of 
usage  as  will  warrant  its  being  presimied  must  be 
shown,  may  be  claimed  by  prescription  (a). 

The  performance  of  a  prescriptive  obligation,  as  to  To  repair 

repair  fences  (i),  a  privilege  (c)  or  discharge  (rf),  or  an  5f°*^®*-  ^ 

•        /•  1  /*      11  /  \  Exemption 

exemption  from  the  payment  oi  toll  {e).  from  toll, 

A  qualified  exemption  or  discharge  of  lands  by  modus  —render  of 
decimandi  from  the  render  of  tithes  (/),  or,  as  in  the  ^* 
case  of  spiritual  persons  (^),  and,  in  some  cases  of  lay 
persons,  claiming  the  lands  of  spiritual  persons  (A).  An 
absolute  discharge,  de  non  decimandi,  from  such  render 
may  be  claimed  by  prescription.  At  common  law,  in- 
deed, the  latter  discharge  could  not  be  claimed  by  lay 
persons,  because  they,  except  in  special  cases,  were  not 
capable  of  tithes  at  the  common  law,  and  therefore, 
without  special  matter  shown  (i),  it  was  not  to  be  in- 
tended that  they  had  any  lawfrd  discharge.  And  for 
this  reason,  infavorem  ecclesi(By  lest  laymen  should  spoil 
the  church  (A),  or  rather,  as  Hobart  says  (/),  from  an 
absolute  and  conclusive  presumption  of  law  admitting 

(a?)  3  T.  B.  264.  Lim.  89;  4  Inst.  262;  1  H.  Bl.  206; 

(y)  Lawrence  v.  Hitch,  L.  B.,  4  T.  R  130;  Mayor,  Sfc.  ofTniro 

3  Q.B.  621.  V.  ReynaUs,  8  Bing.  275;  Lord 

{z)  8  T.  B.  264.  Middleton  v.  Lambert,  1  Ad.  &  E. 

\a)  Lord  Pelham  v.  PLckert-  401. 

aill^  1  T.  B.  660,  and  cases  cited ;  (/)  Bennett  v.  Read,  1  Anstr. 

3  lb.  264;  F.  N.  B.  227,  n.  (J);  322. 

Richards  v.  Bennett,  1  B.  &  C.  (^)  2  Bep.44;  Na$hv.  Mollins, 

223 ;  The  Mayor  of  Northampton  1  Leon.  241 ;  ,Bishop  of  Lincoln 

V.  Lambert,  Willes,  111.  v.  Comper,  ib.  248. 

(ft)  See  Holhach  v.    Warner,  (A)  2    Com.    32;    Crouch    v. 

Cro.  Jac.66o;  Starry. Rookesby,  Fryer,  Cro.   El.   784;   Slade  v. 

1  Salk.  836;  Anon.,  1  Ventr.  264.  Drake,  Hob.  295;  2  Co.  44. 

(<?)  Bay  V.  Savadge,  Hob.  86 ;  (i)  2  Co.  45. 

1  Ventr.  386 ;  Co.  Litt.  114  b.  (A)  Ib.  44. 

(<0  Bro.  Stat  Lim.  36.  (Q  Ib. 

(<f)  F.  N.  B.  226;    Bro.  Stat. 
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The  creation 
of  a  cotpora- 
tion. 


Office. 


Franchifleof 
pcrtwn  marii. 


no  evidence  to  the  contrary,  prcBsumptione  juris  et  de 
jure  {m\  that  a  layman  cannot  be  absolutely  discharged 
of  tithes,  and,  therefore,  will  not  allow  a  prescription  of 
such  discharge ;  and  although  the  discharge  by  grant  is 
allowed  when  the  grant  appears,  yet  when  it  appears 
not,  stabitur  prcBsumptioni  donee  probetur  in  contra- 
rium  (n).  Such  a  prescription  by  laymen  was  an  ex- 
ception to  the  principle  that  antiquity  of  time  fortifies 
all  titles,  and  supposeth  the  best  beginning  the  law  can 
give(o).  The  legislature  has  now  abolished  this  ex- 
ception, and  made  that  principle  of  universal  appli- 
cation (/?). 

A  corporation  (  jr)  may  claim  its  creation  by  prescrip- 
tion, and  may  prescribe  by  several  names,  but  all  of 
them  must  have  been  used  before  the  time  of  legal  me- 
mory (r),  and  a  mere  change  of  name  will  not  affect 
its  prescriptive  origin  («).  Calling  a  place  an  anci^it 
borough  may,  of  itself,  imply  a  borough  by  prescrip- 
tion (^). 

An  office  of  perpetual  subsistence,  and  also  land,  as 
an  accessory  to  such  an  office,  may  be  claimed  by  pre- 
scription (u).  But,  perhaps,  in  England  only;  for,  in 
Ireland,  the  dominion  of  the  king  of  England  over  it 
commenced  much  within  the  time  of  legal  memory  (ar). 

The  franchise  of  portum  maris,  and  also  land  as  an 
incident  thereto,  may  be  claimed  by  prescription;  for  in 
ordinary  presumption,  the  claimant  of  such  a  franchise 
has  not  only  the  franchise  itself,  but  the  very  water  and 
soil  within  the  port(y). 


(m)  Best,  Prin.  £y.  ss.  43, 806. 

(»)  Hob.  297. 

(o)Ib. 

Cp)  2  &  3  Will  4,  c.  100. 

iq)  10 Co.  29b;  2  Inst  330;  5  £1. 
&  B.  508;  Co.  Litt  114  a,  b,  122 a, 
144  a.  See  also  aathorities  dted 
n.  in).  Chap.  11.  Sect  H.  of  thia 
Book. 

(r)  Per  Hale,  Hardr.  604. 

(*)  4  Rep.  87  b. 

It)  Per   Tindal,    C.   J.,    The 


Mayor y  J^e.  of  Druro  y.  lUyndldi^ 
Bing.  275,  281. 

(tt)  See  Plowd.  169;  W.  Jo. 
281;  Co.  Litt.  114  b,  121b,  122  a; 
Scambler  r.  Watorg,  Cro.  £1. 636; 
Biihop  of  Saluburjf't  ea$e,  10 
Bep.  68b;  Cro.  Jac.  605. 

(<p)  Per  Lord  Manners,  C,  Sob 
parte  F.  Shaw,  Beattr,  24,  84. 

(y)  Hale,  De  Jnre  Maris,  pt  i. 
c  Y1. 88,  pt  ii.  cc.  iiL,  iy.,  y. 
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A  chan^,  or  an  aisle,  or  a  pew,  either  in  an  aisle,  Chanoel,  aisle, 
or  in  the  iiave  of  a  church,  may  be  claimed  by  prescrip-  P®^* 
tion(z). 

A  daim  to  burial  in  a  particular  Tault  is  for  an  ease-  Right  of  lepul- 
ment,  and  not  an  interest  in  land,  and  therefore  must  be  ^°^' 
created  by  deed  (a);  and  although  a  parson  cannot  cre- 
ate such  an  easement,  yet  it  seems  it  may  be  claimed  by 
prescription.  A  man  may  prescribe  that  he  is  tenant  of 
an  ancient  messuage,  and  ought  to  have  separate  burial 
in  such  a  vault  within  the  church  (&);  and  although 
such  a  right  cannot  be  created  by  grant,  yet  may  be  by 
a  &culty,  which  is,  for  such  purpose,  equivalent  to  a 
grant,  and,  as  in  the  case  of  a  pew(c),  may,  in  support 
of  the  claim,  be  presupposed  (<f). 

A   prescription  for  separalem  pasturam(e)y  or  for  SeparaUm 
solam  vesturam  terra  firom  such  a  day  to  such  a  dB,j(f),  ^JJ^^ 
and  either  by  a  commoner  against  the  lord,  or  by  one  turam  terra, 
commoner  against  another  (^),  is  good,  and  will  ex- 
clude the  owner  of  the  soil  &om  such  part,  but  not 
firom  all  the  profit,  for  he  shall  have  the  mines,  trees, 
&c.(A). 

A  prescription  for  the  sole  and  exclusive  right  of  pas-  When  excla- 
ture  and  feeding  for  some  commonable  beasts,  will  not  J^^  of  tiie 
exclude,  the  owner  of  the  soilfix>m  pasturing  and  feeding  aoiL 
his  commonable  beasts  of  another  kind(2),  for  the  pre- 
supposed grant  would  be  thus  interpreted  (A);  as  in  the 
case  of  an  express  grant  to  dig  for  ore  in  the  lands  of 
the  grantor,  although  creating  in  the  grantee  an  interest 


(«)  See  Ch/urton  v.  ^^9^91, 12  ^^orth,  1  Ventr.  888;  Weleome  r. 

Jvr.,  N.  S.  879,  and  cases  dted.  Upton,  6  M.  &  W.  398. 

(a)  Bryan  y.  WhiMtler,  8  B.  (/)  Co.  Litt  122  a. 

3t  C.  288.  (g)  NoHh  v.  Co», 

(h)  Com.  Dig.  Cemetery, B.  (A)  Co.    Litt  4b;  PoUer  v. 

.  leS  See  €fr0ith  r.  Matthews,  North. 

5  T.  B.  296.  (i)  Jones  t.  lUehards,  6  Ad. 

(d)  Bryan  r.  WhUtler.  &  E.  680. 

(O  See  Co.  litt.  122  a;  North  (k)  lb.;  Co.  Litt  122a. 
T.  Qfe,  Vaogh.  266;   Potter  v. 
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Common  in 
alieno  solo. 


Common 
eausd  vici- 
nagii. 


and  inheritance,  does  not  exclude  the  grantor  fiom 
digging  also(/). 

A  prescription  for  any  manner  of  common  in  alieno 
soloy  to  the  entire  exchision  of  the  owner  of  the  land,  is 
bad  in  law(m);  for  it  is  against  the  nature  of  the  word 
common^  and  it  was  implied  in  the  first  grant  that  the 
owner  of  the  soil  should  take  his  reasonable  profit 
there  (n).  But  in  the  case  of  a  commoner  prescribing 
to  exclude  the  lord,  the  reason  is  said  not  to  be  upon 
an  J.  argument  fi*om  the  word  common,  but  from  the  na- 
ture of  the  thing  (o). 

Common  or,  as  it  is  sometimes  called,  feeding  (j?), 
per  cause  de  vicinage y  or  causd  vicinaffii^q),  or  ratione 
vicinaffii{r),  arises  where  the  tenants  of  two  adjoining 
manors  have  inunemorially  intercommoned  with  each 
other  with  all  manner  of  beasts  commonable  (s),  but  is 
not  strictly  and  properly  a  right  of  common  or  profit  it 
prendre,  but  merely  an  excuse  for  a  trespass  {t). 

Where  such  common  exists,  commoners  on  both  sides 
are  most  firequently  found,  but  are  not  necessary  in 
order  to  give  validity  to  the  claim  («).  The  claim  may 
be  by  the  owners  of  two  adjoining  farms  held  by  them 
in  severalty,  and  may  be  claimed  by  prescription  (r), 
and,  as  they  were  competent  to  have  created  the  usage 
by  grant  (2r),  has  its  origin  from  a  presumed  mutual 


(0  Godb.  17;  1  And.  807;  Co. 
Litt  164  b. 

(m)  Potter  v.  North,  1  Ventr. 
883. 

(»)  Co.  Litt  122  a. 

{o)  See  Potter  r.  NoHh,  1 
Ventr.  383,  895. 

(j?)  Corbet's  ease,  7  Rep.  6  a. 

Iq)  Rast  Ent.  Tresp.  625  b,n.; 
10  Q.  B:  623. 

(r)  3  Keb.  388. 

(«)  Termea  de  la  Lej,  Com- 
mon, Co.  Litt  122  a. 

{t)  Tyrrin^ham's  case,  4  Rep. 
86  b,  88  b,  39  a;  Corbefs  ease, 
sapra;    Co.  Litt   122a;  Brom- 


field  V.  Kirber,  11  Mod.  72; 
4  B.  &  C.  754;  WelU  t.  Pearey, 
1  Bing.  N.  C.  556;  Jones  v. 
RoHn,  10  Q.  B.  581;  lb.  620, 
in  enor;  PHeha/rd  r,  Powell,  ib. 
589;  Clarke  v.  nnker,  ib.  604; 
Meath  y.  MlioU,  4  Bing.  N.  C 
388. 

(u)  Jones  r.  Bobin,  snpra. 

(«)  Jenkin  v.  Vivian,  Popb. 
201;  Jones  t.  Robin,  supra;  Pri- 
chard  y.  Powell,  sapra;  Clarke  t. 
linker,  supra. 

(x)  Bro.  Ab.,  Prescription,  pi. 
71 ;  Jones  v.  Robin,  supra. 
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grant  or  coyenant  between  such  owners  that  neither 
of  them  or  their  tenants  should  sue  the  other  or  his 
tenants^  or  distrain^  or  perhaps  even  drive  their  cattle 
awaj^  so  long  as  the  &rms  should  be  open  to  each  other, 
and  is  not  a  simple  prescriptive  obligation  not  to  sue 
for  trespasses  or  distrain  cattle  on  one  side,  but  a  mutual 
obligation  on  both.  The  obUgation  of  one  owner  is 
the  consideration  for  that  of  another  (y);  ^4t  ought  to 
be  pleaded  mutual '*(z);  is  releasable  like  any  other 
private  right,  and,  where  it  is  not  a  manorial  custom, 
ought  to  be  prescribed  for  in  a  qtie  estate{a). 

The  real  principle  of  the  claim  is  mutual  acquiescence.  Principle  of 
and  there  must  be  not  only  an  absence  of  fence,  but  an  ^®  ^^*^' 
immemorial  allowance  of  the  straying  of  the  cattle  (&)• 
The  claim  depends  only  on  the  cattle  being  in  the 
place  they  escape  from.  Since  the  2  &  3  Will.  4,  c.  71, 
it  is  immaterial  whether  they  were  there  by  immemo- 
rial right  or  not.  That  statute  affects  the  evidence  of 
the  right  and  not  the  right  itself  (c).  All  that  is  nece&- 
sary  to  be  shown  is,  that  the  cattle  were  lawiully  on 
their  own  common  before  they  strayed;  and  that  is 
done  by  showing  thirty  years'  user  under  the  statute. 
Before  the  statute  it  must  have  been  shown  that  they 
were  there  using  a  prescriptive  or  customary  •  right  of 
conmion  or  by  leave  of  the  lord,  but  since  the  statute 
it  is  otherwise  (d  ). 

If  the  cattle  straying  have  been  constantly  turned  When  not  sns- 
back(e),  or  the  owner  of  the  lands  in  which  the  right  is  *^®^^®- 
claimed  has  had  exclusive  possession  of  them  (/),  the 
claim  cannot  be  sustained. 

(y)  4  Rep.  88  b.  (c)  10  Q.  B.  600. 

\z)  Bromfield  v.  Xirher,    11  (d)  Prichard  v.  PmeU,  10  Q. 

Mod.  73.  B.  589. 

ia)  Janes  y.  BoUny  10  Q.  B.  (<?)  Clarke  v.  Tinker,  lOQ.B. 

620.  604;  Heath  r.  EllioUy  4  Bing. 

{h)  Jones  t.  RoHn,  10  Q.  B.      N.  C.  388. 

581;  lb.  620,  in  error;  Clarke  v.  (/)  Heath  v.  EllioU. 

Tinker,  lb.  604. 
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by  indoBDre. 
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ing lands. 
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Fiflheries. 


What  the  term 
fishery  com- 
prises. 


This  claim  may  be  determined  hj  inclosure  (  g\  but 
the  inclosuie  must  be  complete  or  the  claim  is  not  ex- 
tinguished (A),  and  notice  of  the  extinguishment  must 
be  given  to  the  commoners  of  the  iminclosed  common  (i). 

A  sheepwalk, "  sheepcoate  or  sheep-pend,"  oviUy  does 
not  contaiQ  the  soil,  but  is  in  the  nature  of  a  com- 
mon (A),  and  therefore  may  be  claimed  by  prescription. 

The  mode  of  holding  land,  as  in  common,  with 
others  (/),  but  not  in  joint  tenancy  (tw),  or  of  enjoying 
a  proJU  h  prendre  in  different  parcels  of  a  certain  num- 
ber of  acres  of  land,  at  different  times,  in  alternis 
vidbus,  with  other  persons  (n),  may  be  claimed  by  pre- 
scription. 

As  fisheries,  especially  sea-fisheries,  are  a  prolific  and 
almost  an  indefinite  source  of  subsistence ;  and  as  the 
cultivation  and  preservation  of  fish  have  been,  of  late 
years,  both  on  economic  and  on  industrial  and  com- 
mercial grounds,  the  objects  of  numerous  legislative 
provisions,  and  as  fisheries  may  be  (o),  and  firequently 
are,  claimed  by  prescription,  they  are  here  considered  at 
some  length. 

A  fiishery,  in  the  old  books  commonly  called  piscary, 
may  be  claimed  by  prescription  (^). 

The  term  fishery  comprises  both  the  right  of  fishing 
or  of  taking  fish,  jus  piacationis,  and  the  place  where 
the  right  is  exercised,  or  where  the  fish  is  taken,  pis-- 
caria^  is  employed  to  denote  both  the  right  and  the 
place  tc^ther  or  either  of  them  separately,  is  not  a 
technical  term  in  the  law  of  Scotland,  but  is  used  to 
comprehend  every  right  of  fishing  whatever  which  a 


(j)  Co.  Litt  122  a. 

(A)  Oullitt  y.  Lopet,  18  East, 


848. 


(i)  WelU  V.  Pearcy,  1  Bing. 

N.cr" 


.556. 
(Jt)  ffuddUiton  Y. 
2  RoUe*8  Rep.  61. 


Woodraffe, 


(0  Litt  B.  810. 
(m)  Go.  Litt.  195  b. 
(n)  Welden   r.  BridfewaUr, 
Cro.  El.  421. 
(o)  Com.  Dig.,  Piscary,  A. 
ip)  lb. 
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man  can  vindicate  and  enforce  as  a  matter  of  territorial 
right,  and,  when  used  alone,  is  not,  either  there  or  in 
England,  restricted  to  any  particular  species  of  fish  (r). 
In  ancient  charters  and  deeds  the  right  and  the  place 
are  commonly  distinguished,  and  the  right  is  denoted 
by  pUcatiOy  the  place  by  piscaria  (s).  Piscatio  some- 
times denotes  the  act  of  fishing  {t).  Each  of  these 
terms  however  is  sometimes  used  synonymously  with 
the  other  (tf). 

A  fishery,  jus  piscationu,  is  either  the  natural  right  Fidierj^  what 
of  the  owner  of  the  soil  covered  with  the  water  in  which 
the  right  is  exercised,  and  of  such  water,  as  a  conse- 
quence of  or  an  incident  to  such  ownership  (x),  or  the 
liberty  of  another  person  to  fish  in  such  water  (  y) ;  and 
where  the  water  flows  between  the  lands  of  different 
owners,  the  jus  piscationis  ad  medium  Jilum  aqucsy 
belongs  to  the  owner  of  the  land  on  each  side  the 
water,  and  as  well  where  the  water  is  in  a  navigable 
river  (z)  as  in  a  private  river,  and  in  the  latter  case  as  a 
right  in  his  own  land,  and  not  as  an  easement  in  alieno 
solo  (a),  and  not  to  the  lord  of  the  manor  through  which 
the  water  flows.     And  this  right  is  not  altered  by  the 


(r)  See  44  Geo.  3,  c.  45;  Hen-  Ley,  Piscary;  5  B.  &  C.  888;  2 

dsr9on  y.  Johnstone^  1  Gonrt  Sees.  L.  R.,  E.  &  I.  A.  C.  165;  5  Court 

Ca.,  drd  seriea,  128.  Seas.  Ca.,  drd  series,  699;  7  lb. 

(«)  See  The  Royal  Fishery  of  142. 

the  Sonne,  Dav.  55;  5  Dug.  Mon.  (^)  Com.   Dig.,   Piscary,  A.; 

672 ;    7  lb.    907;    Calmady  t.  Hale,  De  Jnre  Maris,  cap.  i.;  Co. 

.80790,  6  C.  B.  861,  872;  Menxies  Litt.  4  b;    Sav.   14;    lie  Royal 

Y.  Maedtmald,  2  Macq.  468;  16  Fithery  of  the  Bonne,  Day.  55; 

Court  Sess.  Ca.,  2nd  series,  827;  Seratton  y.  Bronm,  4  B.  &  C.  485; 

Cffmmisiionert    of   Woods   and  The  Buhe  of  Somerset  y,  IbjymeU, 

Ibrests  y.  GammeUy  13  lb.  854,  5  lb.  875. 

874,  875;  2  lb.,  8rd  series,  908;  {z)  Qra/y  y.  Bond,  2  Brod.  & 

DaCange,  508.    .  B.  667. 

(t)  Hale,  De  Jnre  Maris,  21.  (a)  Hale,  De  Jnre  Maris,  cap. 

(«)  SpeL     Gloss.    460;     Dn  i;  8  Ir.  C.  L.  R.  291;  Lamby. 

Cange,  608;  12  Rym.  Feed.  326,  Newhiggin,  1  Car.  &  K.  549.    See 

339;  Co.  Litt.  4  b,  122  a;   Eel-  also  Patrieh  y,  Napier,  5  Conrt 

bain's    Domesday    Book,     295;  Sess.  Ca.,  3rd  series,   683,  699; 

Hale,  De  Jnre  Maris,  5,  21,  83,  Wedderhtm  y.  Patterson,  2  lb. 

55.  902;  16  W.  R.  595. 

(jb)  18  Hen.  6, 29;  Termes  de  la 
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river  changing  its  state  by  the  formation  of  a  bank  in 
the  centre  (£).  And  inasmuch  as  the  river  is  not 
divided  by  any  abutments,  marking  the  respective 
rights  of  the  parties,  and  as  the  fish  run  freely  £rom  one 
side  to  the  other,  this  right  of  fishery  is,  in  its  very 
nature,  a  species  of  tenancy  in  common ;  and  the  mere 
exercise  of  such  right  of  fishery  in  a  particular  mode  by 
one  of  them  in  the  whole  river  will  not,  firom  mere  lapse 
of  time,  exclude  the  right  of  the  other.  But  if  one  of 
them  erect  abutments  in  the  middle  of  the  river,  or  by 
any  other  act  entirely  destroy  and  put  an  end  to  the 
enjoyment  in  common,  that  may  amount  to  an  ouster, 
and  exclude  the  right  of  the  other  (c). 
May  be  inde-  This  jus  piscationis  ad  medium  filum  aqu(B  how- 
o^M^ip  of  ^  ^^^^  ^^^7  belong  to  the  proprietors  of  the  lands  on  each 
the  soil,  side  of  the  stream,  not  as  an  incident  of  their  owner- 

ship of,  either  such  lands,  or  the  alveus  of  the  stream, 
but  as  a  right  independent  of  such  ownership,  and  the 
soil  of  the  stream  may  belong  to  a  third  person,  as  in 
the  case  of  different  proprietors  of  lands  on  each  side  of 
a  navigable  tidal  river,  where,  prima  facie^  the  soil  of 
the  river  is  in  th^  Crown  (d),  and  the  Jm*  piscationis 
may  be  in  either  such  proprietors  (tf),  or  the  Crown 
itself  (/),  or  a  third  person, 
—or  an  in-  The  owner  of  the  banks  of  a  stream  may  have,  as  an 

oTOe^P^^d  incident  of  his  ownership,  a  right  to  take  not  all,  but 
for  only  some    only  a  particular  species  of,  fish  in  the  stream,  and 
must  then  so  exercise  the  right  as  not  to  injure  the 
fishing  for  any  other  species  of  fish  belonging  to  any 
other  proprietor  (  ff). 


{b)  Wedderbum  v.  Patersan,  {e)  Gray  v.  Bond,  2  Brod.  & 

2   Court   Sess.    Ca.,   8rd   series,  Bing.  667;   Wedderhum  v.  Pat- 

902;  Earl  of  Zetland  v.  Glover  terson,  2   Court    Sess.  Ca.,  3rd 

Incorporation   of  Perth,  6  lb.  series,  902. 

292.  (f)  The  Banne  Fitkery  case, 

(e)  See  Beauman  y.  Kinsella,  Bav.  55  b. 

8  Ir.  C.  L.  R.  291.  {g)  See  Mackenzie  t.  Rote,  8 

{d)  Hale,  De  Jure  Maris,  pt.  i.  Court  Sess.  Ca.,.  Ist  series,  816. 
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A  fishery,  jus  piscationis  (h),   especiallj   a  public  The  owneFship 
common   fishery  (i),   is  in  or  on  the  water,  and  the  ^**"' 

water,  either  when  stagnant  on,  or  when  flowing  from, 
one  part  to  another  of  the  land  of  the  same  owner,  is  the 
exclusive  property  of  such  owner  ( j),  yet  when  flowing 
into  or  over  the  lands  of  different  proprietors  is  not,  in 
itself  in  regard  to  its  integral  parts,  capable  of  exclusive 
proprietorship,  but  is  then  by  nature  their  common  pro- 
perty (A) ;  and  they  have,  at  least,  an  interest  which, 
although  it  may  not  be  styled  property,  yet  as  nearly  as 
the  subject  admits  amounts  to  property,  and  more  than 
the  right  of  user,  and  may  give  to  them  rights,  quoad 
the  public,  equivalent  to  the  right  of  property,  or  even 
such  right  itself  (/);  and  when  the  stream  is  on  the 
surface,  and  not  merely  subterranean  (wi),  they  have 
amongst  themselves  the  use,  but  so  iar  only  as  not  to 
work  any  material  injury  to  the  other  proprietors  above 
or  below  on  the  stream  (n). 

Conterminous  proprietors  of  fishings  in  a  navigable  Commnnity  of 
tidal  river,  or  in  the  waters  of  a  private  stream,  without  p^^J^y"^f 
the  ownership  of  the  soil  of  the  alveus  of  such  river  or  conterminous 
stream,  but  owners  or  not  owners  of  the  lands  on  each  fishings. 
side  of  such  river  or  stream,  have  more  commimity  of 
interest,  though  not  of  property,  than  proprietors  of 
land  adjoining  such  river  or  stream  on  each  side  (ci). 

As  between  the  proprietors  of  two  sole  and  separate  Mntnal  rights 

salmon  fisheries  in  the  same  river,  one  below  the  other,  ^J*^eri«L 

both  acquired  by  grant  fix>m  the  Crown,  the  proprietor  one  helowthe 

other. 

(A)  Co.  litt.  4  b.  Wright  t.  Howard,  1  Sim.  &  S. 

(i)  See  Blundell  v.  Catterall,  190;  M(uon  v.  JBill,  8  B.  &  Ad. 

5B.&  Aid.  268,  301.  804;  6  lb.  1;   Wood  v.  Wand,  3 

(J)  See  Fbrgusian  v  SUrreff,  Ex.  748;  Embrey  v.  Omen,  6  lb. 

6  donrtSess.  Ca.,  2nd  series,  1363.  868;  Sampum  v.  Hodinott,  1  C. 

(A)  2  Conrt  Sess.  Ca.,  3rd  series,  B.,  N.  S.  690;  Miner  v.  Gilmour, 

1082,  1087,  1090.  12  Moo.  P.  C.  C.  131;  NuUall  y. 

(0  Ferffutsan   r.  Shirreff,  6  i?rfl«tfwe«.  16  L.  T.  R.,  N.  S.  813; 

Court  Sess.  Ca.,  2nd  series,  1863.  CroBsUy  v.  Lightowler^  L.  B.,  3 

(m)  Acton  y.  Blundell,  12  M.  Eq.  Ca.  279;  lb.  166. 

&  W.  324.  ip)  See   WedderJnirn  v.  Pat- 

(a)  Hamilton  y.  The  Marquis  terson,   2  Court  Sess.  Ca.,  8rd 

of  Donegal,  3  Ridgw.  P.  C.  267;  series,  902. 
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Ownership  of 
a  fishery  fol- 
lows that  of 
the  river. 


Fishery  is  an 
interest,  an 
hereditament, 
and  incor- 
poreal 


of  the  upper  fishery  has  a  right  to  the  fv31  possession  of 
the  water,  the  element  of  his  fishery,  in  the  same  state, 
plight  and  condition  in  which  it  was  enjoyed  when  the 
grant  was  obtained.  He  has  a  right  to  a  firee  passage 
for  fish  firom  the  sea  into  his  fishery,  and  he  has  a  right 
to  catch  as  many  fish  as  he  can  catch,  by  industry  and 
art,  which  find  their  way  into  his  fishery.  The  proprie- 
tor of  the  lower  fishery  has  the  same  rights,  a  right  to 
the  same  fiill  possession  of  the  water,  to  a  fi^e  passage 
for  fish  fi:t)m  the  sea  into  his  fishery,  a  right  abstractedly 
to  catch  every  fish  which  finds  its  way  into  his  fishery, 
which  he  can  seize  by  his  art  or  by  his  industry.  But 
in  the  exercise  of  this  right  he  cannot  alter  the  state, 
plight  or  condition  of  the  water  of  the  upper  fishery, 
fi*om  the  state,  plight  and  condition  in  which  it  was 
enjoyed  when  granted  by  the  Crown,  to  the  injury  of 
such  upper  fishery.  Nor  can  he  stop  or  obstruct  the 
passage  of  fish  firom  the  sea  into  such  fishery,  in  any 
manner  not  essentially  necessary  to  enable  him  to 
exercise  his  right  of  catching  fish  in  their  passage  up 
the  river  (j^). 

The  allegation  of  the  ownership  of  a  river  is  primd 
facie  an  allegation  of  the  ownership  of  the  fishery 
therein  (y),  and  where  land  is  held  in  severalty  the  right 
of  fishery  is  also  to  be  taken  as  so  held(r). 

A  fishery,  whether  a  public  common  fishery  (^),  or 
a  private  one,  is  an  interest,  and  not  a  mere  ease- 
ment (t\  is  clearly  a  hereditament  («),  and,  without  any 
distinction  as  to  being  several,  firee  or  common,  has  been 
treated  (;r)  as  a  thing  incorpoiieal,  which  may  be  append- 


(jp)  HamUton  v.  Marquis  of 
Doneaal,  8  Ridgw.  P.  C.  267; 
WeldY,  Hornby,  7  East,  196. 

{q)  See  Rex  v.  Cheen^  Cald.  391. 

(r)  Snape  y.  Dohbs,  8  J.  B. 
Moore,  23. 

{»)  Ashworth  V.  Browne^  10 
Lr.  C.  R.  421,  488. 

it)  Hardr.    407;     Berhert    t. 


LaughlmynyCto.  Car.  492;  Hale, 
De  Jore  Maris,  82;  Wiekham  v. 
Hawkery  7  M.  &  W.  83,  79; 
Bland  v.  Lipscombe,  4  El.  &  B. 
713,  n. 

(«)  Cooper  V.  PkibU^  2  L.  R., 
E.  &  I.  A.  C.  149. 

(a?)  HUl  V.  Orange,  Plowd. 
170. 
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ant  or  appurtenant  to  a  thing  corporeal ;  and  even  when 
seyeral  has  been  considered  of  that  nature  (y  )^  and  may 
be  appurtenant  to  a  manor  (z\  that  is^  in  ret  veritatey 
to  the  demesnes  or  lands  of  the  manor  (a),  of  which  it 
principallj  consists  (i);  and  such  a  fishery^  when  in  a 
navigable  river^  may  be  appurtenant  to  lands  adjoining 
the  river,  although  not  demesne  lands  (c). 

A  fishery,  comprising  both  land  and  the  jus  pis--  The  soil  and 
cationisy  the  soil  may  be  in  one  person  and  the  jus  piS'  *^  i^  P^ 
cationis  may  be  either  in  another  person  (d),  or  common  be  in  different 
to  all  persons,  as  in  a  pubUc  common  fishery  in  a  navi-  P®"®"** 
gable  river  (^),  and  therefore  lies  not  in  tenure,  and  the 
lord  cannot  distrain  (/). 

A  fishery,  jus  piscationis,  cannot  be  recovered  by  Fishery  not 
ejectment,  because  only  a  profit  i  prendre  (y),  for  pos-  ^J^^^  "* 
session  of  it  cannot  be  delivered  (A).  In  the  case 
of  Bex  V.  Old  Alresford  (i)y  Ashhurst,  J.,  said  a 
fishery  may  be  recovered  in  ejectment  But  there  the 
fishery  and  the  soil,  that  is,  a  several  fishery,  were  pre- 
sumed to  have  passed  together,  and  even  then  the  eject- 
ment would  be  for  the  land,  aqua  cooperta,  and  not  the 
fishery  merely  (A).  A  tenant  in  common  of  a  piscary 
may  have  an  action  of  waste  against  his  companion  (/). 

A  fishery  will  pass  by  a  conveyance  of  the  land  ad-  When  it 

(y)  See  Hayes  y.  Bridges,  Ir.  Brod.    &    B.  667 ;    Holford  y. 

T.  R.  390;  per  Pigot,  C.  B.,  Little  Bailey,  8  Q.  B.  1000 ;  18  lb.  426. 

y.  Wingfieldy  11  Ir.  C.  L.  R  68,  (<?)  Lord  FitzmaUer*s  case. 

103.  (/)  Fitz.  ScL  Fa.   100;  Bro. 

(z)  Rogers  y.  Allen,  1  Campb.  Ab.  Tennrea,  pL  76;  20  Vin.  Ab. 

309.    See  also  Vivian  v.  Blake,  201,  pi.  4. 

11  Eoat,  268;  Blundell  y.  Cat-  (g)  Molin&ux    y.    Molineux, 

terall,  5  B.  &  Aid.  268;  Ch'ay  y.  Oo.   Jac.  144,  146;   Herbert  r. 

Bond,  2  Brod.  &  B.  667.  Laughhvyn,  Cro.  Car.  492.    See 

(a)  Co.  Litt  122  a.  also  Irish  Society  y.  Crommelin, 

(>)  Plowd.  168,  170;  Co.  Cop.  Ir.  Rep.,  2  C.  L.  824. 

s.  81.  (h)  Challenorr.  Thomas,  Ytlr. 

(fl)  Hayes  y.  Bridges,  Ir.  T.  R.  148. 

390.  (i)  1  T.  R.  368. 

id)  Lord  IHtzwalter^s  ease,  1  (^)  8  Q.  B.  1013.     See  also 

Mod.  105;  Lord  Paget  y.  MUles,  Irish  Society  y.  Crommelin,  Ir. 

3  Dong.  43;  Soratton  y.  Bronm,  Rep.,  2  C.  L.  824. 

4  B.  &  C.  485  ;  Oray  y.  Bond,  2  (0  Co.  Litt  200b. 
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by  a  convey-      loinins:  a  private  river  or  other  stream,  because  of  com- 
land.  mon  ngnt  it  might  be  incident  to  the  sou,  but  not 

necessarily  by  a  conveyance  of  land  adjoining  a  navi- 
gable tidal  river,  or  an  arm  of  the  sea,  or  districtus 
maris,  because  by  common  right,  unless  a  particular 
person  have  acquired  either  by  grant  or  by  prescription 
the  exclusive  right  of  fishing,  all  persons  have  a  right  to 
fish  there  (m)  ;  and  even  if  the  owner  of  the  land  in  the 
latter  case  were  also  the  owner  of  the  soil  adjoining 
thereto  between  high  and  low  water  mark,  the  right  of 
fishing  would  not  be,  as  in  the  former  case,  an  incident 
to  the  soil,  but  exist  as  a  distinct  privilege,  and  would 
not  pass  by  a  conveyance  of  such  soil,  but  only  by  the 
term  fishery  (n). 
When  a  lease  In  a  recent  case  in  Scotland  {o),  an  agricultural 
to\he"kra^  to  tenant  holding  imder  a  lease  reserving  to  the  lessor  the 
angle  for  trout,  game,  but  silent  as  to  fishings,  was  held  to  have  no 
right  at  common  law  to  angle  for  trout  in  a  pond  stocked 
with  fish  by  the  lessor,  through  which  flowed  a  small 
bum,  the  boimdary  between  the  farm  leased  and  another 
farm  of  the  lessor.  And  the  use  of  the  water  by  the 
tenant  for  the  purposes  of  his  farm  was  held  to  be  con- 
sistent, and  might  subsist  with,  and  could  not  afiect,  the 
separate  and  distinct  right  of  trout-fishing  in  the  pond. 
The  general  question  whether,  by  the  common  law  of 
Scotland,  such  a  lessee,  without  special  provision  in  his 
lease,  would  be  entitled  to  fish  for  trout  in  a  running 
stream  passing  through  his  farm,  was  raised  and  dis- 
cussed, and  the  Lord  Justice  Clerk  and  Lord  Neaves 
considered  that  there  is  no  such  right ;  that  the  right  of 
trout-fishing  in  private  streams,  or  in  ponds  or  locks,  is 
an  accessory  to  the  right  of  property  in  the  lands  adjoin- 
ing and  vested  in  the  owner  of  the  lands,  and  capable 
of  forming  the  subject  of  a  separate  contract  of  lease, 

(f»)  Scratton  v.  Brown,  4  B.  (n)  lb. 

&  C.  485  ;  Hale,  De  Jure  Maris,  (o)  Maxwell   y.    Copland^    7 

pt  i.  cc.  iv.^  y.  Court  Sess.  Ca.,  8id  senes,  142. 
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and  may  constitute  a  valuable  right  in  itself;  and  that 
a  lease  of  the  lands  themselves  alone  does  not  give  to 
the  lessee  any  such  right.  The  latter  judge  also  said 
that  the  right  is  not  a  public  one,  exerciseable  by  aU  who 
may  have  access  to  the  water,  but  is  a  privilege  of  the 
proprietor  of  the  soil,  excluding  strangers  from  taking 
the  trout,  and  that  there  is  no  property  in  the  trout  in, 
any  more  than  in  the  water  of,  the  bum. 

The  right  of  landing  nets,  or  of  driving  stakes  into  Right  of  land- 
the  soil  for  affixing  them  thereto,  is  sometimes  claimed  in^in^dent  to 
as  necessary  to  the  right  of  fishing,  and,  when  so  neces-  *  fishery. 
sary,  would  pass  as  an  incident.     There  are  however 
many  instances  of  rights  of  fishery  being  exercised 
without  the  right  of  landing  nets,  or  of  driving  stakes, 
such  as  the  fisheries  in  the  Thames,  the  Southampton 
and  other  rivers,  which  are  carried  on  by  means  of  boats 
alone  for  that  purpose ;  therefore  these  rights  are  not 
necessarily  incident  to  the  right  of  fishing,  even  in 
navigable  rivers  {q). 

In  Shuttleworth  v.  Le  Fleming  {r)y  the  right  of 
landing  nets  on  the  land  of  the  plaintifi*  was  claimed  as 
an  incident  to  the  free  fishery  claimed  by  the  defendant, 
and  it  was  argued  that  such  right,  as  well  as  the  fishery, 
being  incorporeal,  could  not  be  so  claimed.  The  right, 
however,  if  an  incident  necessary  to  the  exercise  of  the 
right  of  fishing,  would  be  so  claimable  (*).  On  the 
trial  of  the  case  the  jury  negatived  the  right.  The 
case  before  the  court  however  did  not  require  a  decision 
of  the  point,  and  only  decided  that  the  fishery,  beii%  in 
gross,  the  claim  to  it  could  not  be  sustained  under  the 
Prescription  Act,  2  &  3  WiU.  4,  c.  71. 

A  grant  of  salmon  fishing  in  Scotland  implies  a  right 
of  drawing  nets  on  both  sides  of  the  river,  a  right  of 

iq)  See  The  King  t.  EllU,  1  (r)  19  C.  B.,  N.  S.  687. 

H.  &  S.  652,  666;  Shuttleworth  (s)  Hayes  y.  Bridges,  Ir.T.  R. 

V.  Le  Flewing,  19  C.  B.,  N.  S.  390;  The  King  v.  EUU,  1  M.  & 

687.  S.  662. 

L.  M 
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access  to  the  banks^  but  the  right  must  be  exercised  in 
the  least  oppressive  manner  {{). 
Exercise  of  the      The  exercise  of  the  right  of  landing  nets,  and  of 
^^M  evi-      driving  stakes  into  the  soil  for  affixing  to  them  the  nets, 
ownership  of     may  afford  evidence  of  the  ownership  of  the  soil  (m), 
^  and  such  exercise  for  twenty  years  will  warrant  a  direc- 

tion to  a  jury  to  presume  a  grant  of  them  &om  the 
owner  of  the  soil  to  the  owner  of  a  several  fishery  in 
a  navigable  river,  lord  of  a  manor  who  claimed  such 
fishery  as  appurtenant  thereto  (ar). 
Right  to  dry         In  The  Heirs  of  Sir  Roger  Lewknor  and  For^s 
P^^l^^j^^-  ca8e{y),  Anderson,  C.  J.,  said,  "if  one  hath  a  piscarie 
in  the  land  of  another  man,  the  land  adjoining  is,  as  it 
were,  a  servant,  viz.,  to  drie  the  nets."     This  however  is 
a  mere  dictum,  and  is,  at  least,  questionable.     But  such 
a  right,  when  it  does  not  involve  digging  in  the  land  and 
pitching  stakes  for  drying  the  nets,  may  be  claimed  by 
custom  {z). 
Two  claj98eB  of      A  fishery,  regarded  simply  as  to  the  persons  using 
I.  Mvate.        ^**  ^^  either  a  right,  accompanied,  in  a  greater  or  less 
n.  Public       degree,  with  property,  and  vested  in  either  a  person,  or 
in  a  limited  number  of  persons,  as  a  private  right ;  or 
is  a  public  privilege  exerciseable  by,  and  common  to, 
either  all  persons,  or  some  class  or  classes  of  the  public^ 
usually  designated  a  common  fishery,  and,  apart  firom 
its  public  nature,  distinguishable  &om  a  private  common 
of  fishery  (a). 

I.  A  private  fishery  is  either  a  several  fishery, 
a  fr^  fishery,  or  a  common  of  fishery  (}),  and  may 
be  either  appendant  or  appurtenant  or  in  gross  (c). 

(t)  Miller  V.  Blair,  4  Court  Aid.  296,  297. 

Sess.  Ca.,  1st  series,  214;  Ibrbes  y.  (a)  Bennett  y.  Cottar ,  8  Taunt 

Uarl  of  Kintore,  lb.  650.  183. 

(i»)  The  King  y.  ElliSy  1  M.  &  (J)   Seymow  v.  Lord  Qmr- 

S.  652.  tenay,  6  Burr.  2814. 

(a?)  6fray  y.  Bond,  2  Brod.  &  (c)  Co.  Litt   121  b,  122  a;  F. 

B.  667.  N.  B.  179  d;  Plowd.  164;  Hayes 

(y)  Godb.  114, 1 17.  v.  Bridges,  Ji.  T.  R.  390;  JRogers 

(z)  8  Edw.  4, 18, 19;  Hale,  De  y.  Allen,  1  Campb.  309. 
Jure  Maris,  pt.  2,  c.  yii.;  5  B.  & 
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Private    fisheries   are    commonly  thus  distinguished.  Effect  of  di»- 
But  in  so  distinguishing  them,  and,  as  respects  at  least  ^^^^  ^^ 
two  kinds,  on  the  meaning  and  the  appUcation  of  the  fisheries. 
terms   employed  in  the  distinction,  much  confiision, 
and,  as  a  consequence,  much  discussion  have  arisen  in 
England,  whilst  in  Scotland  no  corresponding,  or  indeed 
no  such,  distinction  exists,  and  thus  that  confusion  and 
its  consequence  have  been  avoided  (d). 

A  several  fishery,  as  an  incident  to  the  ownership  of  How  a  seyeral 
the  soil,  has  been  sometimes  called  predial  or  territorial,  fj^Shed^*" 
and,  when  not  so  incident  and  strictly  defined,  as  an  from  a  free 
exclusive  right  of  fishing  in  alieno  solo{e).  In  old 
deeds  it  is  sometimes  designated  a  "  fi-ee  fishery"  (/). 
A  several  fishery,  whether  as  an  incident  to,  or  apart 
fixim,  such  ownership,  has  also  been  said  to  be  the  ex- 
clusive right  of  only  one  person  (ff).  A  firee  fishery  is 
defined  by  Blackstone  (A)  as  an  exclusive  right  of 
fishing  in  a  public  river  (t)  and  a  royal  fiiunchise,  and 
adds  that  some  have  considered  such  a  fishery,  not  as  a 
royal  fiunchise,  but  merely  as  a  private  grant  of  a  liberty 
to  fish  in  the  several  fishery  of  the  grantor,  and  cites 
Siderfin  (J).  Admitting,"  however,  that  in  either  case 
the  fishery  is  to  be  designated  a  fi-ee  fishery  (A),  disre- 
garding the  place  where  the  right  is  exercised,  and  the 
person  fix)m  whom  it  is  derived,  and  attending  to  only 
the  nature  of  the  right  in  each  of  these  cases  as  exclu- 
sive, a  firee  fishery,  according  to  this  definition,  is  really 
a  several  one.  A  fi^e  fishery  has  been  also  defined  as 
where  *^  several  specified  persons  have  equal  rigfits  of 

(d)  See  Henderson  v.  John^         (A)  2  Com.  89. 
itane,  1  Court  Sess.  Ca.,  3rd  series,  (i)  See  Gray  t.  BoTid,  2  Brod. 

128.  &  B.  667. 

(tf)  Chitty  on  the  Game  Laws,  (j)  2  Sid.  8.  See  also  8  Ir.  C.  L. 

283-  R.  279,  288;  11  lb.  63,  96, 104. 

(/)  See  Lamb  v.  NenUggin,         (Jt)  See  also  Com.  Dig.,  Prae- 

1  Car.  &  K.  549.  rogative  D,  60  j  CJaHer  v.  Murcot, 

(a)  Phear  on  Bights  of  Water,  4  Burr.  2162. 
63,64. 

m2 
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fishing  in  the  same  waters"  (i).  A  several  fishery, 
however,  may  belong  to  more  than  one  person  and 
yet  be  several  or  exclusive  as  to  aU  other  persons  (wi), 
and  a  fi-ee  fishery  may  belong  to  only  one  person,  as 
where  the  owner  of  a  several  fishery  grants  liberam 
piscariam  to  another.  A  fi-ee  fishery  also  is  ad- 
mitted to  be  an  exclusive  right  (w),  and  therefore 
is  so  far  a  several  one  as  being  also  a  right  ex- 
clusive. With  reference  indeed  to  the  real  nature  of 
these  two  kinds  of  fisheries,  the  number  of  persons 
claiming  them,  and,  as  respects  the  fi-ee  fishery,  the 
place  in  which  it  is  claimed,  are  merely  accidental  and 
not  essential. 

In  the  course  of  the  argument  in  the  case  of  Shuttle- 
worth  V.  Le  Fleming  {o)y  Willes,  J.,  is  reported  to 
have  said,  "  When  common  of  fishery  is  described,  it  is 
usually  called  free^  by  reason  of  everybody  having  a 
right  to  go  there ;"  and  in  the  judgment  of  the  House 
of  Lords,  delivered  by  him  in  the  case  of  Malcomson 
V.  O^Dea  (/?),  is  reported  as  having  said  that  a  right  in 
common  with  others  is  usually  called  "common  of 
fishery,"  sometimes  "  fi-ee,"  used  as  in  fi:ee  port.  But 
the  reason  assigned  is  not  applicable  to  a  common  of 
fishery,  but  only  to  a  common  fishery,  and  they  are 
sometimes  confounded  (9).  He  had  previously  said  in 
the  same  ca8e(r)  *^free  fishery  prima  facie  means 
several  fishery." 
All  priyate  All  private  fisheries,  considered  as  respects  the  owners 

fleveral  •  ^^  them,  on  the  one  hand,  and  strangers  on  the  other 

hand,  are  several  in  their  nature ;  for  a  several  fishery 
is  the  right  to  fish  exclusive  of  all  other  persons  in  a 


(I)  Phcar  on  Rights  of  Water,  {0)  19  C.  B.,  N.  S.  687,  700. 

64.  {p)  lOH.  L.  C.  593. 

im)  See     Seynuntr     v.    Lord  {q)  Bennett  Y.CofS^r,ST9JmL 

Courtenay,  6  Burr.  2814.  183. 

(«)  2  Com.  89.  (r)  19  C.  B.,  N.  8.  697. 
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particular  place^  either  with  or  without  the  soil  (s),  and 
a  free  fishery  and  a  common  of  fishery,  although  be- 
longing to  several  persons,  are  rights  to  fish  exclusive 
of  all  other  persons  in  particular  places,  and,  therefore, 
several  fisheries ;  and  a  free  fishery,  defined  as  the  ex- 
clusive right  of  fishing  in  a  public  river  (t),  is  sufficiently 
described  as  a  several  fishery  (m).    Considered,  however,  —but  con- 
as  respects  the  owner  or  owners  alone,  but  rejecting  the  ^^^  J!- 
distinctions  having  reference  to  such  owner  or  owners,  tingniBhed. 
either  individually  or  collectively  as  a  class  or  classes, 
and  to  the  place  where  the  jus  piscationis  is  exercised, 
the  several  species  of  private  fishery  will  be  defined  and 
considered  seriatim  under  the  distinctive  names  already 
given,  by  which  they  are  commonly  denoted. 

A  several  fishery,  separalis  piscaria{x),  is  the  first  1.  Aseyeral 
kind  of  private  fishery,  and  is  either  the  natural  right  ®^'  ^  ^ 
of  the  owner  of  land,  as  an  incident  of  such  owner- 
ship (y),  exclusive  of  all  other  persons,  or  the  right  of 
another  person  without  any  interest  in  but  derived  from 
Ae  ovraer  of  the  land  (z),  exclusive  of  the  owner  of  the 
soil  (a)   and   of  all  other  persons  (6)   in  a  particular 

(#>  Hbl/ard  v.  Bailey,  13  Q.  Ulleswater    Steam    Navigation 

B.  426, 446;  MaleotMon  t.  O'Dea,  Co,,  3  B.  &  S.  732 ;  Shuttleworth 

10  H.  L.  C.  593,  619.  v.  Le  Fleming,  19  C.  B.,  N.  8. 

(^)  2  Com.  39.  687;    Wenman  v.   Mackenzie,  6 

(«)  A/alcomsonY.O'Dea,supTtL  Ell.  &  B.  447;  Beavman  y.  Ain- 

(J-)  Co.  Litt.  4  b,  122  a;  13  Q.  sella,  8  Ir.  C.  L.  R.  291;  Haw- 

B.  446;  19  C.  B.,  N.  S.  700.  itorn^  v.  Backhouse,  3  L.  R.,  C. 

(y)  18  Hen.  6, 29;  17Edw.4,6;  P.  67;   Maxwell  v.   Copland,  7 

Hale,  De  Jure  MariB,  1, 18, 19, 20;  Court  of  Sees.  Ca.  8rd  ser.  142. 

The  Banne  Fishery,  Day.  66;  (2)  Co.  Litt.  4b;  The  Royal 

Child    V.    Oreenhill,  Cro.    Car.  Ftshory  of  the    Banne,  supra; 

653;   Carter  v.  Murcat,  4  Burr.  Seymour  v.  Lord  Cmirtenay,  5 

2162;  Smith  y.  Kevip,  Holt,  322;  Burr.  2814 ;  Hayes  v.  Bridges,  Jr. 

Seymour  y.  Lord  Courtenay,  5  T.  R.  890;  The  Duke  of  Somerset 

Burr.  2814;  The  King  y.  Ellis,  1  y.  Ihgwell,  supra ;    Holford  y. 

M.  &  S.  662;  The  Duke  of  So-  Bailey,  8  Q.  B.  1000.     See  also 


merset  y.  Fogicell,  5  B.  &  C.  886 
Seratton  y.  Bronm,  4  B.  &  C.  485 
Calmady  y.  Howe,  6  C.  B.  861 
Malcomson  r.  0*Dea,  10  H.  L.  C. 


Marshally.  The  Ulleswater  Steam 
Navigation  Co.,  3  B.  &  S.  732. 

(a)  Co.  Litt.  4  b,  122  a. 

(ft)  Co.  Litt.  4  b,  122  a;  Sey- 


693;   Chinn  y.  The  Free  Fishers  nuntr  y.  Lord  Qmrtenay,  5  Burr. 

of  Whitstable,U  lb.  193;  Hoi-  2814;  Holford  y.  Bailey,  sw^t2l\ 

ford  y.  Bailey,  8  Q.  B.  1000;  13  13  lb.  426;  8  Ir.  C.  L.  R.  296. 
lb.  426,  <m error;  Marshall  y.  The 


o: 


separate 
owners. 
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place  (c),  and  either  for  all,  or  for  all  of  a  particular  kind 
offish  (d) ;  and  such  a  fishery,  enjoyed  to  the  exclusion 
of  others,  and  dealt  with  as  of  right,  as  a  distinct  and 
separate  property^  is  sufficiently  described  as  a  several 
fishery  (e) ;  and  even  the  description  of  it  as  a  ^^  sole 
and  exclusive  fishery,"  although  doubtfiil  on  special  de- 
murrer, cannot  be  objected  to  after  verdict  (/).  And 
a  weir,  by  long  enjoyment  of  it  with  such  a  fishery, 
may  be  claimed  as  appurtenant  to  it  (ff). 
May  be  in  A  several  fishery  may  exist  in  separate  parts  of  the 

of^*8ame**  Same  water,  and  in  each  part  may  belong  to  a  different 
water,  and  in  person  (A) ;  and  such  a  fishery,  whether  an  incident  to 
tiie  ownership  of  tiie  soil,  or  in  alieno  soloy  may  belong 
to  several  persons  (t),  and  as  to  all  other  persons  will 
still  remain  a  several  fishery.  Even  if  such  several 
persons  have  the  fishery  as  tenants  in  common,  it  does 
not  become  a  common  of  fishery,  and  each  of  them 
must  exercise  his  right  of  fishing  with  a  due  regard  to 
the  same  right  of  each  of  the  others.  But  if  the  owner 
of  a  several  fishery  grant  to  several  persons  separate 
and  coextensive  rights  of  fishing,  each  of  such  persons 
has  what  is  commonly  designated  a  fi-ee  fishery  (^),  but 
without  excluding  the  owner  (/).  And  although  such 
persons  have  coextensive  rights  of  the  same  kind,  they 

(c)  lb.  46;  Hale,  De  JnreMaris,  (g)  WlUiams  v.  Wilcox,  8  Ad. 

1;  The   Royal    Fishery  of  the  &  E.  314;  LiUley.Wingfield.ll 

Ban/ne,    Dav.    66;    Holf&rd    t.  Ir.  C.  L.  R.  63;  Rolle  y.  WhUe^ 

Bailey,  8  Q.  B.   1000;    13  lb.  17  L.  T.  B.,  N.  S.  560. 

426;  10  H.  L.  C.  619.  (A)  Hamilton  v.  The  Marquis 

id)  Per  Bookby,  J.,  Oijpps  v.  of  Donegal,  8  Ridgw.  P.  C.  267; 

Wollicott,     Comb.     434;     The  Lamb  t.  Newblggin^  1  Car.  &  K. 

Banne  Fishery,  Day.  66;   Sey-  549. 

mour  V.  Lord  Courtenay,  5  Bnrr.  (t)  See  Seymour  y.  Lord  Cour- 

2814;  Holftyrd  y.  Bailey,  13  Q.  tenay,  5  Bnrr.  2814;    Qann  y. 

B.  436;  Bridges  y.  Highton,  11  The  Free  Fishers  of  WhUstabU, 

L.  T.,  N.  S.  663;  Maleomson  r,  11  C.  B.,  N.  S.  387;  13  lb.  863; 

CBea,  10  H.  L.  C.  693.  11  H.  L.  C.  192. 

(£)  See  Maleomson  y.  O'Bea,  (*)  Alderman  de  Londres  y. 

10  H.  L.  C.  693.  Hastings,  2  Sid.  8;   Seymour  y. 

(/)  Holford  y.  Bailey,  13  Q.  Lord  Qmrtenay;  see  a&o  Little 

Q.  426,  on  error,  reyeraing  tbe  de-  y.  Wtngfield,  8  Ir.  C.  L.  B.  279, 

cision  of  the  Q.  B.      See  also  288;  11  lb.  63,96, 104. 

Hayes  t.  Bridges,  Ir.  T.  B.  390.  (0  Co.  Litt.  122  a. 
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are  neither  commoners  nor  tenants  in  common  (m). 
Such  owner  may  also  create  a  partial  independent  right 
or  a  limited  liberty  in  another  person^  as  a  right  to 
take  in  such  fishery  one  particular  species  of  fish,  or 
fish  for  only  the  table  of  such  person,  without  dero- 
gating^om  his  own  right,  and,  subject  to  such  partial 
right  or  limited  liberty,  still  have  to  all  intents  and  pur- 
poses a  several  fishery  (w). 

A  several  fishery,  when  an  incident  to  the  ownership  Severable  from 
of  the  soil,  is  severable  therefi'om  (<?),  and  may  lawfiiUy  *^®  ^^' 
exist  as  a  right  of  pro/it  a  prendre  in  gross  {p),  but  so 
existing  is  not  mthin  the  Prescription  Act  (9). 

A  several  fishery  may  be  acquired  not  only  fix)m  pri-  From  whom 
vate  persons,  but  also  by  a  private  person  fi-om  the  ?^i|^^'*  *^" 
Crown,  in  a  creek  or  an  arm  of  the  sea  or  navigable 
tidal  river  (r),  within  the  limits  of  the  flux  and  reflux 
of  the  sea  (5),  and  even  in  some  known  precinct  with 
known  bounds  mthin  the  main  sea,  districtus  maris  (t)y 
below  low  water  mark  (w),  and  either  by  grant,  or  by 
prescription,  which  presupposes  a  grant  (a:),  and  either 
with  or  without  an  interest  in  the  soil  (j/) ;  and  as  an 
incident  to  such  a  fishery,  a  weir  in  those  places  (r), 
and  the  fishery  so  acquired  fi-om  the  Crown,  will  ex-  ' 
elude  tiie  pubUc  fi*om  the  primd  facie  right  of  fishing 
in  such  places  (a). 

(«)  See  WiUon  v.  Mackreth,  Gray  v.  Borid,  2  Brod.  &  B.  667. 

8  Burr.  1824;  Longf.  &  T.  99;  (#)  Mtirphy  y.  By  an,  lr.Ij:Ky 

Metcal/Y.  Jityrke,  8  Lr.  L.  R.  187.  2  C.  L.  143;  16  W.  R.  687,  8.  C. 

(n)  Seymour  v.  Lord  Courte-  (t)  Hale,  De  Jure  Maris,  pt.  i. 

nay,  snpra.  cc.  iv.,  ▼.,  ri. ;  Lindsay  v.  Rohert' 

{o)  Lord  Paget  y.  Mille$y  3  «<^7»,  7  Court  Sess.  Ca.  3rd  ser.  239. 

Bong.  43.  (tt)  The  Free  Fishers  of  Whit- 

(jf)  Co.  Litt  4  b;   Hale,  De  stable  v.  Ga^n,  11  C.  B.,  N.  S. 

Jure  Maris,  pt.  L,  c.  i.;  19  C.  B.,  887;  13  lb.  863;  11  H.  L.  C.  192. 

N.  S.  709.  (x)  Hale,  De  Jure  Maris,  pa»- 

(y)  2  &  3  Win.  4,  c.  71 ;  Shuttle-  sim ;  Cfray  v.  Bond,  supra. 

worth  T.  Le  Fleminy,  19  C.  B.,  (y)  Malcomson  v.  O'Bea,  10 

N.  8.  687.  H.  L  C.  698. 

(r)  Lord  Barclay's  ease,  Hale,  (z)  Hale,  De  Jure  Maris,  21, 

De  Jure  Maris,  34;   The  Boyal  22;   Williams  y.  Wilcow,  8  Ad. 

Fishery  qf  the  Banne,  Day.  66;  &  E.  814. 

Hamilton  y.  Marquis  Donegal^  (a)  Hale,  De  Jure  Maris,  pt.  i. 

3Bidgvr.P.C.267;  4  Burr.  2162;  cc.  iy.,  y.,  yi.;    Bag^oU  y.  Orr, 
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Grant  of  from       If  a  several  fishery,  or  a  weir  as  an  incident  to  it,  be 
must  ^S^  been  claimed  by  grant  fi-om  the  Crown,  the  grant  must  have 
before  Magna    been  made  prior  to  Magna  Charta,  which  however  has 
left  untouched  all  fisheries  made  several  to  the  exclu- 
sion of  the  public  by  act  of  the  Crown  not  later  than 
the  reign  of  Henry  11.(5).     But  where  the  enjbyment 
of  the  fishery  has  been  of  such  a  nature  as  would 
warrant  a  presumption  of  a  grant  of  it  having  been  made 
before  the  Great  Charter,  such  a  presumption  will  be 
made(c). 
Rererting  to  A  several  fishery  acquired  fi*om  the  Crown,  if  a  firan* 

mCT^JTuTw^  chise  or  liberty  which,  on  reverting  to   the  Crown, 
Magna  Charta  merges  in  the  general  prerogative  right  of  the  Crown  (rf), 
able!^^"^        ^^^  since  Magna  Charta  reverting  to  the  Crown,  would 
no  longer  exist  as  a  separate  fi*anchise,  and  conse- 
quently could  not  be  regranted  by  the  Crown  (e).     In 
a  late  case  in  Ireland  (/),  a  several  fishery  in  a  navi- 
gable tidal  river  there  belonging  to  the  Crown  was 
granted  by  the  Crown  in  1611,  then  reverted  to  the 
Crown  by  forfeiture,  and  was  afterwards,  in  1661,  re- 
granted  by  the  Crown.     But  this  question,  as  to  the 
merger  of  the  fishery,  was  not  raised. 
So  created  and      And  although  such  a  fishery  cannot  be  created  by 
Sronveyed^     grant  fi-om  the  Crown  since  Hie  Great  Charter,  yet. 


since. 


2  Bos.  &  P.  472;  Carter  v.  Mur-  r.  Wilcox,  8  Ad.  &  E.  314;  MaU 

00*,  4  Burr.  2162;  Com.  Dig.  Prae-  comson  v.  0*Dea,   10  H.   L.  C. 

rogative  D,  60;    Mayor,   ^c.  of  593;   Gann  v.  The  Free  Futher$ 

Orford  v.  Richardson,  4  T.  R.  of  Whitgtahle,  11  H.  L.  C.  192. 

437;  Richardson  y.  Mayor,  ^o.  {O  O'Neill  v.  Allen,  9  Ir.  C. 

of  Orford,  2  H.  B.  182,  on  error,  L.  R  132;   LiUU  v.  Wingfield, 

reversing  the  decision  below,  bnt  11  lb.  63;  Maleamson  t.  frDea, 

on  a  point  of  pleading  only;  Blun-  snpra ;      Williams    y.     mjcoas, 

dell  V.   Catterall,  5  B.  &  Aid.  snpra. 

268;  Duke  of  Somerset  v.  Fog-  (d)  See  Plowd.  219;   The  Ab- 

fcell,  5  B.  &  C.  876;  Malcom^on  hott  of  Strata  MarceVa,  9  Rep. 

V.    0*Dea,   snpra;    Williams   v.  24;   Heddy  y.  Wheelhause,  Cro. 

Wilcox,  8  Ad.  &  E.  314;  Mannall  £1.  591 ;  The  King  y.  The  Mayor 

V.  FUher,  5  C.  B.,  N.  S.  866;  of  London,  Show.  274. 

O^Neil  T.  Allen,  9  Ir.  C.  L.  R  {e)  See   The  Mayor   of   CoU 

182;  Oann  v.  The  Free  Fishers  Chester  y.  Brooke,  7  Q.  B.  339. 

of  WhUstable,  11  H.  L.  C.  192.  (/)  LiUle  y.  Wingfield,  11  Ir. 

(b)  The  Dvke  of  Somerset  y.  C.  L.  R.  63,  97. 
IbgwellySK  &  C.875;  WiUiams 
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if  created  before  and  still  existmg,  may  be  granted 
since  (^). 

Separalis  piscaria  is  sometiQies  said  to  be  all  one  How  differing 
with  libera  piscaria  {h);  that  is,  as  respects  the  pro-  ^^^ 
perty  in  the  fish(i)  before  they  are  taken  (A).  The 
only  substantial  distinction,  said  WiQes,  J.  (/),  be- 
tween a  free  and  a  several  fishery  is  between  an  exclu- 
sive right  of  fishery  usually  called  ^^  several,"  sometimes 
"  fi^e  "  (used  as  in  free  warren),  and  a  right  in  conmion 
with  others,  usually  called  ^^  common  of  fishery,"  some- 
times "  free"  (used  as  in  ficee  port). 

The  owner  of  separalis  piscaria  may  maintain  an  Owner  may 
action  of  trespass  quare  clausum  fregit  and  for  fishing  ^tion^of  tres- 
therein,  for  where  a  right  is  exclusive  trespass  lies  (?w),  paas* 
and  for  taking  pisces  suos,  for  there  is  not  any  other 
may  take  them,  and  he  has  the  property  in  them  before 
they  are  taken (»);  or  for  disturbing  his  fishery  (o),  and 
he  may  plead  it  as  his  franktenement(/?).     He  may  —and  distrain 
also  seize,  by  way  of  distress  as  damaffe  feasant,  to  stop  ^f^    ^^ 
the  further  use,  boats  and  other  vessels,  with  all  the 
tackle   and  other  things  belonging  thereto,  nets  and 
other  things,  of  the  persons  wrongfiilly  fishing  in  his 
fishery  (y). 

In  many  cases  of  several  fishery  arises  the  question.  Whether  a 
often  very  difficult  to  determine,  whether  the  fishery,  i^ckdee  tije"^^ 
Jus  piscationis,he  an  incident  to  andimited  in  the  same  soil- 
person  with  the  ownership  of  the  soil,  or  be  the  mere^M* 
piscationis  in  alieno  solo  (r). 

{g^  The  Duhe  of  Devonshire  tenay,6BuTr.  2814;  The  Duke  of 

Y.  Hadnett,  1  Hud.  &  Br.  322.  Somerset  y.  Fogivell,  5  B.  &  C. 

(A)  Skin.  342;  1  Salk.  637.  875;  Holford  v.  Bailey,  8  Q.  B. 

(i)  Skin.  677.  1000;  13  lb.  426. 

(*)  Child  V.  Oreenhill,  Cro.  (o)  lb. 

Car.  553;  Seymour  y.  Lord  Cour-  Ip)  See  the  anthorities  cited  in 

Uitay,  5  Barr.  2814.  Holford  y.  Bailey,  8  Q.  B.  1000. 

(I)  Malcomson   t.   O^Dea^  10  (y)  Beynell  v.  Champernoon, 

H.  L.  C.  593,  619.  Cro.  Car.  228;  Hayes  y.  Bridges, 

(«)  Wilson  T.  Mackreth,    3  Ir.  T.  B.  390. 

Butt.  1824.  (r)  The  Duke  of  Somerset  v. 

(«)  Child  Y.   GreenhUl,  Cro.  FogweU,  5  B.  &  C.  875;  Holford 

Car.  553;  Seymour  y.  Lord  Cour-  v.  Bailey,  8  Q.  B.  1000;  13  lb. 
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May  exist  with      That  a  seyeral  fishery  may  exist  as  imll  in  alteno 

OTjnthout  the   g^j^^  ^  ^^^  incident  to  the  ownership  of  the  soil,  seems 

to  have  been  generally  assumed  («),  and  is  now  gene- 

rafly  admitted (^),  even  in  the  Crown  as  a  fishery  in 

gross  in  a  navigable  river  where  the  soil  belongs  to  the 

owners  of  the  land  adjoining  (»). 

Where  the  In  the  early  cases  the  question  generally  arose  with 

questaon  anaea.  j^f^j^^^jg  ^  ^^  jf^j^  ^f  action  adopted  for  the  redress  of 

an  injury  to  the  fishery.  The  remedy  was  generally  in 
trespass  quare  clausum  fregit^  which  can  be  maintained 
in  those  cases  only  where  the  plaintiff  is  in  the  actual^ 
or  is  entitled  to  the  exclusive  possession,  or  to  an  exclu- 
sive right  to  a  part  of  the  profits  (t?),  of  the  land.  Hence 
the  question  as  to  the  soil  in  cases  of  claims  to  fi-ee  and 
to  several  fisheries.  In  such  cases  (or),  and  in  the  case 
of  a  several  fishery,  as  well  when  it  is  in  alieno  solo  as 
when  in  the  soil  of  the  plaintiff  (y),  trespass  will  lie  for 
disturbing  the  fishery.  In  Seymour  v.  Lord  Courte^ 
nay{z)y  the  court  said  it  was  not  necessary  to  give 
any  opinion  whether  a  person  can  have  a  several  fishery 
without  being  owner  of  the  soil ;  for  although  there  was 
a  count  in  the  declaration  for  breaking  the  plaintiff's 
close  covered  with  water,  implying  the  ownership  of 
the  soil  (a),  yet  there  were  other  counts  for  disturbing 
them  in  their  several  fishery.  The  general  owner  de- 
mised to  the  plaintiffs,  reserving  a  particular  species  of 
fishing,  the  oystery,  which,  in  its  nature,  is  to  be  exer- 
cised in  a  particular  mode;  and  the  reservation  being 
equal  to  a  grant,  the  question  was  the  same  as  if  the 

426;  Maleanuon  y.  0*J)ea,  10  H.  («)  See  The  Bonne  Mthery 

L.  C.  693;  Marshall  y.  The  VU  ease,  DaY.  66,  67. 
lesmater  Steam  Navigation  Co,^         {v)  WUeon   y.    Ifaekreth,    3 

8  B.  &  S.  732.  Bnir.  1824. 

(«)  Co.  litt  4  b,  122  a;    The         («)  F.  N.  B.  88,  G.  BL;  Com. 

JDuhe  of  Somerset  y.  Fogwell^  Dig.  Trespass,  A.  2. 
supra.  (y )  Holford  y.  Bailev,  8  Q.  B. 

(t)  Holford  Y.  Bailey,  supra;  1000;  13  lb.  426. 
McUoomson    y.    O'Iha,    supra;  (z)  6  Burr.  2814. 

Marshall    y.    The     Ulleswater         {a)  Comb.  434. 
Steam  Navigation  Co.,  supra. 
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plamti£&9  being  the  general  owners^  had  granted  the 
sole  right  of  fishing  for  ojsiers  to  the  lessor,  so  that  the 
plaintiffs,  except  as  to  them,  would  still  have  had  a 
several  fishery.  In  Holford  v.  Bailey^  the  court  ob- 
served, that  in  the  prior  cases  the  declaration  generally 
contained  an  allegation  of  the  taking  of  the  plaintiff's 
fish,  which  is  clearly  the  subject  of  an  action  of  tres- 
pass (i),  and  is  independent  of  the  ownership  of  the  soil; 
and  in  some  of  those  cases  the  allegation  was  of  the 
taking  of  the  fish,  not  of  the  plaintiff,  but  ^^of  the 
fishery"  (c) ;  meaning,  however,  it  would  seem,  the  fishery 
of  the  plaintiff,  and  therefore  his  fish.  In  the  case  be- 
fore the  court,  the  declaration  contained  neither  kind  of 
allegation.  Much  of  the  doubt  and  difficulty  involved 
in  this  question  would  seem  to  have  originated  in  re- 
garding the  fishery  instead  of  the  land  as  the  principal 
subject,  and  the  land  instead  of  the  fishery  as  the  ac- 
cessary or  adjunct. 

The  jus  piscationis  arises  fi'om,  and  is  incident  to.  The  connec- 
the  ownership  of  the  soil(rf);  and  although  not  neces-  o^eral^^of 
sarily  united  with  the  soil,  yet,  until  the  contrary  be  *he  jus 
shown (e)y  or,  being  claimed  by  grant,  the  terms  of  the  iSidof  the  soil. 
grant  are  unknown  (/),  is  presimied  to  foUow   such 
ownership.     When  so  claimed,  however,  and  the  terms 
of  the  grant  are  known,  and  are  such  as  to  convey 
an  incorporeal  hereditament  only,  the  presumption  of 
the  fishery  following  the  ownership  of  the  soil  is  de- 
stroyed (^).     But  the   ownership  of  the   soil  neither 
arises  firom,  nor  is  incident  to,  the  ownership  of  the 

(h)  8  Q.  B.  1016.  Navigation  Co.,  3  B.  &  S.  732; 

{e)  13  Q.  B.  444.  6  lb.  570;  Malcamson  y,  aDea, 

id)  L.  R.,  2  E.  &  I.  A.  C.  10  H.  L.  C.  693. 

166.  (/  )  Duke  of  Somerset  v.  Fog- 

{e)  18  Hen.  6, 29;  PaHheriohe  neU,  6  B.  &  C.  876.    See  also 

T.  Mawn,  2  Chitty,  658;  The  Mng  The  Free  Fishers  of  Whitstahle 

V.  Old  Alretford,  1  T.  R.  368;  v.  Qaw^,  11  C.  B.,N.  S.  887, 418. 

Holford  V.  Bailey,  8  Q.  B.  1000,  (a)  Duke  of  JSomerset  v.  Fag- 

1016;  13  lb.  426,  in  eiror;  Mar-  me%  sapra. 
shaU  T.  The  UUeswater  Steam 
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fishery.     The  ownership  of  the  fishery  may  be  alto- 
gether distinct  fi^m,  and  be  exclusive  and  independent 
of,  any  sort  of  ownership  in  the  soil  (A),  and  may  exist, 
even  in  the  Crown  (t),  as  a  fishery  in  gross  (A). 
In  inland  A  several  fishery  in  an  inland  river  alleged  in  a  de- 

"^®"*  claration  in  an  action  of  trespass  is,  prima  facie^  to  be 

assumed  as  in  the  soil  of  the  plaintiff,  and  that  inference 
is  not  negatived  by  an  allegation  in  the  same  declaration 
that  the  fishery  is  in  alieno  solo,  and  if  there  be  no  aver- 
ment by  the  defendant  in  his  plea,  that  he  claims  under 
or  acts  by  the  authority  of  the  owner  of  the  soil,  the 
plaintiff  need  not  show  a  title  either  by  grant  or  by  pre- 
scription to  the  fishery  (/). 
— lakes,  In  Marshall  v.   The   Ulleswater  Steam  Navigation 

Company  (m)  accordingly,  in  an  action  of  trespass  for 
entering  the  land  of  the  plaintiff  covered  with  water, 
and  for  distmrbing  certain  several  fisheries  of  the  plain- 
tiff in  certain  land  covered  with  water,  the  defendant 
pleaded  amongst  other  pleas  that  the  land  in  which  were 
the  alleged  fisheries  of  the  plaintiff  was  the  soil  and  fi-ee- 
hold  of  divers  persons,  and  that  the  defendants  acted  by 
the  leave  and  in  the  exercise  of  the  rights  of  such  last- 
mentioned  persons  as  such  owners  of  the  soil  and  fi'ee- 
hold;  whereupon  the  plaintiff  was  compelled  to  prove  his 
title,  and  proved  a  title  to  a  several  fishery  by  showing  a 
conveyance  of  a  fishery,  and  in  such  a  mode  as  to  pass 
the  soil  and  the  jus  piscationis  as  an  incident  thereto. 
In  Shuttleworth  v.  Le  Fleming  (n\  the  action  was 
trespass  on  land  of  the  plaintiff,  to  which  the  defendant 
pleaded  that  the  land  was  part  of  the  shore  of  an  inland 
lake  or  water  called  Coniston  or  Thurston  water,  and 
then  a  prescriptive  right  to  a  "  fi-ee  fishery"  in  the  said 

(K)  Seymour  v.  Lord  Courte-         (*)  19  C.  B.,  N.  S.  709. 
fuiy,   6  Burr.    2814;    Ihike   of         (l)  HoifordT.  Bailey,  13  Q.B, 

Somerset  v.  Fbgwelly  snpra;  Hoi-  426;  18  Jur.  280;  18  L.  T.,  N.  S. 

ford  V.  Bailey y  sapra.  112,  S.  C. 

(i)  The  Banne  Fishery  case,         (m)  8  B.  &  S.  732. 
Day.  56,  57.  ( » »  19  C.  B.,  N.  S.  687. 
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water.  The  court,  however,  would  not  decide  whether 
the  wordfi  **  free  fishery"  meant  a  sole  several  fishery, 
or  a  common  of  fishery. 

A  several  fishery  in  a  navigable  river  may  exist  in  —and  nayi- 
the  Crown,  whilst  the  owners  of  the  land  on  each  side  of  ^*  ®  "^®'*' 
the  river  may  be  also  the  owners  of  the  soil  of  the  bed 
of  the  river,  and  is  then  an  inheritance  in  the  Crown  in 
gross,  and  will  not  pass  by  a  grant  from  the  Crown  of 
lands  of  the  Crown  adjoining  the  river,  piscariasy  pis^ 
caiioneSy  aquas y  aquarum  cursus,  8fc,  (o). 

The  ownership  of  both  the  soil  .of  a  stream  and  the  Ownership  of 
water,  when  and  so  far  as  it  can  be  the  subject  of  owner-  ^®  ^'^l^^ 
ship,  may  either  follow  (/?)  or  be  independent  of  the 
ownership  of  the  land  adjoining  the  stream  {q);  and  in 
the  latter  case  the  ownership  need  not  extend  over  or 
to  any  greater  portion  of  the  soil  of  the  stream  than 
may  be  necessary  as  a  substratiun  for,  or  otherwise  re- 
quired in  connection  with,  the  fishery  (r). 

Where  a  several  fishery  is  derived  from  the  Crown  Where  the 
the  JUS  piscationis  may  also  be  either  an  incident  to,  Hved  from  Ae 
and  united  in  the  same  person  with,  the  ownership  of  Crown, 
the  soil,  or  may  be  distinct  from  such  ownership,  which 
may  continue  in  the  Crown ;  and  from  the  nature  of  the 
case,  and  as  such  a  fishery  is  generally  in  either  the 
open  sea  below  low  water  mark  within  certain  limits, 
districtus  marts,  or  between  high  water  mark  and  low 
water  mark,  or  in  an  arm  or  a  creek  of  the  sea,  or  in  a 
port  or  haven,  between  those  marks  (*),  the  question 
whether  the  jus  piscationis  be  such  an  incident  and  so 
united,  or  be  thus  distinct,  rests  on  different  considera- 
tions, and  is  more  difficult  to  determine  than  in  the 
case  of  a  several  fishery  derived  from  a  private  person. 

(p)  The  Royal  FUhery  of  the  (r)  See  Hamilton  y.  Marqvii 

JSanne,  Day.  65.  Donegal,  3  Ridgw.   P.   C.   267; 

(/»)  lb.  ITie  Xing  t.  UUig,  1  M.  &  S. 

iq)  See  Marshall  y.  The  UU  666. 

Uiwater  Steam  Navigation  Co,,  («)  Hale,  De  Jure  Maris,  pt.  L 

3  B.  &  8.  732,  742.  cc.  iv.,  ?.,  vi 
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In  the  sea.  The  property  or  ownership  of  the  sea  and  the  soil  of 

itj  andj  as  a  consequence  of  such  ownership,  the  right  of 
fishing  in  the  sea  and  in  the  creeks  and  arms  thereof^  so 
&r  as  the  sea  flows  (^),  the  shore,  littus  maris y  that  is^ 
the  ground  between  the  high  water  mark  and  the  low 
water  mark  at  ordinary,  but  not  at  high-spring,  or  ex- 
traordinary tides  (u) ;  and  all  increase  of  land  by  the 
sea^  per  alluvionem,  per  recessum  marisy  or  a  sudden 
retreat  of  the  sea,  and  islands  arising  in  the  sea,  or  in 
the  arms  of  it,  Bxe  primd  facie  {x)y  and,  imtil  the  con- 
trary be  shown,  are.  presumed  to  remain  (y)^  in  the 
Crown. 
Distinction  An  estuary  and  an  arm  of  the  sea,  although  having 

estua^  and  an  the  common  characteristic  of  being  intra  fauces  terrcBy 
aim  of  the  sea.  ^r^  distinguishable.  Some  rivers  terminate  without 
passing  through  any  firth  or  estuary,  and  are  lost  in  the 
open  ocean  ahnost  as  soon  as  they  touch  the  salt  water ; 
others  only  join  the  ocean  through  a  firth,  or  through  a 
a  land-locked  valley,  where  the  firesh  and  salt  waters 
meet  (z).  An  estuary  is  the  space  intermediate  between 
the  strictly  proper  river,  and  the  strictly  proper  sea. 
Through  this  partly  firesh  and  partly  salt  estuary,  the 
river,  though  its  ordinary  river  features  may  be  impaired, 
or  at  high  tides  even  obliterated,  still  in  truth  exists  and 
operates,  though  its  existence  be  only  continued  among 
sands  and  shaulds  through  which  it  has  to  work  its 
way,  struggling  with  the  tide.  .  .  .  The  estuary  is  a 
part  of  the  river,  and  is  included  under  this  word  (a). 

(t)  Murphy  y.  Byan,  Ir.  L.  R.  eox,  8  Ad.  &  E.  814,  838;    1 

2  C.  L.  143;  16  W.  R.  687,  S,  C.  Macq.  H.  L.  C.  49;  10  H.  L.  a 

(u)  Hale,  De  Jnre  Maris,  pt.  L  618. 

c.  iv.;   Blundell  v.  CaUerall,  5  (y)  1  Anstr.  614;  6  B.  &  Aid. 

B.  &  Aid.  268,  291;  AU.-Oen.  y.  804;  AU.-Gen.  y.  Chambers,  18 

Chamheri,  4  De  Gex,  M.  &  G.  Jur.  779;   10  Pri.  400;   13  Jur. 

206;  8  B.  &  Ad.  869;  SmUh  y.  716;  8  Ell.  &  B.  904. 

Ojfficeri  of  State  for  Scotland,  (z)  16  Court  Sess.  Ca.  Ist  ser. 

18  Jur.  718;  6  BeU's  App.  Ca.  487,  1291,  1292. 

S,  a  {a)  5  Dow,  289,  290;  Maek&nr 

(je)  Hale,  De  Jnre  Maris,  pt.  i  ^ie  y.  Home,  16  Coort  Sesa.  Ca. 

c.   iy.;    Att.-Oen.  y.  Bmtrridge,  1st  ser.  1292. 
10  Pri.  860;    WilUame  y.   WiU 
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An  arm  of  the  sea  is  said  to  be  where  the  sea  flows  and 
reflows,  and  so  &r  only  (i).  In  a  recent  case  in  Scot- 
land,  however  (c),  the  court  said  that  when  the  junction 
of  the  fresh  water  and  the  salt  takes  place,  not  at  the 
edge  of  the  open  ocean,  but  far  up  in  the  land  where 
the  river  loses  itself  in  arms  or  bays  of  the  sea,  these 
portions  of  the  ocean  become  what  are  called  arms  of 
the  sea,  and  that  they  are  so  called  merely  because  they 
happen  to  be  enclosed  within  ridges,  intra  fauces  terr€B, 
which  guide  the  waters  into  the  interior.  But  this  cir- 
cumstance does  not  make  these  arms  identical  with 
estuaries.     These  arms  are  the  sea. 

A  subject  may  acquire  by  grant  of  the  Crown  the  soil  How  the  sea- 
of  the  sea  itself,  as  of  a  districtus  maris,  a  place  in  it  Jcq^iSTly  a 
between  certain  points,  or  a  particular  part  contiguous  subject, 
to  the  shore  (df),  or  of  a  port  or  a  creek  or  arm  of  the 
sea,  and  both  in  the  water  and  the  soil  itself  covered 
with  water  within  such  a  precinct,  and  also  the  soil  of 
an  arm  of  the  sea,  and,  as  a  consequence  or  concomit- 
ance of  such  acquisition,  any  accession  of  land  per 
relictionem  or  recessum  maris  (e).  So  also  in  an  arm 
of  the  sea  with  a  manor  {f\  though  in  gross  and  not 
parcel  of  it,  and  also,  by  apt  and  proper  words,  lands 
contiguous  to  the  sea  (^),  which  will  pass  land  per  allu- 
vionem,  but  not  per  relictionem.  Sq  also  in  the  littus 
maris,  or  shore  between  high  water  mark  and  low 
water  mark  (h),  that  is,  between  those  marks  at  ordi- 
nary tides  (i),  or  the  ordinary  flux  and  reflux  of  the  • 


(b)  Hale,  De  Jure  Maris,  pt.  i.  cc.  ▼.,  tI.;  Jhike  of  Beaufort  t. 

c  iv.  Mayor,  ^o,  of  Swa/nseay  3  Ex.  418. 

(<j)  Mackenzie  Y,nome,va'ptf^.  (/)  lb. 

\a)  See  Hale,  De  Jure  Maris,  (^)  See  Parmetery.Att,'Oen, 

pt  i  c.  Ti.;  The  Free  FUhers  of  10  Pri.  412. 

WhiUiahU  v.  GanUy  13  C.  B.,  (A)  Hale,  De  Jure  Maris,  pt.i. 

N.  S.  853;    Gann  v.  The  Free  cc.  v.,  vi. ;   Att.-Oen,   v.  Bur- 

Fishers  of  Whitstdble,  11  H.  L.  ridge,  10  Pri.  350. 

C.  192.  (i)  Hale,  De  Jure  Maris,  supra. 

(e)  Hale,  De  Jure  Maris,  pt  L 
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sea  (J),  and  not  at  extraordinary  or  spring  tides^  and 
as  those  marks  exist  &om  time  to  time,  either  bj  the 
alluvion  (A),  or  by  encroachment  (/),  or  by  the  gradual 
dereliction  (in)  of  the  sea. 

The  sea  shore  may  not  only  belong  to  a  subject  in 
gross,  which  possibly  may  suppose  a  grant  before 
time  of  memory  (w),  but  it  may  be  parcel  of  the  manor 
of  a  subject  (o),  and  the  lord  may  have  the  exclusive 
right  of  fishing  as  such  lord,  but  only  as  appendant  or 
appurtenant  to  the  manor  by  prescription,  and  conse- 
quently from  time  immemorial  (/>). 

In  land  lying  between  high  water  mark  and  low 
water  mark,  different  rights  may  be  vested  in  a  subject. 
One  person  may  have  the  soil  itself  alone,  and  another 
the  general  privilege  of  fishing,  or  of  laying,  keeping, 
and  taking  oysters  on  that  spot,  and  both  may  after- 
wards become  united  in  the  same  person ;  and  if  the  pri- 
vilege continue  to  exist  distinct  from  and  do  not  merge 
in  the  general  right  to  the  soU,  or  if  the  title  to  one  were 
invalid,  the  grant  of  one  would  not  necessarily  pass  the 
other  (y).  A  grant  of  the  soil  will  not  necessarily  con- 
vey the  privilege  of  fishing,  because  all  the  king's  sub- 
jects have  a  right  to  fish  (r). 

And  as  the  public  have  no  right,  at  common  law, 
to  bathe  in  the  sea,  so  they  have  no  right  to  pass  over 
such  land  so  acquired  by  a  subject,  for  the  purpose 
of  bathing  in  the  sea  {s) ;  nor  have  they  any  right  to 


(j)  PerHolroyd,  J.,  Blundell 
V.  CaUeraUy  5  B.  &  Aid.  268, 291. 

(*)  The  King  v.  Lord  Yar- 
lor(mghy  3  B.  &  C.  91;  5  Bing. 
168. 

'(/)  S&ratton  y.  Brorvfiy  4  B.  & 
C.  486. 

(m)  Ex  parte  Lord  Owydir, 
4  Mad.  281. 

(n)  Hale,  De  Jure  Maris,  26. 

{o)  Constable's  case,  5  Rep. 
106;  JSx  parte  Lord  Qwydir,  2 
Mad.   281;    The   King  y.  Lord 


TarborMigh,  3  B.  &  C.  91;  6 
Bing.  163;  Duke  of  Beanfort  y. 
Mayor,  ^o.  of  Swansea,  8  Ex. 
418;  Calmady  y.  Bowe,  6  C.  B. 
681.  See  also  Wenman  y.  Mae- 
kenziey  5  Ell.  &  B.  447. 

(;;)  Per  Holroyd,  J.,  Blundell 
y.  CaUerall  6  B.  &  Aid.  268, 288. 

{q)  See  Scratton  y.  Brown, 
4  B.  &  C.  485. 

(«)  Blundell  y.  Catterall,  5 
B.  &  Aid.  293. 
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take  on  or  Ccoiaa  any  such  land  any  shell  fish(^)  or 
.seaweed  (m),  or  the  like. 

In  Blundell  v.  Cattefall^v),  the  plaintiff  was  stated  Blundelly, 
to  be  the  owner  of  the  soil  of  the  shore,  and  to  have  the  ^*^^  *• 
exclusive  right  of  fishing  thereon,  with  stake  nets,  as 
lord  of  the  manor ;  so  that  the  soil,  as  parcel  of  or  belong- 
ing to  the  manor,  must  have  been  so  from  before  the 
time  of  passing  the  statute  Quia  emptor es  terrarum^ 
tempore  Edward  I.,  since  which  time  no  manor  can 
liave  been  created.  He  was  also  stated  to  have  the  ex- 
clusive right  of  fishing,  as  lord  of  the  manor,  and  that 
could  only  be  as  appendant  or  appurtenant  to  the 
manor,  and  must  therefore  be  by  prescription  and  con- 
sequently from  time  immemorial.  And  tjie  decision 
was  that  the  public  have  not  a  common  law  right  to 
bathe  in  the  sea,  and  to  pass  over  the  sea  shore  for  that 
purpose  on  foot  and  with  horses  and  carriages  to  the 
extent  of  the  locus  in  quo  only,  and  not  as  to  such 
right  in  the  shore  generally.  And  Holroyd  seemed  to 
think  that  if  such  general  right  existed  it  might  be,  by 
prescription,  at  least  otherwise  appropriated,  as  well  as 
an  exclusive  right  of  fishing  in  particular  places  (to). 

But  although  a  subject  may  have  such  an  acquisition  Acquisition 
it  will  not  displace  or  interrupt  the  right,  of  navigation  CnJSm  wiU  not 
by  the  public  (or),  nor  necessarily  the  right  of  fishing  «?ect  public 
by  the  public  (y);  nor  any  easement  incident  to  those 
rights  the  public  may  have  over  the  shore  (z).     A  for^ 

{Q  See  Bagat  v.  Orr,  2  Bos.  (a?)  Blundell  ▼.   Catterall,  6 

&  P.  472;   Ihike  of  Argyll  v.  B.  &  Aid.  293;   The  Queen  v. 

Moherttony  22  Court  Sess.  Ca.,  2nd  Jffaynes,  7  Ir.  L.  R.  2;  The  Free 

ser.  261,  265;   Hall  y.  WhillU,  FUners  of  TVhUttable  y.  Gann, 

14  lb.  824;  Lindsay  v.  Robert-  11  H.  L.  C.  192. 

#<>f»,  6  lb.,  3rd  ser.  864;  7  lb.  239;  (y)   Blundell     y.     Catterall, 

Duke  of  Portland  y.  Gray,  11  supra;  Soratton  y.  Brown,  4  B. 

lb.,  1st  ser.  14.  &  C.  485. 

(«)  Howe  y.  Stawell,  Al.  &  (z)  Att.-Gen,  y.  Burridge,  10 

Nap.  348.  Pri.  360;  Parmeter  y.  AU.-ffen., 

(V)  5  B.  &  Aid.  268.  lb.  412;  13  Jur.  716;  6  Q.  B.  874; 

(9r)  See  CkiHer  y.  Mwreott,  4  13  C.  B.,  N.  S.  857. 
BuiT.  2162. 

L.  N 
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tiori  where  the  acquisition  is  of  the  soil  below  low  water 
mark  {z).     So  in  the  case  of  public  navigable  rivers  (a). 
Right  of  navi-        The  right  of  navigation,  although  not  affected  by  an 
gation.  obstruction  of  it  for  twenty  years  (i),  may  be  deter- 

mined, when  in  a  public  navigable  river,  either  by  the 
legislature,  or  by  a  writ  of  ad  quod  damnuniy  with  an 
inquisition  found  thereupon  by  a  jury,  or  may  be  extin- 
guished by  natural  causes  (c). 
Ownership  of        In  determining  the  ownership  of  the  soil  of  public 

!5!15^H^«.-     rivers  some  distinctions  are  to  be  observed.     Rivers  are 
piiDlic  nvers 

below,  public  either  in  point  of  property  and  of  use,  or  as  to 

use  only(rf).  Rivers  into  and  from  which  the  tide 
flows  and  reflows,  and  up  to  the  point  reached  by  the 
flow,  are  of  the  former  class ;  but  such  flux  and  reflux 
in  any  particular  place,  although  strong  primd  facie 
evidence  of  the  place  being,  do  not  necessarily  make  it, 
even  when  of  a  sufficient  size,  a  public  navigation  {e\ 
Whether  such  or  not  must  depend  upon  the  situation 
and  the  nature  of  the  channel  where  the  flux  and  reflux 
occur  (/).  The  soil  of  navigable  tidal  rivers,  as  well 
above  as  below  the  flow  of  the  sea,  is,  primd  facie^  in 
the  Crown  (^),  but  may  be  acquired  by  a  subject  (A). 
But  the  soil  of  such  rivers  above  the  point  reached  by 
the  flow  of  the  tide  is  not  necessarily,  even  primd  faciey 
in  the  Crown,  but  in  the  owner  of  the  adjoining  lands, 
and  in  these,  as  also  in  fresh  water  rivers  in  the  soil  of 
which  the  Crown  has  no  property,  the  public  have  the 


(2)  ffann  v.  The  Fi^ee  Fi^hert  CJowp.  86;  Miles  v.  Bote^  6  Taunt. 

of  WhUgtahU,  11  H.  L.  C.  192.  706;  Reoi  ▼.  Montague,  4  B.  &  C. 

(a)   Williams    v.    Wilcox,    8  698. 

Ad.  &  E.  314;  AU,'Qen.  t.  Ea^l  (/)  Miles  v.  Rose,  supra. 

of  Lonsdale,  20  L.  T.  R.,  N.  S.  (g)  Hale,aiv.;  2Ron.  120, 1. 20; 

64.  Dav.  56;  The  King  V.  Smith,  2 

(fi)  Vooght  T.  Winch,  2  B.  &  Doug.  441 ;  Carter  y.  Murectt,  4 

Aid.  662.  Burr.  2162;  Att.-Gen,  y.  JSkirl  of 

Co)  Rex  ▼.  Montague,  4  B.  &  C.  Lonsdale,  20  L.  T.  R.,  N.  S.  64. 

598,  603.  (Ji)  See  Hale,  Do  Jure  Maris, 

(d)  Hale,  De  Jure  Maris,  pt  i  p.  L  c.  iii.;  Att.-Oen,  y.  Earl  of 

cc  ii,  iii,  iy.  Lonsdale,  supra. 

(tf)  Mayor  of  Lynn  t.  Turner, 
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use  as  public  way8(i).  Sometimes,  however,  the  latter 
class  of  rivers  are  said  to  be  (J\  but  erroneously  (A), 
public  rivers  in  point  of  property.  Locks  or  lakes 
seem  to  be  of  the  latter  class  (/). 

In  Williams  v.  Wilcox  (iw),  the  court  intinmted  a  —and  aboye 
doubt  whether  the  ownership  of  the  soil  of  the  bed  of  tide.^""  ""^  *^® 
public  navigable  rivers  above  the  point  reached  by  the 
flow  of  the  tide  be  in  the  Crown  or  in  the  owners  of  the 
adjacent  lands.  But  in  Murphy  v.  Ryan{n\  the 
court  said  that  upon  a  full  consideration  of  all  the  cases, 
it  would  appear  that  no  river  has  been  ever  held  navi- 
gable, so  as  to  vest  in  the  Crown  its  bed  and  soU,  and 
in  the  public  the  right  of  fishing,  merely  because  it  has 
been  used  as  a  general  highway  for  the  purposes  of 
navigation;  and  that,  beyond  the  point  to  which  the 
sea  ebbs  and  flows,  even  in  a  river  so  used  for  public 
purposes,  the  soil  is  primd  facie  in  the  riparian  owners, 
and  the  right  of  fishing  private. 

A  several  fishery  for  only  one  species  of  fish  in  the  A  seyeral 
same  water  or  in  the  same  part  of  the  same  water  would  one^TOrt^of^'^  ^ 
not  involve  the  property  of  the  soil,  for  if  such  a  fishery  ^  would  not 
could  be  construed  to  draw  the  soil  this  absurdity  would  soiL 
follow,  that  by  such  grants  such  a  fishery  might  be  con- 
veyed to  as  many  difierent  persons  as  there  are  kinds  of 
fish  {o)y  and  would  be  understood  as  a  several  fishery  in 
the  same  water.     This  consideration  was  not  adverted 
to  in  Seymour  v.  Lord  Courtenay  (  p),  or  in  the  very 
recent  case   of    The   Free  Fishers   of  Whitstable  v. 
Gann{q).      No   such    objection  would   arise  if  the 

(i)  Hale,  cc.  ii.,  iiL  732. 

ijl  lb.;  The  Royal  FUhery  of  (m)  8  Ad.  &  E.  814,  388. 

ths  Banne,  Dav.  56.  («)  Ir.  L.  R.,  2  C.  L.  148;  16 

(*)  Hale,  De  Jure  Maris,  cc.  ii.,  W.  R.  687,  S.  C, 

iii  (o)  Hayes  v.  Bridges,  Ir.  T.  R. 

(0  See  Maedonnell  y.  Caledo-  390. 

niaji    Canal    Commissioners,    8  (?)  5  Bnrr.  2814. 

Court    Sen.   Ca.,  Ist    ser.  880  ;  {q)  11  C.  B.,  N.  S.  387;  13  lb. 

MarshaU  y.  The  VUeswater Steam  853;  11  H.  L.  C.  192. 
Na/oi^ation  Comfomy^  8  B.  &  S. 

n2 
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fishery  were  granted   in   different  parts  of  the  same 
water  (r). 
Ownership  of        All  fi^shwater  rivers,  of  common  right,  belong  to  the 
foMh^water       owners  of  the  soil  adjacent,  so  that  the  owners  of  the 
riyera,  one  side  have,  of  common  right,  the  property  of  the 

soil,  and  consequently  the  right  of  fishing,  usque  filum 
aqucB  ;  and  so  the  owners  of  the  other  side  («).  If  the 
river  change  its  course  and  take  it  entirely  on  the  lands 
of  the  other,  the  whole  river  belongs  to  the  other.  Aqua 
cedit  solo  (t).  And  acts  of  ownership  on  the  whole  bed 
of  a  river  by  the  owner  of  land  on  one  side,  below  the 
land  of  the  owner  on  the  other  side,  are  admissible  to 
support  a  claim  by  the  owner  doing  such  acts  to  the 
whole  bed  of  the  river  opposite  to  the  land  of  the 
owner  on  the  other  side  (m). 

Although  the  alveus  of  a  stream  is  divided  between 
the  two  proprietors  of  the  opposite  banks,  and  is  held 
by  each  up  to  the  medium  filum  in  sole  property  on 
either  side  {x\  it  by  no  means  foUows  that  they  have 
not  common  interests.  They  have  a  common  interest 
in  the  water.  In  water  alone,  as  such,  there  can  be  no 
property,  either  sole  or  conjimct :  but  there  is  a  common 
interest  in  the  water,  and  out  of  that  common  interest 
in  the  water  there  also  necessarily  arises  a  common  in- 
terest to  each  in  the  whole  alveus  over  which  the  water 
nms,  and  a  common  interest  in  the  banks  of  the  stream, 
although  they  are  imquestionably  the  sole  property  of 
the  parties  whose  estates  they  adjoin  (y).  But  although 
so  entitled  to  the  alveus^  it  does  not  by  any  means 

(r)  Hamilton   ▼.  MarguU  of  lb.,  lat  ser.  261,  n.j  L.  R.,  1  H. 

Dottegal,  3  Ridrwr.  P.  C.  267.  L.  Sc.  47. 

(«)  Hale,  De  Jure  Maris,  cap.  1;  (t)  Hide,  De  Jure  Maris,  pt.  L 

8  Ir.  C.  L.  R.  291;  Lord  t.  The  c.i. 

Commissioners   of  the   City    of  («*)  Jones  ▼.  Williams,  2  M.  & 

Sydney,  12  Moo.  P.  C.  C.  473;  W.  826. 

Bex  V.  The  Inhabitants  of  Lan-  (a?)  6  Court  Seas.  Ca.,  3id  ser. 

dulph,  1  Moo.  &  R.  393;  Wishart  216,  699;  Bioket  y.  Morris,  4  lb., 

y.   Wyllie,  1  Macq.  389.    So  in  H.  L.  44, 60;  L.  R.,  1 H.  L,  Sc.  47. 

Scotland,    Morris  t.  Bioket,   2  (y)  Morris  v.  Bicket,  2  Coort 

Conrt  Sess.  Ca.,  3rd  ser.  1082;  15  Scss.Ca.,3ni8er.  1082, 1087, 1090. 
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follow  that  that  property  is  capable  of  being  used  in  the 
ordinary  way  in  which  so  much  land  uncovered  by  water 
might  be  used,  but  it  must  be  used  in  such  a  manner  as 
not  to  affect  the  interest  of  riparian  proprietors  in  the 
stream  (z).  If  the  same  person  be  the  owner  of  the 
land  on  both  sides,  in  common  presumption  he  is  owner 
of  the  whole  river  (a),  and  hath  the  right  of  fishing 
according  to  the  extent  of  his  land  in  length.  But  spe- 
cial usage  may  alter  that  presumption ;  for  one  man 
may  have  the  river,  and  others  the  soil  adjacent ;  or 
one  man  may  have  the  river  and  soil  thereof,  and  an- 
other the  free  or  several  fishing  in  the  river  {b). 

The  owners  of  land  adjacent  to  some  navigable  tidal  —some  navi- 
rivers,  as  the  Severn,  have  sometimes  the  same  common  ^^^^^  riyers, 
rights  (c),  but  sometimes  such  right  of  fishing  only  (d). 

The  ownership  of  the  soil  of  and  the  right  of  fishing  in  —lakes  or 
lakes  or  lochs,  appear  to  be  determined,  both  in  England 
and  in  Scotland,  by  the  same  principles  as  are  applied 
to  the  ownership  of  the  soil  of  and  the  right  of  fishing 
in  fresh  water  rivers  (c).  In  Marshall  y.  The  Ulleswater 
Steam  Navigation  Company y  the  court  said,  whether 
the  soil  of  lakes,  like  that  of  fresh  water  rivers,  primd 
facie  belongs  to  the  owners  of  the  land  or  of  the  manors 
on  either  side  ad  medium  Jilum  aqu<By  or  whether  it 
belongs  primd  facie  to  the  king  in  right  of  his  preroga- 
tive (/),  it  was  not  in  that  case  necessary  to  determine, 
for  it  is  clear  upon  the  authorities  that  the  soil  of  land 
covered  with  water  may,  together  with  the  water  and 

(c)  Bieket  v.  MorrU,  4  Court  (js)  See  Menzies  y.  Macdanald, 

Sess.  Ca.,  H.  L.  44,  52 ;  L.  R.,  1  2  Macq.  H.  L.  C.  463;  Marshall 

H.  L.  Sc.  47.  V.  UUesfoater  Steam  Navigation 

(a)  5  Conrt  Sess.  Ca.,  3rd  ser.  Company,  3  B.  &  S.  732;  Shut- 

216,  699.  tleworth  v.  Le  Fleming^  19  C.  B., 

{h)  Hale, DeJnre  Maris, cap.  1;  N.  S.  687;  Montgomery  y,  Wat- 

Htzb.   Sci.    Fa.  100 ;   Bro.  Ab.  son,  23  Court  Sess.  Ca.,  2nd  ser. 

Tenures,;  pL  76 ;  20  Vin.  Ab.  201,  635;    Macdonnell  v.  Caledonian 

pL  4.      '  Canal  Commissioners,  8  lb.,  Ist 

( e)  Hale,  De  Jure  Maris,  cap.  1 ;  ser.  881. 

1  Mod.  106;  4  Burr.  2162.  (/)  Com.  Dig.  Prserogative,  D. 

id)  See  6h^y  v.  Bond,  2  Brod.  60;  Hale,  De  Jure  Maris,  c.  i. 
&  B.  667. 
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Ownership  of 
tiie  soil  may  be 
indicated 
(i)  By  the 
nature  of  the 
Mi, 


— ^which  may 
be  either  float- 
ing or  shell. 


Floating  fish 
and  sheU  fish, 
what 


Mussels. 


the  right  of  fishery  therein,  be  specially  appropriated  to 
a  third  person,  whether  he  have  land  or  not  on  the  bor- 
ders thereof 

The  ownership  of  the  soil  of  a  several  fishery  may  be 
indicated  by  the  nature  of  the  fish  to  be  taken,  by  the 
mode  of  exercising  the^'w*  piscationisy  by  the  nature  of 
the  acts  of  ownership  in  relation  to  the  fishery,  and  by 
the  mode  of  conveying  the  fishery. 

Any  kind  of  fishery,  whether  an  incident  to  the 
ownership  of  the  soil,  or  whether  the  mere  jus  pisca-* 
tionis  in  alieno  soloy  may  be  either  for  floating  fish  or 
for  shell  fish,  or  for  all  fish;  but  as  respects  a  fishery  for 
floating  fish  the  ownership  of  the  soil  is  of  less  im- 
portance than  as  respects  a  fishery  for  shell  fish(y); 
and  even  for  the  latter  is  not  absolutely  essential  (A). 

Fish  is  either  floating  fish  or  shell  fish,  as  oysters, 
mussels,  lobsters,  and  the  like.  Sometimes  the  terms 
floating  fish  and  shell  fish  are  used,  and  sometimes  the 
former  is  used  in  contradistinction  to  the  latter,  and  sea 
fish  synonymously  with  floating  fish,  and  sea  fish  as  not 
including  shell  fish(t)  Some  shell  fish,  however,  as 
oysters  and  mussels,  stand  in  complete  contrast  to  float- 
ing fish.  Such  shell  fish  adhere  to  the  rocks  or  shore, 
and  are  practically  fixtures  and  parts  of  the  soil,  but 
floating  fish  are  unconnected  with  any  locaHty,  and 
appear  in  different  portions  of  the  sea,  without  any  one 
knowing  whence  they  come  or  whither  they  go  (A). 

The  mussel  is  attached  to  the  soil  with  a  peculiar 
tenacity  that  is  very  remarkable  in  the  natural  history 
of  the  animal;  so  much  so  that  it  is  a  trespass  and  en- 
croachment upon  the  soil  if  any  one  takes  fi*om  it  any 
settlement  of  these  animals  that  is  so  attached.     Other 


(a)  See  Bridget  v.  Bighton, 
11  L  T.  R.,  N.  S.  668. 

(h)  See  Scratton  v.  Brown,  4 
B.  &  C.  485;  11  C.  B.,  N.  S. 
406. 


(i)  See  Bridger  v.  Richard- 
ton,  2  M.  &  S.  568. 

(Jt)  See  Ihtchett  of  Sutherland 
y.  Watsany  6  Court  Scss.  Ca.,  Srd 
ser.  1D9. 
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&ct&  show  its  dose  connection  with,  and  to  be  ahnost  an 
integral  part  of  the  soil.  The  characteristics  of  the 
mussel  are — (1)  it  has  so  little  power  of  motion  that  it 
may  be  regarded  as  inmiovable  and  localized;  (2)  it 
is  gregarious;  (3)  it  is  capable  of  cultivation  and  arti- 
ficial propagation;  (4)  its  chief  habitation  is  in  sand  or 
mud  banks,  in  estuaries  or  creeks  near  the  shore.  Bj 
these  it  is  distinctly  marked  off  not  only  from  floating 
fish,  but  from  lobsters,  which  have  great  power  of  mo- 
tion, and  other  shell  fish;  Uke  whelks,  which  do  not 
congregate  in  scalps,  but  move  about.  The  mussel 
has  also  powers  and  organs  of  locomotion,  which  it  puts 
in  operation,  particularly  early  in  life ;  but  when  it  has 
once  settled  down,  it  seems  to  do  so  animo  remanendi, 
and  there  it  remains  generally  for  the  fiill  period  of  its 
life,  till  dislodged  by  some  violent  means,  or  till  some 
other  extraordinary  circumstance  occurs  (/).  Mussels, 
although,  in  natural  history,  of  the  class  molluscs,  in  law 
are  considered  as  fish  (m). 

There  is  a  distinction  between  an  oystery  and  a  Oystera. 
fishery,  in  the  common  use  of  the  term.  The  one 
applying  to  the  use  of  land  imder  the  water,  which  is 
peculiarly  adapted  to  the  growing  of  oysters,  and  to  be 
used  for  that  purpose  in  the  cultivation  of  oysters,  as 
other  lands  are  used  for  the  purpose  to  which  they  are 
peculiarly  adapted.  Whereas  a  fishery,  in  common 
acceptation,  has  reference  to  the  use  of  the  water  for 
floating  fish,  and  this  is  a  very  obvious  and  natural  dis- 
tinction (n).  And  with  respect  to  a  right  of  fishery  there 
is  a  marked  distinction,  both  in  reason  and  authority^ 
between  the  right  in  relation  to  floating  fish,  and  the 
right  of  dredging  for  oysters.  The  latter  is  entirely 
local  and  connected  with  the  soU.     There  are  natural 

(0  BueheM  of  Sutherland  v.  war.  199,  214. 

Watum,  6 Court  Seas.  Ca.,8rd  aer.  {n)  Per  Thompaon,  J.,  Martin 

199.  V.  Wriddell,  14  Curt  Am.  Rep. 

(m)  See  Duchess  qf  Sutherland  845, 358. 
T.  Watson,  6  Court  Scss.  Ca.,  8rd 
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beds  of  oysters,  but  in  other  places  there  is  a  peculiar 
soil,  adapted  to  the  growing  of  oysters.  They  are 
planted  and  cultivated  by  the  hand  of  man  like  other 
productions  of  the  earth;  and  the  books  in  many 
cases  {q)  clearly  hold  such  a  distinction,  and  speak  of 
the  oyster  fishery  as  distinct  fi*om  that  of  floating 
fish  (r).  The  public  may  be  entitled  to  catch  floating 
fish,  and  yet  not  be  justified  in  dredging  for  oysters, 
which  may  be  private  property  (s). 

In  Scratton  v.  Brown  {t\  the  general  privilege  of 
fishing  is  distinguished  fi-om  that  of  laying,  keeping  and 
taking  of  oysters.  An  oystery  in  its  nature  is  to  be 
exercised  in  a  particular  mode  (w).  A  several  fishery 
for  oysters  has  been  established  in  several  cases  (a:),  and 
in  one  case  with  the  soil  as  parcel  of  the  manor  of  the 
claimant  (  y ).  In  the  case  of  The  Free  Fishers  of  Whit- 
stable  Y.  Gann  (z\  it  was  argued  that  an  oyster  fishery 
necessarily  differs  fi'om  every  other  sort  of  fishery,  the 
possession  of  the  soil  being  essential  to  it,  but  Erie,  C.  J., 
said  an  easement  would  be  enough.  He  said,  however, 
and  it  was  held,  that  considering  the  nature  of  an  oyster 
fishery  there  is  the  strongest  possible  presumption  that 
the  soil  would  be  granted.  There  was  nothing  to  show 
that  at  the  time  of  the  original  grant  the  soil  was  not 
granted,  and  the  nature  of  the  grant  would  render 
necessary  a  grant  of  the  soil  fa). 

A  firee  or  a  several  fishery  for  oysters  would  require 
soil,  or  the  right  to  use  soil,  sufficient  for  the  beds,  and 
a  grant  by  the  Crown  of  a  several  fishery  in  an  arm  of 
the  sea,  or  a  navigable  river,  or  in  the  sea  below  low 

ig)  See  Seymour  y.  Lord  Gntr-  L.  T.  R.,  N.  S.  653;  Gann  v.  The 

tenajfy  5  Burr.  2814;   Bogert  v.  Free  Mthersof  il^iUtable,  11  C. 

AUen,  1  Camp.  809.  B.,  N.  S.  387;  13  lb.  853;  11  H. 

(r)  lb.  L.  C.  192. 

(*)  Per  Heath,  J.,  Rogers  v.  (y)  Wenman  v.  Mackenzie,  6 

Allen,  Bapra.  Ell.  &  B.  447. 

(0  4  B.  &  C.  485.  (2)  11  C.  B.,  N.  S.  387.  406. 

.    (w)  5  Burr.  2817.  {a)  Per  Erie,  C.  J.,  11  C.  B., 

(a?)  Hayes  v.  Bridges,  Ir.  T.  N.  S.  413, 414.    See  also  SeraUan 

R.  390;  Bridges  v.  Highton,  11  v.  Brown,  4  B.  &  C.  485. 
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water  mark^  miglit  include  a  portion  of  the  soil  for  the 
purpose  of  the  fishery  (i).  Lord  Chehnsford  indeed  said 
there  was  no  instance  appearing  of  a  right  of  several 
fishery  in  the  open  sea  below  low  water  mark  granted 
by  the  Crown, 

Although  oysters  are  considered  as  fish,  yet  whether  Oyster  spat, 
oyster  spat  can  be  so  considered  has  been  questioned  (c). 

Scalps  or  beds  for  oysters  and  mussels  are  partes  soli.  Oyster  and 
parts  of  the  foreshore,  accessories  of  the  soil,  as  much  °^°*®^  ^^' 
as  seaweed  or  any  other  plant  (rf),  and  may  be  appro- 
priated, or  be  granted  by  the  Crown  to  a  subject  (e). 

In  relation  to  the  rights  of  fishing  of  oysters  and  of  Mussels  being 
mussels,  no  diflFerence   exists  in  the  legal  principles  ^J^**^^if. 
applicable  to  the  two  rights  of  fishery  on  the  ground  ferencein  the 
that  mussels  are  extensively  used  by  fishermen  as  bait  totihMe °wo ^ 
in  catching  white  fish,  which  oysters  are  not.     These  fisheries, 
rights  however  are  usually  classed  together,  and  the 
same  principles  apply  to  both  (/). 

Lobsters  hold  an  intermediate  place  between  oysters  Lobsters, 
and  mussels  on  the  one  hand,  and  floating  fish  on  the 
other.  They  have  the  power  of  locomotion  in  a  great 
degree,  but  in  certain  seasons  they  are  chiefly  found  at- 
tached to  rocks  or  near  them.  They  are  caught  by 
fCTTilnTig  baskets  or  creels  properly  baited,  sometimes  a 
considerable  way  fi*om  the  shore,  and  in  pretty  deep 
water,  and  by  persons  who  never  leave  their  boat,  but 
remain  all  the  while  afloat  in  the  open  sea.  This  seems 
to  take  the  lobster  fi-om  the  class  of  localized  or  semi- 
domesticated  animals,  such  as  ...  .  fish  in  a  pond,  or 
oysters  in  a  scalp,  but  to  place  it  among  the  ferce  na- 
turtBy  like  game  on  land,  or  common  fish  in  rivers  or 

(Jb)  Gann  v.  The  Free  FUhen  Chay,  11  Conrt  Sess.  Ca.,  1st  ser, 

fff  Whitstahle,  11  H.  L.  C.  192.  14  ;  Lindsay  v.  Robertson,  6  lb., 

{e)  See  The  Mayor  of  Maldon  drd  ser.  864, 868;  Duchess  of  SutK- 

V.  Woolvet,  4  Per.  &  Day.  26.  erland  v.  Watson,  6  lb.  199. 

(rf)  Duchess  of  SittherUmd  y.  (/)  See  Duchess  of  Sutherland 

Watson,  6  Court  Seas,  Ca.,  Srd  v.  Watson,  6  Court  Scsa.  Ca.,  8rd 

ser.  199,  204, 213.  ser.  199. 

(^)  See  D^ike  of  Portland  v. 
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the  sea,  whicli  last  are  not  the  subject  of  property  until 

caught  (/). 

Whether  an  It  has  not  been  decided  in  any  reported  case  whether 

to  fidi^or"^^*  an  exclusive  right  to  fish  lobsters  on  the  coast  of  an  arm 

lobsters  can  be  of  the  sea,  or  in  a  navigable  river,  can  be  competently 

^^  granted  by  the  sovereign,  or  acquired  by  the  subject. 

A  grant  by  the  Prince  of  Scotknd  of  lands  "  cum  pis^ 

cationihua  salmonum  et  aliorum  piscium,*^  without  an 

exclusive  possession  of  lobster  fishings  following  on  it^ 

has  been  held  not  to  pass  to  the  grantee  an  exclusive 

right  to  the  fishing  of  lobsters  (ff). 

(ii)  By  the  The  mode  of  exercising  .the  Jus  piscationisy  or  the 

mode  of  fishing,  may  afford  indication  of  the  ownership 

of  the  soil  of  a  several  fishery. 

—with  nets,    '       Fishing  may  be  of  two  kinds  ordinarily,  viz.,  the 

fishing  with  the  net,  which  may  be  either  as  a  liberty 

without  the  soil,  or  as  a  liberty  arising  by  reason  of  and 

in  concomitance  with  the  soil,  or  interest  or  property  in 

it ;  or  otherwise  it  is  a  local  fishing,  that  ariseth  by  and 

—weirs,  &c.,     firom  the  property  of  the  soil.     Such  as  gurgitesj  weares, 

fishing-places,  borackieB,  stachicRy  &c.,  which  are  the 

very  soil  itself  (A).     Fishing  by  stake-nets  is  of  modem 

origin  (t). 

(which  may  These  modes  of  fishing  a  subject  may  have  by  usage, 

bjnaa^^^       either  in  gross  or  as  parcel  of  or  appendant  to  their 

manors,  and  not  only  in  navigable  rivers  and  arms  of 

the  sea,  but  in  creeks  and  ports  and  havens,  yea  and  in 

certain  known  limits  in  the  open  sea  contiguous  to  the 

shore  {j),  and  are  applicable  for  not  only  small  sea-fish, 

but  also  for  great  fish,  as  salmon,  and  even  royal  fish 

when  claimed  by  a  subject,  as  they  may  be  by  pre- 

(/)    DuU    of    Portland    y.  Aid.  268;   Bawgtome  v.  Bach- 
Gray,  11  Court  Seas.  Ca.,  Ist  aer.  haufte,  3  L.  R.,  C.  P.  67. 
14, 17,  n.  (f)  See  BeHm  v.  Bird,  12  L. 

(^)  Buhe  of  PoHlandY,  Gray,  T.  K.,  N.  S.  306;  Oldingr.  mid, 

11  Court  Seas.  Ca.,  Ist  ser.  14.  14  lb.  402 ;  described  5  Dow,  282. 

(/*)  Hale,  De  Jure  Maris,  pt.  (j)  Hale,  De  Jure  Maris,  c.  t. 

i.  c  v.;  Plowd.  154;  Co.  Litt.  66;  18, 19,20,  21. 
Blundell  v.    Catterall,  5   B.  & 
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scription  and  as  appurtenant  to  a  manor  (A).  The 
only  royal  fish  are  whale,  sturgeon  and  porpoise.  Sal- 
mon and  lamprey  are  not  royal  fish(/),  although  the 
sahnon  fishings  in  the  open  sea  around  the  coast  of 
Scotland  are  part  of  the  hereditary  revenues  of  the 
Crown  (m).     Salmon  are  only  great  fish  («). 

Fishing  by  the  rod  has  been  said  to  be  of  a  mean  -4he  rod. 
kind,  which,  when  persons  living  in  a  good  neighbour- 
hood are  permitted  to  use,  does  not  constitute  a  right 
of  salmon  fishing,  but  may  well  be  ascribed  to  the  in- 
dulgence of  good  neighbourhood  {o). 

The  modes  of  fishing  in  the  sea  may  be  such  as  The  modes  of 
render  the  use  and  possession  of  the  coast  essential,  as  ^^^  ^  *^® 
by  stake-nets,  bag-nets,  and  by  net  and  coble,  and  other 
similar  modes ;  all  of  which  imply  either  the  connexion 
of  the  apparatus  with  the  coast,  as  in  the  case  of  stake- 
nets  and  bag-nets,  or  the  use  and  possession  of  the 
coast,  as  in  the  case  of  net  and  coble  (/?). 

In  grants  of  fisheries  the  mode  of  fishing  is  some-  Specified  in  a 
times  specified  and  is  adapted  to  only  floating  fish,  and  §^*  ^^e^' 
so,  by  implication,  exclude  shell  fish  {q\  or  vice  versd  (r) ;  kind  of  fiah. 
and   is  sometimes,  although  in  terms  to  some  extent 
specific,  yet  in  effect  general,  e.  g.,  as  weU  with  nets  of 
every  kind  as  in  any  other  manner  (s). 

The  ownership  of  the  soil  of  a  several  fishery  may  be  (iii)  By  the 
indicated  by  the  nature  of  the  acts  of  ownership  of  the  2c*i?S  o^^- 
soil,  fix>m  the  nature  of  the  acts  of  ownership  exercised  ship. 

(*)  Co.  Litt.  114  b;  Hale,  De  of  Woods  and  ForesU,  3  Macq. 

Jnre  Maris,  pt.  i.  c.  y.  419. 

(/)  lb.  c.  vii  iq)  Bridger  v,  Richardson^  2 

\m)  Gammell  y.  The  Commit-  M.  &  S.  568. 

sioners  of  Woods  and  Forests^  3  (r)  Seymour  y.  Lord  CourtenaVy 

Macq.  419.  6  Burr.  2814 ;  Hayesy,  Bridges, Ir. 

(»)  Hale,  De  Jnre  Maris,  pt.  i.  T.  R.  390;  Bridger  y.  Richard- 

c  V.  son,  supra ;  DuJte  of  Portland  y. 

{o)  Smollett  y.  Colquhoun,  14  Oray,  11  Conrt  Sess.  Ca.,  Ist  ser. 

Coort  Sess.  Ca.,  1st  ser.  963,  n.;  14, 17,  n. 

Buke  €f  Sutherland  v.  BosSy  lb.  («)  See  Hamilton  v.  The  Mar- 

960.     See  also  Maxwell  y.  Cop-  quis  Donegal,  3  Ridgw.  P.  C.  267, 

land,  7  lb.,  3rd  ser.  142.  271, 276. 

( p)  OammeU  v.  Comm issioners 
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over  the  fishery,  as  the  making  of  weirs  in  it  (t)y  the 
laying  of  nets  between  high  and  low  water  marks,  fixed 
to  iron  staunchions  driven  into  the  soil  (u). 

It  has  been  said,  however,  that  the  right  to  fix  stakes 
in  the  sea  shore  and  to  fix  nets  to  such  stakes  does  not 
necessarily  involve  any  title  to  any  portion  of  the  soil  of 
the  shore,  but  is  an  incorporeal  and  not  a  territorial 
right  (ar).  The  removal  of  such  weirs,  under  the  au- 
thority of  Magna  Charta  and  the  statutes  made  in  aid 
thereof  in  any  several  fishery  involved  in  the  ownership 
of  the  soil,  is  no  disaffirmance  of  such  ownership,  but 
merely  a  removal  of  an  obstruction  to  a  common  public 
right(y). 
(iv)  By  the  Another  indication  of  the  ownership  of  the  soil  of  a 

wTin^^^'  several  fishery  is  afforded  by  the  mode  of  conveying  the 
fishery.  In  grants  of  fiisheries,  especially  in  ancient 
grants,  the  nature  and  extent  of  them,  as  involving  the 
ownership  of  the  soil,  or  as  being  a  mere^w*  piscationis 
in  alieno  solo^  depend  on  the  terms  employed  in  describ- 
ing the  fisheries,  coupled  with  contemporaneous  and 
subsequent  usage  of  them  (z). 
Grant,  &c.  A  grant  (a),  a  recovery,  a  lease  and  release  (i),  and 

h  fortiori  a  feoffinent  with  livery  of  seisin  (c),  of  a 
fishery y  piscaria,  by  the  owner  of  the  soil  will  pass  the 
soil  (rf),  together  with  the  water  when  stagnant,  or 
when  flowing  fi'om  one  part  to  another  over  the  land  of 
the  same  owner,  and  not  over  the  land  of  any  other 

(Q  The  Abbot  of  Hulm's  case,  693;  Scratton  y.  Brown,  4  B.  & 

fiale,  De  Jure  Maris,  pt.  i.  c.  y.  C.  485 ;  Menzies  y.  Maedonald, 

(u)  See  Hale,  De  Jure  Maris,  2  Macq.  H.  L.  C.  468;  The  Mayor, 

19,20;  Blundell  v.  Catterall,  5  ^c.    of  Truro   y.  ReynaUU,    8 

B.  &  Aid.  268 ;  Calmady  y .  R^me,  Bing.  281. 

6  C. B. 861.  (a)  Plowd.  154;  Day.  656.    See 

(ar)  See  Vandeleur  y.  MaUomr  also  The  King  y.  EllU,  1  M.  &  S. 

gon,  17  Lr.  C.  L.  R.  569.  652. 

(y )  Hale,  De  Jure  Maris,  22.  (b)  Scratton  y.  Brown,  4  B.  & 

(z)  See  Hale,  De  Jure  Maris,  C.  485. 

33;  The  King  y.  EllUy  1  M.  &  S.  (<?)  Marshall  y.  The  Ullemater 

652;    The  Duke  of  Somerset  y.  Steam  Navigation   Company,  8 

Ibgwell,  5  B.  &  C.  875;  WUllamM  B.  &  S.  732. 

V.  Wilcox,  8  Ad.  &  E.  314 ;  MaU  (d)  Holt,  323. 
comson  y.   O'Dea,   10  H.  L.   C. 
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person^  and  the  grant  of  a  pool  (e)  passes  the  soil  and 
wear.  If  the  owner  of  a  several  fishery  grant  suam  pis- 
cariamy  the  entire  fishery  passes  {/).  In  the  case  of 
The  King  v.  Ellis  {g),  Bayley,  J.,  said  he  doubted  very 
much  if  the  grant  of  a  fishery  would  convey  the  soil 
and  everything  underneath  it^  such  as  aU  the  minerals^ 
though  he  coidd  conceive  that  it  might  pass  so  much  of 
the  soil  as  is  connected  with  the  fishery. 

A  conveyance  of  land  adjoining  a  river  would  pass  Conveyance  of 
the  fishery  in  the  river,  because  of  common  right  it  might  ^*"?  adjoining 
be  incident  to  the  soil ;   but  a  conveyance  of  land  be- 
tween high  and  low  water  marks  would  not  pass  the 
right  of  fishing,  because  primd  facie  that  is  in  the 
public  (A). 

A  grant  of*"  oyster-layings"  would  not  of  themselves  Grant  of 
pass  the  soil,  perhaps  not  even  the  privilege  of  getting  oyster-layings, 
oysters ;  because  those  words  only  import  a  privilege  of 
laying  oysters  there,  and  it  might  be  doubtfiil  whether  a 
right  to  take  them  would  be  given  by  those  words  (i). 

A  grant  of  water  passes  the  fishery  only  and  not  the  —of  water. 
soil  (A).  So  the  grant  by  the  owner  of  a  river  of  sepa^ 
Talis  piscaria  in  it,  with  livery  of  seisin  secundum  for- 
mam  chartcB,  passes  neither  the  soil  nor  the  water,  but 
only  a  particular  right,  and  the  livery  so  made  does  not 
enlarge  the  grant  (Z),  and  the  profits  of  the  soil  for 
manuring  of  his  groimd  or  baUastage  remain  in  the 
owner,  who  has  also  the  property  and  the  use  of  the 
water^  leaving  enough  for  the  subsistence  of  the  fish  (m). 

A  grant  by  the  Crown  of  divers  manors,  &c.,  with  the 
appurtenances,  "  and  all  waters,  fisheries,  &c.  thereto 
appendant  or  parcel  thereof,"  coupled  with  fines  subse- 
quently levied  thereof,  and  of  separalis  piscaria  in  the 

(e)  Plowd.  154, 167.  ton  y.  Bronm,  4  B.  &  C.  485,  508, 

(/)  Alderman  de  JOondres  y.  504. 

HasHngg,  2  Sid.  8.  {k)  Plowd.  154  $  Co. litt.  4b. 

O)  1  M.  &  S.  652, 666,  ( V)  Co.  Litt.  4  b. 

(A)  4  B.  &  C.  503.  (w)  1  Ventr.  891. 
(i)  Per  Littledale,  JT.,  SeraU 
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waters  of  a  navigable  tidal  river,  and  a  corresponding 
enjoyment  of  such  a  fishery,  was  held  to  pass  only  an 
incorporeal  and  not  a  territorial  fi*anchise,  without  any 
property  in  either  the  soil  or  the  water  («). 

**  If,"  said  Bayley,  J.,  "  a  fishery  only  is  granted, 
nothing  passes  but  a  right  to  take  the  fish,  and  to  use 
such  means  as  are  necessary  for  that  purpose,  which  is 
in  truth  nothing  more  than  a  liberty  to  fish :  the  grantee 
has  no  property  in  the  water,  none  in  the  soil((?).  This 
would  be  so  in  the  case  of  a  grant  of  a  particular  kind 
of  fishery,  as  in  the  case  put  by  Lord  Coke  {p)y  and 
although  livery  of  seisin  secundum  formam  char  tee  were 
made.  But  not  of  a  "  fishery"  generally  (y).  In  this 
last  case,  however,  Cockbum,  C.  J.,  dissented  fi-om  the 
other  members  of  the  court,  and  on  the  groimd,  amongst 
others,  that  the  above  passage  fi*om  Coke,  of  the  grant 
of  a  several  fishery,  was  equally  applicable  in  the  case 
of  a  grant  of,  not  a  particular  kind  of  fishery,  but  of  "  a 
fishery"  generally.  This  case  shows  that  the  grant  of 
**  a  fishery"  may  include  the  soiL 

In  Marshall  v.  The  Ulleswater  Steam  Navigation 
Company y  the  action  was  one  of  trespass  on  the  land  of 
the  plaintiff  covered  with  water,  being  part  of  Ulleswater 
Lakcy  and  in  certain  ^^  several  fisheries"  of  the  plaintiff 
in  certain  parts  of  the  same  lake,  and  disturbing  and 
destroying  the  fish  therein.  The  defendants  pleaded  that 
the  land  was  not  the  land  of  the  plaintiff,  that  he  was 
not  possessed  of  the  several  fisheries,  or  of  any  of  them, 
and  that  the  parts  of  the  lake  in  which  were  the  alleged 
fisheries  of  the  plaintiff  were  the  soil  and  freehold  of 
divers  persons,  and  that  the  acts  complained  of  were  by 
the  leave  and  in  exercise  of  the  rights  of  such  last-men- 
tioned persons  as  such  owners  of  the  soil  and  fi*eehold  of 

(n)  The  Duke  of  Somerset  y.  iq)  See  the  grants  in  Marshall 

Fogfcelly  5  B.  &  C.  875.  y.  Ulleswater  Steam  Na/oigaitwn 

(0)  lb.,  875, 884.  Company^  3  B.  &  S.  732. 
Cp)  Co.  litt  4  b,  snpia. 
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the  said  parts  of  the  said  lake  as  aforesaid.  The  evi- 
dence and  admissions  in  the  case  were  held  to  show  the 
soil  and  freehold  to  be  in  the  plaintiff.  The  documentary 
evidence  consisted  of  feofl&nents  with  livery  of  seisin  of 
the  "  fishery"  in  question,  with  a  reservation  of  a  quit 
rent,  and  upon  this  chiefly  the  court  held  the  soil  to 
have  passed.  Cockbum,  C.  J.,  however,  doubted 
whether  **  upon  the  grant  of  a  several  fishery  the  owner- 
ship of  the  soil  and  the  right  of  fishery  are  to  be  taken 
to  be  united."  The  feoflSnent  with  livery  of  seisin, 
coupled  with  the  reservation  of  a  rent,  led  to  the  con- 
clusion that  the  fishery  must  have  been  a  several  one, 
and  presumably  included  the  soil  thereof,  because  such 
a  mode  of  conveyance  is  inappropriate  to  the  transfer  of 
an  incorporeal  right,  although,  if  the  livery  of  seisin  were 
secundum  formam  charted  (r),  would  be  appropriate,  and 
because  a  rent  cannot  be  reserved  by  a  common  person 
out  of  an  incorporeal  inheritance  («).  The  plea  of  the 
defendants,  unlike  that  of  the  defendant  in  Holford  v. 
Bailey  {t\  compelled  the  plaintiff  to  prove  a  title  to  the 
soil  of  the  fishery. 

An  exception  of  the  right  and  privilege  of  fishing  in  New  right  of 
the  waters  of  a  mill,  in  a  grant  by  the  owner  of  the  mill  notalatedby 
and  the  waters  for  the  working  it,  and  of  a  sole  fishery  exception. 
in  the  waters,  is  an  exception  of  such  fishery  and  not  the 
creation  of  a  new  right  of  fishing  {u). 

When  a  several  fishery  is  involved  in  the  ownership  Whetiierapre- 
of  the  soil  an  important  question,  namely,  whether  it  ^^^fighJrv 

can  be  claimed  by  prescription,  arises.     Such  a  fishery  involved  in  the 

-  ,^,  I'll  ownership  of 

IS  of  a  compound  nature,  corporeal  as  to  the  soil  and  the  soil  be 

the  water,  but  as  to  the  mere  jus  piscationis  in  the  ^^^^^ 

water,  incorporeal. 

This  question  may  be  solved  by  considering  whether  !»,  or  is  not,  as 

the  Jus  piscationis^  distinct  from  the  soil  or  land  co-  fishery  is  re- 

(r)  Co.  Litt.  4  b.  (f)  8  Q.  B.  1000;  13  lb.  426. 

(0  See  The  King  y.JSUU,  IM.  («)  Lord  Paget  y.  MiUes,  8 

&S.  652, 663.  Dong.  43. 
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garded  as  the 
principal  or  the 
adjnnct. 


Extent  of  the 
ownership  of 
the  soiL 


Principal  and 
adjunct  be- 
tween things 
corporeal  and 
things  incor- 
poreal 


vered  with  water,  or  the  soil  or  land  so  covered,  is  to 
be  regarded  as  the  principal  subject  of  the  daim,  or  as 
the  accessory  or  adjunct  of  the  other.  If  the  jus  pis- 
cationis,  apart  &om  the  soil,  is  to  be  considered  as  the 
principal  subject  of  the  fishery,  and  the  soil  or  land 
covered  with  the  water  as  the  mere  adjunct  or  accessory, 
the  fishery  may  be  claimed  by  prescription;  but  if  such 
soil  or  land  is  to  be  considered  as  the  principal  subject, 
and  the  jtis  piscationis  the  adjunct  or  accessory,  the 
fishery  cannot  be  so  claimed. 

The  ownership  of  the  soil  of  such  a  fishery  may  be 
restricted  to  that  portion  of  the  land  covered  with  the 
water  wherein  the  right  of  fishing  is  exercised,  or  may 
follow  the  ownership  of  the  land  bordering  on,  or  adja-« 
cent  to,  the  land  covered  with  water.  But  in  either 
case  the  principle  is  the  same;  for  it  is  clear  that  the 
soil  of  land  covered  with  water,  together  with  the 
water  and  the  right  of  fishery  therein,  may  be  appro- 
priated and  belong  to  a  person,  whether  he  have  or 
have  not  land  bordering  on,  or  adjacent  to,  the  land  so 
covered  (ar). 

Now,  although  one  simple  thing  corporeal  cannot  be 
parcel  of  or  appurtenant  to  another  simple  thing  cor- 
poreal, as  land  to  meadow,  meadow  to  pasture,  pasture 
to  wood,  land  to  a  messuage  (y),  and  although,  in  ge- 
neral, prescription  wiU  not  make  anything  an  accessory 
or  incident  or  adjimct  to  anything  of  the  same  nature 
and  quality  (z),  or  that  cannot  in  nature  be  used  with 
the  thing  to  which  it  is,  or  is  claimed  or  intended  to  be^ 
annexed  (a),  or  where  the  principal  thing  is  not  of  per- 
petual subsistence  and  continuance  (^);  yet  a  thing  cor- 
poreal may  be  parcel  of  a  gross  name,  and  of  a  thing 


(a?)  See  Marshall  y.  The  XTUes- 
water  Steam  NavigatUm  Qnn- 
^^y,  8B.&S.782,  742. 

(y)  HUl  V.  Change,  Plowd. 
164,  170;  Hayes  y.  Bridges,  Ir. 


T.  R.  390. 

(2)   Ck>.  litt  121  a,  121  h,  et 
n.  7. 

(a)  1  Ventr.  887. 

(b)  Ca  Litt  122  a. 
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compound^  as  a. manor,  rectory,  honour,  and  the  like(c), 
and  a  portus  maris  is  quid  aggregatuviy  as  a  manor, 
and  in  ordinary  presumption  includes,  not  only  the 
franchise,  but  the  very  water  and  soil  within  the 
port(rf);  and  things  which  cannot  be  claimed  directly 
by  prescription  may  be  indirectly  so  claimed  (e),  as 
lands  appertaining  to  an  office  in  fee(/),  and  by  the 
grant  of  it  they  wiU  pass,  without  livery  of  seisin  {g). 
So  a  portus  maris  is  treated  by  Lord  Hale  as  clearly 
the  subject  of  a  claim  by  prescription  or  custom,  and 
that  such  a  prescription  may  carry  the  soil  as  well  as 
the  franchise  (A). 

In  the  case  of  a  fishery,  especially  of  a  several  one,  Ab  applied  to 
the  difficulty  arises  as  to  the  meaning  of  the  rule  of  ^^^17/ 
Liord  Coke,  "that  the  appendant  or  appurtenant  must 
agree  in  nature  and  quality  with  the  thing  to  which  it 
is  appendant  or  appurtenant  "(2).  Positive  incongruity 
or  discordance  in  quality  and  nature  between  the  prin- 
cipal and  adjimct  to  prohibit  the  union  is  to  be  the 
object  of  the  inquiry,  rather  than  positive  concordance 
to  warrant  such  union.  There  is  no  striking  incon- 
gruity of  quality  and  nature  between  fishery  and  land; 
they  are  not  so  distinct  as  to  bear  no  relation  to  each 
other,  or  of  such  a  nature  as  not  to  be  used  together  (A); 
on  the  contrary,  there  is  a  kind  of  cognation  between 
them,  and  considerable  advantage  may  be  derived,  at 
least  to  the  adjunct,  from  the  connexion.  The  boats 
used  in  the  fishery  may  be  fastened  to  the  land,  and  the 
fishing  utensils  and  fish  may  be  landed;  and  in  cases 
where  nets  are  used  they  may  be  &stened  to  the  land, 
and  may  be  also  dried  on  it.  Precedents  show  that 
there  might  be  a  congruous  connection  and  relationship 

(e)  Hilly.  Orange;  Hayes y,  {g)  lb.  49a. 

Bridges,  supra.  (A)  Uale,  De  Jure  Maris,  pt.  i. 

id)  Rale,  De  Jure  Maris,  pt.  i.  c.  yi. 

CTi.  (i)l  Inst.  121b. 

ie)  Snpra,  p.  160.  (*)  See  Potter  v.  North,  Ventr. 

(/)  Co.  Litt.  121  b.  887. 
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between  land  and  a  fishery^  with  a  real  advantage  aris* 
ing  from  the  union  (/). 
Hayes  v.  In  Hayes  v.  Bridges^  the  question  arose  in  an  action 

BHdges.  ^£  replevin.    The  defendants  had  distrained,  for  damage 

feasant  {m),  the  vessel  of  the  plaintiff,  with  its  tackle, 
in  the  river  Lee  adjoining  to  and  surrounding  a  piece 
of  land  of  one  Barry  there,  and  in  which  river  they 
alleged  that  there  had  been  from  time  immemorial  a 
certain  oyster  bed,  and  of  which  piece  of  land  the  said 
Barry  was  seised  in  fee;  and  that  he  and  aU  those 
whose  estate  he  had  in  the  said  piece  of  land  with  the 
appurtenances,  for  the  time  being,  had  from  time  im- 
memorial the  sole  and  exclusive  right,  liberty  and  pri- 
vilege  of  dredging  and  fishing  for  oysters  in  such  part 
of  the  said  river,  a^  belonging  and  appertaining  to  the 
said  piece  of  land.  The  plaintiff  pleaded  in  bar  that 
the  locus  in  quo  was  a  navigable  river ,  and  the  defen- 
dants replied  by  showing  the  interest  of  Barry,  imder 
whom  they  made  conusance  in  the  locus  in  quo,  as  stated 
above.  This  case,  therefore,  did  not  involve,  and  did 
not  require  the  determination  of,  the  question,  whether 
a  several  fishery  involves  the  ownership  of  the  soiL 
Skuttleworth  In  Shuttleworth  v.  Le  Fleming  (n),  it  was  said  argu- 
^'  ^^'  endoy  that  a  several  fishery  cannot  be  prescribed  for.    It 

imports  an  ownership  in  the  soil,  and  therefore  cannot 
be  claimed  as  a  profit  a  prendre — ^is  an  interest,  and  not 
a  mere  easement.  The  question  there,  however,  was 
whether  the  claim  of  a  free  fishery  by  the  defendant 
could  be  sustained  under  the  Prescription  Act(0),  and 
not  whether  the  fishery  could  be  claimed  by  prescrip- 
tion at  common  law,  and  the  decision  was  that  the 
claim  could  not  be  sustained,  as  not  being  such  a  profit 
it  prendre  as  is  within  that  act. 
The  extent  A  several  fishery  arising  from  and  incident  to  the 

(I)  Hayes  v.  Bridges,  Ir.  T.  B.  («)  19  C.  B.,  N.  S.  687, 688, 70a 

890.  {o)  2&3WiU.4,c.71. 

(jm)  See  Snlliv.  Lect.  ITL 
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ownership  of  the  soil  inyolYes  only  bo  much  of  the  soil  of  land  in  a 
as  is  necessary  for,  and  a  substratum  of,  the  fishery  (jo);  i^volying  ^ 
and  although  to  that  extent  may  be  considered  as  being  soil, 
territorial  and  not  merely  incorporeal  in  its  nature,  yet 
the  fishery,  jus  piscationis,  would  seem  to  be  the  prin-  The  jw  pU- 
cipal  subject  and  is  in  the  water  (y),  and  the  soil  is  prf^^i^the 
merely  the  accessory  or  adjunct  to  the  fishery,  and,  as  a  ™d  the  ad- 
corporeal  thing,  may  be  appendant  or  appurtenant  to 
a  thing  incorporeal  (r).     The  soil  may  be  regarded  as 
appendant  or  appurtenant  to  the  fishery;  and,  in  the 
case  of  a  several  fishery  including  the  soil,  either  in 
gross,   or   appendant  or    appurtenant,  regarding  the 
fishery  as  distinct  fi*om  the  soil,  and  as  the  principal 
subject,  and  the  soil  as  the  accessory,  the  fishery  may 
be  claimed  by  prescription,  and,  as  in  the  analogous 
case  of  an  office  («),  or  a  partus  maris  (t),  the  soil  as 
appendant  or  appurtenant. 

Such  a  fishery,  not  involving  the  ownership  of  the  A  seTeral 
•1    .  1  1     •       1     •  1  xi  1-1      fishery  without 

soil,  IS  purely  and  smiply  mcorporeai,  can  then  only  be  the  soil,  purely 

the  subject  of  a  grant  by  deed  (m),  and  may  therefore  be  incorporeaL 
claimed  by  prescription. 

A  firee  fishery,  libera  piscaria,  is  the  next  kind  of  2.  A  free 
private  fishery.     Applied  to  a  fishery,  the  term  **  fi^e"  fi^^^^T- 
is  ambiguous.     It  may  mean,  either  exclusive  of  all  Meaning  of 
persons  (ar),  as  in  firee  warren  (y),  or  together  with,  or 
open  to,  either  some  other,  or,  as  in  a  public  common 
fishery,  or  a  fi-ee  port,  all  other  persons  (r),  but  primd 
facie  means  exclusive  or  several  (a). 

A  firee  fishery,  libera  piscaria,  is  where  the  owner  or  Definition  of  it. 
owners  of  a  several  fishery,  separalis  piscaria  {b),  and 

Cp)  3  Ridgw.  P.  C.  311;  1 M.  &  (y)  Salk.  687;  8  Com.  Dig.  tit. 

S.  666.  xxvii.,  Franchises,  s.  18 ;    Wtok- 

(g)  See  5  B.  &  C.  876.  ham  v.  Hawker,  7  M.  &  W.  13. 

(r)  Co.  Litt.  122  a.  (2)  10  H.  L.  C.  619. 

(0  Co.  litt.  121  b.  (a)  Per  WUles,  J.,  19  C.  B.,  N. 

(t)  Sap.  S.  697. 

(u)  The  Duke  of  Somerset  y.  (J)  Co.  Litt.  4  b,  122  a;  13  Q. 

Ihgwell,  oB.  &  C.886.  B.446;  19  C.B.,N.  S.  700. 

ix)  2  Com.  89. 
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Distinction 
between  a 
"  free"  and  a 
**  several" 
fishery. 


As  a  royal 
franchise. 


another  person,  or  several  other  persons,  have  co-exten- 
sive rights  of  fishing  in  such  several  fishery,  either  as  to 
aU,  or  as  to  some  particular  species  of  fish  (c),  and  is 
more  than  conmion  of  fishery  (rf),  and  may  be,  and 
usually  is,  created  by  the  grant  of  the  owner  of  a  several 
fishery  (e),  and  therefore  may  be  claimed  by  prescrip- 
tion (/). 

The  only  substantial  distinction,  said  WOles,  J.  (j), 
between  a  "  fi^e  "  and  a  "  several"  fishery,  is  between 
an  exclusive  right  of  fishery,  usually  called  "  several," 
sometimes  "  fi:ee  "  (used  as  infree  warren),  and  a 
right  in  common  with  others,  usually  called  "  com- 
mon of  fishery,"  sometimes  "fi^e"  (used  as  in  firee 
port).  A  fi-ee  fishery,  however,  is  not  strictly  a  right 
in  conmion  with  others  (A),  and  when  common  of 
fishery  is  called  fi-ee,  a  pubUc  common  of  fishery,  or 
rather  a  common  fishery,  a  fishery  open  to  aU  per- 
sons (i),  is  to  be  imderstood.  In  Shuttleworth  v.  Le 
Fleming,  the  plaintiff  appears  to  have  declared  as  the 
owner  of  the  land  covered  with  water,  and  therefore  as 
including  the  several  fishery  as  incident  to  such  owner- 
ship, and  the  defendant  pleaded  **  a  free  fishery^'*  in 
such  water,  which  was  an  inland  lake,  but  the  court 
said  it  was  not  necessary  to  decide  whether  those  words 
meant  a  sole  several  fishery,  or  a  common  of  fishery. 

Sometimes  a  firee  fishery  is  restricted  to  the  royal 
firanchise  of  the  exclusive  right  of  fishing  in  a  public 
river  (A) ;  that  is,  exclusive  of  the  public  generally,  but 
not  of  the  Crown  (/),  the  owner  primd  facie  of  the  soil 


(c)  Co.  Litt.  122  a;  Alderman 
de  Londres  y.  Hastingi,  2  Sid.  8; 
Seymour  y.  Lord  Cotirtenay,  5 
Burr.  2814;  8  Lr.  C.  L.  R.  288;  10 
H.  L.  C.  619;  ShuttlewoHh  y. 
Le  Fleming,  19  C.  B.,  N.  S.  687. 
See  also  Vivian  y.  Blake,  11  East, 
263. 

(rf)  17  Edw.  4,  7 ;  7  Hen.  7,  18 ; 
F.N.B.200,n.(^). 

(<j)  7  Edw.  4, 7;  7Hen.  7,  18;  2 


Sid.  8;  LUtle  v.  Wingpld,  8  Lr. 
C.  L.  R.  279,  288;  11  lb.  63,  96, 
104. 

(/)  Co.  Litt.  122  a, 

{g)  10H.L.C.619. 

(A)  Skin. 842;  lSalk.687. 

(i)  Bennett  y,  Qfstar,  8  Taont 
183 

(A)  2  Com.  39. 

{1}  Co.  Litt.  122  a. 
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of  such  river  (m).  Sometimes  such  a  fishery  may  mean 
the  right  of  fishing  incident  to  the  ownership  of  the 
soil,  and  is  then  synonymous  with  several  fishery  (n); 
and  this  would  also  seem  to  be  the  meaning  when  it  is 
said  that  a  man  may  have  liberam  piscariam  in  his  own 
soil  (o). 

A  grant  or  a  claim  of  liberam  piscariam  does  not  ex-  Does  not  ex- 
clude the  owner  of  the  soil  firom  fishing  (jo),  and  there-  ^®j.  J  ^i^^ 
fore  when  in  a  public  river  does  not,  primd  facie,  ^^ 
exclude  the  Crown  (y). 

The  allegation  of  libera  piscaria  in  the  dose  of  an-  when  libera 
other  is  equivalent  to  a  claim  of  separalis  piscaria  (r\  pi*cari^,a,nd, 
Liberam  piscariam  is  sometimes  said  to  be  all  one  with  oaria  one. 
separalis  piscaria^  and  not  with  communis  piscaria,  for 
libera  piscaria  implies  an  interest,  and  the  owner  of  it, 
in  an  action  of  trespass  for  fishing  in  libera  piscaria  sua, 
mAy  plead  that  it  is  his  firanktenement  («).      Such  a 
fishery,  as  respects  the  property  in  the  fish  (t),  may  be 
one  with  separalis  piscaria  {u)y  and  is  sometimes  said  to 
be  the  same  thing  as  common  of  fishery  (x).     But  the 
passage  in  Lord  Coke  on  which  this  note  is  made  would 
seem  to  mean  that  fi*ee  fishery  and  common  fishery  are 
the  same,  so  far  only  as  in  neither  of  them  is  the  owner 
of  the  soil  excluded  fi-om  fishing  (y). 

Libera  piscaria,  being  only  the  liberty  of  fishing  with  Whether  the 
others  (z),  is  said  to  give  neither  the  property  in,  nor  pj^rty*hi* 
the  possession  of,  the   fish  imtil  they  are  taken  (a),  the  fish  hefore 
Some  authorities,  however,  say  that  the  owner  of  such 
a  fishery  has  a  property  in  the  fish  before  they  are 

Cm)  Hale,  De  Jure  Maris.  (0  Skin.  842;  1  Salk.  637. 

In)  See  Lamb  v.  Newbigain,  1  (t)  Skin.  677. 

Car.  &  K.  549.  (w)  Holt,  Rep.  828. 

(tf)  Oips  V.  Wbllieat,  1  Comb.  (a?)  Note 7,  Co.Litt.  122a. 

433,  464;  Skin.  678;  Com.  Dig.  (y)  Co.Litt.  122  b. 

Pi8cai7,A.  (z)  Holt,  823. 

(jf)  Co.  Litt.  122  b.  (a)  Upton  v.  Dawkins,  8  Mod. 

(g)  Hale,  De  Jure  Maris.  97;  Child  v.  Gheenhilly  Cro.  Car. 

(r)  Per  Dolben,  J.,  Smith  v.  563;  Smithy,  Kemp ^C9ixih,2^bi 

Kemp,  Carth.  285.  Holt,  822,  S,  C. 
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The  extent  of 
the  right  of 
each  person, 
and  how  to  be 
exerciaed. 


8.  Common 
of  fishery. 
A  species  of 
common. 


caught  (A).  These  authorities  may  perhaps  be  recon- 
ciled by  considering  the  former  class  as  having  relation 
to  only  the  owners  of  such  a  fishery  as  amongst  them- 
selves,  and  the  latter  class  as  having  relation  to  them  on 
the  one  hand^  and  strangers  on  the  other.  It  is  said 
that  the  owner  of  a  river  in  which  others  have  a  right 
of  fishing  may  have  an  action  quare  clausum  fregit  et 
piscatusfuit  in  aqua  sua,  and  should  allege  that  the  de- 
fendant pisces  SU08  cepity  and  may  allege  the  taking  of 
them  in  libera  piscaria  of  such  owner  (c). 

Inasmuch  as  in  the  case  of  a  fi*ee  fishery  the  right  of 
each  person  is  coextensive  with  that  of  each  of  the  others, 
it  may  be  exercised  independent  and  regardless  of  the 
rights  of  the  others,  except  so  far  as  that  exercise  may 
be  or  tend  to  the  destruction  of  the  fishery  itself,  and  all 
of  them,  when  the  fishery  is  in  the  several  fishery  of  an- 
other person,  are  not  only  as  respects  the  owner  of  the 
several  fishery,  but  as  respects  one  another,  having 
separate  and  coextensive  rights,  in  a  different  position  to 
what  they  would  be  if  the  fishery  had  been  granted  so 
as  to  give  them  common  of  fishery ;  for  although,  in 
the  case  of  a  grant  of  communis  piscaria  or  of  libera 
piscariay  the  owner  of  the  soil  is  not  excluded  fi-om 
fishing  (rf),  yet  in  a  fi-ee  fishery  aU  the  owners  have 
equal  and  coextensive  rights ;  each  of  them  must  exer- 
cise his  right  with  a  due  regard  to  those  of  the  others, 
and  the  owner,  as  in  the  case  of  any  other  common. 

Common  of  fishery  is  the  last  kind  of  private  fishery. 
Common  is  defined  as  a  right  or  privilege  of  one  person 
or  more  to  take  or  to  use  some  part  or  portion  of  the 
produce  of  the  lands,  waters,  woods,  &c.  of  another  per- 
son (e),  either  together  with  such  owner  of  the  soil,  or 
with  such  owner  and  other  persons  (/).      The  word 


(J)  F.  N.  B.  88;  2  Com.  40; 
Balk.  687;  4  Mod.  186, 187;  Skin. 
842;  Com.  Dig.  Piscary,  A. 

(c)  CHps  V.  WoUioat,  Comh. 
464. 


(d)  Co.Litt.  122  a. 
(<?)  3  Cm.  Dig.  tit  xxiii.,  Com- 
mon, s.  1;  2  Steph.  Com.  3. 
(/)  Co.Litt.122a. 
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oornmon^  however,  has  two  meanings,  and  one  person 
may  have  right  of  common  and  no  more  (ff).  Common 
of  fishery  is  treated  by  the  best  text  writers  (A)  as  one 
species  of  common.  Another  text  writer,  speaking  of 
fisheries  generally,  doubts  whether  they  are  not  impro- 
perly included  in  rights  of  common,  and  would  then 
refer  them  to  the  head  of  firanchises  (z).  But  firanchises 
are  royal  privileges  or  branches  of  the  king's  preroga- 
tive, subsisting  in  the  hands  of  a  subject  (A),  and  a 
fishery  derived  fi:om  the  Crown,  as  the  exclusive  right 
of  fishing  in  a  public  river,  that  is,  a  navigable  tidal 
river,  called  a  free  fishery  (/),  or  in  a  district,  or  in  an 
arm  or  creek  of  the  sea  (m),  is  such  a  franchise  (n).  A 
fishery  therefore,  not  so  derived,  is  not  properly  a  fran- 
chise. 

Common  of  fishery,  communiam  piscaricB,  is  the  Definition  of. 
right  of  the  owner  of  land  covered  with  water  (o), 
and  of  another  person  or  several  persons,  or  of 
several  persons,  exclusive  of  such  owner,  to  fish,  jus 
piscationiSf  in  common  in  such  waters  (p),  and  re- 
sembles the  case  of  other  commons  {q) ;  and  is  called 
common  because  it  belongs  to  many  (r),  and  can- 
not be  claimed  by  prescription  to  exclude  the  owner 
of  the  soil  («),  and  when  existing  in  the  several 
fishery  of  another  wiU  not  exclude  the  owner  of  such 
fishery  (^) ;  and  an  owner  of  such  right  for  an  estate  of 
fireehold  might  have  had  an  assize  {u)y  or  if  disturbed  so 
that  he  cannot  exercise,  or  so  exercise  his  right  as  to 


(^)  Vangh.  266, 266 ;  1  Ventr.  1  Salt  637;  4  Edw.  3, 48;  Bennett 

395.  V.  Cottar,  8  Tannt.  183;  2  Selw.  N. 

(A)  lb.;  2  Com.  32,  84.  P.  12th  ed.  827. 

(i)  2Woodd.80.  (q)  Per  Holt,  tJ.  J.,  SmUh  v. 

(*)  2  Com.  87.  Kemp,  I  Salk.  687. 

(0  lb.  89.  (r)   Co.  Litt.  122  a.    But  see 

(m)  Hale,  De  JnreMaris.  Vaagh.  255, 256;  1  Ventr.  395. 

(»)  The  Duke  of  Stmenet  r.  (#)  lb.  122  b. 

Figwell,  5  B.  &  C.  876.  if)  2  Brownl.  64. 

ip)  Ca  litt.  4  b.  (ft)  P.  N.  B.  180,  L. 

(jp)  lb.  122a;  Smithy. Kemp, 
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How  it  differs 
from  common 
of  pasture. 


n.  A  public 
or  common 


Definition  of. 


have  the  benefit  to  which  he  is  by  law  entitled  (x),  he 
may  have  an  action  on  the  case  (y). 

A  common  of  fishery  differs  fix)m  a  common  of  pas- 
ture as  being  a  profit  or  benefit  firom  water  or  land 
covered  with  water,  by  the  owner  in  common  of  the 
fishery  himself,  direct  and  immediate ;  but  common  of 
pasture  is  a  profit  or  benefit  fi:om  the  land  not  direct  and 
immediate,  but  mediately  and  indirectly,  that  is,  by  and 
through  his  commonable  animals. 

II.  A  public  or  conunon  fishery  is  the  last  kind  of 
fishery,  and  is  to  be  carefiilly  distinguished  fi-om  a 
private  common  of  fishery,  with  which  it  is  sometimes 
confoimded  (z). 

A  public  common  fishery  is  the  right  for  aU  persons 
to  fish  in  the  sea  and  in  the  creeks  and  arms  thereof  (a), 
and  in  navigable  tidal  rivers  (A),  but  only  so  &r  as  the 
tide  ebbs  and  flows  (c),  that  is,  on  the  water  and  on  the 
sea  shore  or  land  when  covered  with  water  (rf),  and  the 
soil  is  in  the  Crown  {e) ;  and  this  right  extends  as  well 
to  the  taking  of  shell  fish  left  on  the  sea  shore  upon  the 
reflux  of  the  tide,  between  high  and  low  water  mark  f /), 
as  mussels  and  other  similar  things,  as  to  floating  fish  (^). 
By  the  law  of  Scotland,  the  right  of  fishing  in  the  deep 
sea,  as  it  is  caUed,  that  is,  where  the  water  is  salt. 


(a?)  Litt.  107;  SWils.  278;  2 
W.  Bl.  817,  1233. 

(y)  9  Co.  112  b. 

(z)  See  Bennett  t.  Coita/r^  8 
Taunt.  183. 

{a)  HaJe,  De  Jnre  Maris,  11, 
19,  20 ;  Mcol  V.  Blakie,  22  Court 
Seas.  Ca.,  2nd  ser.  335,  342,343. 

(h)  Lord  Mtzn?alter*8  case,  1 
Mod.  106 ;  Warren  v.  Matthews, 
6  lb.  73;  Salk'.  357;  Carter  t. 
Murcot,  4  Burr.  2162;  Blundell 
V.  CaUerall,  5  B.  &  Aid.  293; 
Ashfcorth  V.  Browne,  10  Ir.  C.  R. 
421;  16W.  R.  595;  Malcomson 
T.  O'Dea,  10  H.  L  C.  693. 

(0)  Hale,  De  Jure  Maris ;  Ash- 
worth  V.  Browne^  10  Ir.  C.  R. 


421,  437;  Murphy  v.  Ryan,  Ir. 
L.  R.,  2  C.  L.  143 ;  16  W.  R.  687, 
8.  C, 

{d)  Per  Holroyd.  J.,  Blundell 
Y.  CaUerall,  5  B.  &  Aid.  301. 

{e)  See  Murphy  t.  Ryan,  16 
W.  R.  678 ;  Ir.  L.R.,  2  C.  L.  143, 
S.  C.  and  cases  cited. 

(/)  Bagot  T.  Orr,  2  Bos.  &  P. 
472  ;  1  A.  &  E.  367. 

(g)  See  Ihike  of  Argyll  t. 
Robertson,  22  Court  Sess.  Ca., 
2nd  ser.  261,  265;  and  on  this 
case,  Buehess  of  Sutherland  v. 
Watson,  6  lb.,  3rd  ser.  199;  Hall 
y.  WhilUs,  14  lb.,  2nd  ser.  324; 
lAndsay  v.  Robertson,  6  lb.,  3rd 
ser.  864. 
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even  while  the  tide  is  out,  belongs  to  the  public  at 
large  {h). 

A  public  common  fishery  is  in  reality,  and  sometimes  is  a  free 
is  designated,  a  free  fishery ;  for  prima  facie  the  owner-  fi»^«^- 
ship  of  the  soil  is  in  the  Crown,  and  the  Uberty  of  fish- 
ing is  in  the  Crown  and  the  public  with  coextensive 
rights  (i). 

This  right  of  fishing  in  these  places  was  originally  Originally  in 
lodged  in  the  Crown  (A),  but  by  the  common  law  be-  By  S^com- 
longs  to  all  the  subjects  of  the  realm  equally,  and  has  mo»  la^.  ^ 
been  designated  a  public  common  of  piscary,  or  common 
of  fishing  (/) ;  or,  more  precisely,  a  common  fishery  (m), 
and  regarded  as  a  valuable  advantage  both  as  a  means  of 
subsistence  and  beneficial  employment  (72),  and  a  source 
of  commerce  in  all  civilized  communities.     Like  other 
valuable  commodities,  fish,  as  well  swimming  as  shell 
fish,  are  susceptible  of  being  property  (0). 

This  kind  of  fishery  being  of  common  right  cannot  Not  claimable 
be  claimed  by  prescription  (/?),  but  the  right  of  a  part  tion!^*^^ 
of  the  pubUc  may  be  excluded  by  one  person  or  more 
acquiring,  in  a  particular  place,  either  by  grant  from 
the  Crown  before  Magna  Charta,  or  by  prescription,  the 
right  exclusive  of  the  general  public  (y). 

This  kind  of  fishery  cannot  be  acquired  by  the  public 
either  in  non-navigable  rivers  (r),  or  in  an  inland  lake 
when  the  lake  is  private  property  {s). 

A  pubUc  right  of  way  along  the  banks  of  a  private 
river  confers  no  common  law  right  of  fishing  on  the 
public  in  connection  with  such  way  (t), 

(h)  11  Court  of  Sess.  Ca.,  let  (p)  3  Gray'a  Amer.  Rep.  270. 

fier.  656.  (p)  Ward  v.  Cressrvell,  Willes, 

(f )  Hale,  Be  Jure  Maris,  pt.  i.  265. 

c  iv  ;  Seyvwur  v.  Ltrrd  Cowrte-  {q)  Hale,  De  Jure  Maris,  pt  i. 

nay,  5  Burr.  28U.  c.  iv. 

(jfc)  Hale,  De  Jure  Maris,  11.  (r)  See  lUlle  y.    White^    16 

Xt)  lb.  11,  12,  20.  W.  R.  698. 

(i»)   Bennett    y.     Oogtar,    8  (#)  Montgomery  v.  Wation,  23 

Taunt  183.  Court  Sess.  Ca..  2nd  ser.  636. 

in)  6  B.  &  Aid.  306.  (t)  Fergu9ion  v.  Shirreff,   6 
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Salmon,  oyster 
and  mnssel 
fishings  in 
Scotland. 


The  manner 
of  holding 
lands. 


A  portion  of 
tithes. 

Tithes  appur- 
tenant to  a 
manor. 


The  salmon  fishings  in  the  open  sea  around  the  coast 
of  Scotlandj  and  not  merely  a  right  of  fishing  for  sal- 
mon {u)y  and  also  the  fishings  of  oysters  and  mussel 
banks  or  scalps  along  that  coast  or  sea  shore  {v\  are 
patrimonial  rights  of  and  belong  exclusiyelj  to  the 
Crown  ;  and  without  the  permission  or  consent  of  the 
Crown,  expressly  or  tacitly  given,  the  public  cannot 
interfere  with  such  fishings,  but  they  may  be  appro- 
priated by  the  Crown  to  individual  proprietors  {x).  As 
regards  mussel  fishings  they  are  property  of  a  peculiar 
kind.  The  Crown,  making  no  patrimonial  use  of  them, 
not  letting  them,  or  using  them  in  any  way  directly,  has 
always  permitted  the  public  to  take  mussels  where  they 
have  not  been  so  appropriated,  who  consequently  are 
not,  but,  in  the  event  of  taking  them  after  the  Crown, 
determining  to  tak;e  them  for  its  own  benefit,  has  for- 
bidden the  taking  by  the  public,  might  be,  wrong- 
doers (y). 

The  manner  of  holding  lands,  as  in  alternis  vicibus{z)y 
or  in  common  with  other  persons  (a),  but  not  in  joint 
tenancy  (^),  because  of  the  jils  accrescendi,  may  be 
claimed  by  prescription. 

A  portion  of  tithes  in  the  land  of  another,  and  non 
decimandoy  may  be  prescribed  for  by  a  spiritual  person  (c  ). 

So,  although  in  general  things  spiritual  cannot  be 
prescribed  for  as  appurtenant  to  a  temporal  inherit- 
ance {d)y  yet,  under  special  circumstances,  they  may  be 


Ooort  Sess.  Ca.,  2nd  ser.  1868. 
See  also  Montgomery  v.  Watton, 
28  lb.  685;  tlayd  y.  Jones,  6 
C.  B.  81;  Maxwell  v.  Copland,  7 
Conrt  Seas.  Ca.,  3rd  ser.  142. 

(i/)  OammellY.Commwionert 
of  Woods  and  Forests,  8  Macq. 
419. 

(»)  Dueliess  of  Sutherland  v. 
Watson,  6  Conrt  Seas.  Ca.,  3rd 
ser.  199. 

(a?)  S.  C;  Ihtke  of  Portland 


Y.  Gray,  11  Court  Sess.  Ca.,  Ist 
ser.  14;  Lindsay  y.  Robertson,  7 
Conrt  Sess.  Ca.,  8rd  ser.  239. 

(y)  See  Lindsay  y.  Hohertson, 
snpra. 

(z)  See  Welden  y.  Bridge- 
water,  Cro.  El.  421;  Co.  lltt 
4  a.    On  this  case,  see  post. 

(ja)  Litt.  s.  310. 

(*)  Co.  latt  195  b. 

Ic)  2  Co.  44. 

id)  Co.  Litt  121  b. 
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SO  claimed,  as  tithes  within  a  manor  as  appurtenant  to 

it(«). 

Things  not  claimable    by  prescription  (/)  inmie-  Thinga  claim- 
diatelj  may  be  so  claimed  as  accessories  to  a  thing  f^ctTo^y 
which  may  be  so  claimed  (y),  as  lands  to  an  office  (A), 
which  is  of  perpetual  subsistence  (i),  or  a  franchise  to 
another  franchise  ( j). 

Certain  things,  however,  cannot,  in  general,  be  the  Things  not 
subject  of  a  claim  by  prescription.      No  title  by  pre-  p^rfptioiL 
scription  can  be  made  against  the  laws  and  statutes  of  None  against 
the  realm  (A),  except  those  made  in  affirmance  of  the  ^^^ons^ 
common  law(/),  and  not  creating  any  new  right,  or 
saved  by  another  statute  (»i).    Whatever  can  be  claimed  —nor  for 
of  common  right  (n),  as  a  fishery  in  the  sea((}),  or  in  able^f^com-' 
a  navigable  tidal  river  (/?),  cannot  be  claimed,  but  may  mon  right. 
be  enlarged  {q\  by  prescription. 

A  natural  watercourse  is  neither  an  interest  in,  nor  a  A  natnral 
profit  out  of,  land,  and,  as  it  commences  ex  jure  natures ^ 
cannot  itself  be  claimed  by  prescription  (r),  although 
rights  to  take  or  to  use  the  water  may  be  so  claimed. 
A  peerage  cannot  be  claimed  by  prescription  («).     No  A  peerage. 
prescription  can  be  made  for  corporeal  hereditaments  (^),  h^^^taments. 
or  for  a  part  of  the  soil  of  land,  as  coals   or   other 
minerals  (m),    clay  (ar),    quarries    and    limestone  (y), 
wood(z),  unless  as  mere  timber  the  produce  of  the 

(tf)  2  Rep.  45.  iq)  2  Inst.  143. 

(/)  Co.  Litt.  114  a.  (r)  See  Shury  v.  PiggoUy  3 

(^)  lb.  114  b.  Bnlstr.  339. 

(A)  lb.  49  a,  121  b.  («)  6  CI.  &  F.  90. 

(i)  lb.  122  a.  {f)  2  Com.  264 ;  Bro.  Ab.  Prae- 

(/)  lb.  114  a,  b.  scription,  pi.  19. 

(A)  4  Inat  86.  («)  Plowd.  330;    WtlUmon  y. 

(f)  lb.  298.  Proud,  11  M.  &  W.  83. 

(»)  2  lb.  20;  4  lb.  298.  .   (a?)  1  H.  &  N.  799. 

(»)  Bro.  Stat.  Lim.  43,  44,  47;  ( y)  McDonnell  v.  M*mnty,  10 

Hob.    107;  Plowd.  646;  Pell  v.  Ir.  L.  R.  614;  8  EU.  &  B.  145. 

Tower$,  Noj^,  20.  See  also  Qmstable  v.  Mcholton, 

ip)  Hale,  De  Jnre  Maris,  pt.  i.  14  C.  B.,  N.  S.  230. 

c.  ir.;   Ward  t.  Orestnelly  Willes,  (2)  Co.  litt  4  b;  8  Rep.  136 ; 

266.  11  lb.  46;  Sta/rdey  y.  WhUe,  14 

( »)  Warren   t.  Matthews,  6  East,  332.     See  also  Bailey  y. 

Mod.  73 ;  Salk.  637.  Steph^nt,  12  C.  B.,  N.  S.  90. 
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Welden  v. 
JBridgewi.  ter 
no  exception* 


soil(a)^  as  distinguished  from  a  right  to  enter  on 
the  land  and  to  take  the  tim]3er^  or  perhaps  turf,  as 
distinguished  from  the  mere  right  of  common  of  tur- 
bary (5),  which  must  be  appendant  or  appurtenant  to 
a  house  to  be  spent  there  (c),  or  a  right  to  dig  and 
to  carry  away  turves  (rf),  or  bog  (<? ),  as  distinguished 
from  a  right  to  enter  and  to  take  them;  for  the 
claimant  has  a  better  title  thereto  by  possession  and 
visible  enjoyment  (y*).  A  claim  to  take  all  the  profits  of 
the  land  would  be  to  the  land  itself  (y),  and  therefore 
could  not  be  by  prescription.  In  general  land  acquired 
per  recessum  vel  relicHonem  maris^  cannot  be  claimed 
by  a  subject  by  prescription  (A).  In  Attorney-General 
V.  The  Corporation  of  London  (i),  the  corporation, 
although  their  title  to  the  land  in  question  appears  to 
have  been  acquired  by  grant  from  the  Crown  (A),  alleged, 
but  on  the  principle  here  stated  could  not  sustain,  a  title 
by  prescription  or  immemorial  usage. 

The  case  of  Welden  v.  Bridgewater  (J)  tclkj  seem  at 
first  sight  contrary,  or  an  exception  to  this  principle. 
The  case  was  an  action  of  trespass,  and  the  fitcts,  as 
found  by  special  verdict,  were  that  within  the  manor  of 
the  plaintiff,  and  parcel  thereof,  was  a  certain  meadow 
containing  eighty  acres,  which  from  time  immemorial 
had  been  divided  by  lot  amongst  divers  persons,  pro 
captione  fceni  de  herba  inde  proveniente^  that  from  time 
inunemorial  the  plaintiff,  and  all  those  whose  estate  he 


(a)  Legh  t.  Heald,  1  B.  & 
Ad.  622;  BoyU  v.  OlpJierts,  8 
Ir.  E.  R.  241;  Longf.  &  T.  320, 
331  S.  C 

{b)  Co.  litt  122  a;  Massy  y. 
ehibbinsy  Longf.  &  T.  88. 

(c)  Co.  litt.  121  b  ;  Massy  y. 
Gubbins^  snpra. 

(rf)  Co.  Litt.  4  b. 

{e)  Boyle  v.  Olpherts,  snpra; 
Beere  t.  Fleming,  13  Ir.  C.  L.  R. 
137;  11  L.  T.  R.,  N.  S.  49,  S.  C. 

(/)  Plowd.  545  a. 


{g)  Co.  Litt.  4  b;  8  Wils.  80; 
Beere  v.  Fleming,  snpra. 

(A)  Hale,  De  Jnre  Maris,  pt.  i. 
c.  yl.;  Gifford  t.  Lard  Tar- 
borovgh,  3  B.  &  C.  91;  5  Bing. 
163. 

(i)  12  Beay.  8;  2  Macn.  8c  G. 
247. 

ik)  See  Tke  Banne  Fisherv 
ease.  Day.  65 ;  Bulstrode  y.  Jffaw, 
1  Sid.  148. 

(0  Cro.  E1.42L 
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liad,  used  to  have  allotted  to  them  yearly  out  of  the  said 
meadow  thirteen  acres,  that  the  locus  in  quo  was  allotted 
to  the  plaintiff,  and  that  the  defendant  entered  and  cut 
down  the  grass,  and  the  question  was  whether  the  action 
could  be  maintained,  and  the  court  held  that  it  could; 
and  according  to  the  report  of  the  case  in  Croke,  the 
court  is  said  to  have  treated  the  plaintiff  as  having  not 
a  mere  'profit  a  prendre  in  the  thirteen  acres  allotted  to 
him,  but  a  freehold  interest  in  the  land  itself.  Accord- 
ing to  the  report  of  the  same  case  by  Moore  (m),  who 
does  not  state  the  fiicts,  the  plaintiff  was  considered  as 
having  only  the  crop  and  vesture  of  the  land,  and  being 
in  possession  of  the  land  itself,  the  right  to  such  crop 
and  vesture  was  sufficient  to  enable  him  to  sustain  the 
action  (n).  But  both  Rolle  (o)  and  Lord  Coke  ( p)  treat 
the  case  as  an  authority  for  the.  proposition  that  the 
plaintiff  had  a  moveable  fee  simple  in  the  lands  yearly 
allotted  to  him,  and,  as  the  claim  was  by  prescription, 
for  the  proposition  that  land  may  be  so  claimed.  The 
only  question  in  the  case,  however,  was  whether  trespass 
was  maintainable,  and  the  plaintiff  having  possession  of 
the  locus  in  quo^  and  such  a  right  as  is  stated  in  the 
special  verdict,  he  was  clearly  entitled  to  maintain  the 
action  (9^).  Beyond  this  question,  therefore,  the  case 
would  seem  to  be  an  authority  for  only  the  proposition 
that  the  crop  and  vesturam^  or  herhagium  terrcB^  may 
be  claimed  by  divers  persons  in  alternis  vicibus  by  pre- 
scription (r). 

An  exception  to  the  rule  that  land  cannot  be  claimed  Exception. 
by  prescription  is  the  soil  of  the  sea  shore  and  of  aU  ac- 
quisitions, per  projectionem  or  alluvioneniy  of  all  arms 
of  the  sea,  creeks  and  navigable  rivers,  and,  in  one  par- 
ticular instance,  land  acquired  by  recessum  or  relic-- 


(j»)  Mo.  302.  (p)  Co.  Litt.4a. 

(«)  See  alao  Co.  Litt.  4  b.  (q)  Co.  Litt.  4  b. 

io)  1  Abr.  829.  (  r)  See  also  lb.  122  a. 
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The  exdnsiye 
use  of  land  as 
a  mere  ease- 
ment. 


Things  not 
grantable. 


Franchises  and 
liberties  not 
seiseable  as 
forfeited. 


Bights  which 
cannot  be 
made  appnr- 


tionem  or.  per  obstructionem  maris  («),  and  may  be 
claimed  as  parcel  of  the  manor  of  a  subject  {t),  and  by 
prescription  (m). 

But  although  land  itself^  as  such^  cannot  be  claimed 
by  prescription  and  cannot  be  appurtenant  to  land(t;), 
yet  the  exclusive  use  of  land,  as  a  mere  easement,  and 
as  distinguished  from  the  land  itself,  may  be  so  claimed. 
For  although  a  grant  of  the  exclusive  use  of  land  may 
be  equivalent  to  a  grant  of  the  land  itself,  yet,  in  sup- 
port of  the  intention,  a  grant  of  such  use  as  appur- 
tenant to  other  land  may  be  construed  as  a  grant  of  a 
mere  easement  and  as  so  appurtenant  (x),  and  therefore 
the  exclusive  use  of  land  as  such  an  easement  would 
seem  to  be  claimable  by  prescription. 

Prescription  presupposes  a  grant,  and  therefore  things 
which  cannot  be  granted,  as  things  which  are  uncer- 
tain ( t/\  or  which  cannot  have  a  lawfiil  beginning  (r), 
cannot  be  claimed  by  prescription,  for  in  neither  case 
can  a  grant  of  them  be  presupposed. 

Such  franchises  and  liberties  as  cannot  be  seised  as 
forfeited,  before  the  cause  of  forfeiture  appear  of  record, 
cannot  be  claimed  by  prescription,  because  prescription, 
being  but  an  usage  in  pais,  cannot  extend  to  such  things 
as  cannot  be  seised,  nor  had,  without  matter  of  record, 
as  to  the  goods  of  traitors,  felons,  &c.  (a) ;  but  may  be 
so  claimed  when  incidents  to  a  thing  which  may  be  so 
claimed,  as  a  county  palatine  {b). 

A  right  which  cannot  be  made  appurtenant  can  be 
claimed  by  conveyance  only,  and  cannot  be  claimed  by 


(«)  Hale,  De  Jnre  Maris,  pt  i. 
c.  vi.  31,  32,  38. 

{t)  Hale,  De  Jnre  Maris,  pt.  i. 
c.  vi.;  Bulstrode  v.  Hallj  1  Sid, 
148;  Conttahle'8  oasej  6  Rep.  106, 
107;  Ex  parte  Lord  Ofwydir,  2 
Mad.  281;  The  King  v.  Lord 
Yarhoron^h,  8  B.  &  C.  91;  6 
Bing.  163,  8.  C. 

{u)  Hale,  De  Jure  Maris,  pt  i. 
c.  iy.,  vi.;  1  Sid.  148;  Dong.  441; 


Com.  Dig.  Navigation,  A,  B ; 
Dav.  56  b. 

{v)  Co.  litt.  121b;  snpra,  p. 
192. 

{x)  See  Capel  v.  Butzardy  6 
Bing.  160. 

(y)  Dav.  33  b;  BleweU  v. 
Tregonning^  3  A.  &  £.  654. 

(2)  Sapra. 

(a)  Co.  litt  114  a. 

(ft)  lb. 
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prescription,  not  even  in  respect  of  ownership,  and  tenant,  and 
a  fortiori  in  respect  of  mere  occupancy.  Therefore  ^n^ta^ce^ 
where  the  occupier  of  a  close  alleged  a  prescription  in  o^y- 
the  owner  of  the  close  and  all  those  whose  estate  he 
had,  and  his  and  their  tenants,  the  right  to  enter  upon 
the  land  of  another  person  adjoining  such  close,  for 
cutting  and  carrjring  away  and  to  cut  and  carry  away 
and  convert  to  his  and  their  own  use  the  trees  and  wood 
growing  on  the  said  land  as  to  the  said  close  apper- 
taining, the  right  was  held  to  be  a  right  in  gross,  and  a 
right  to  be  exercised  absolutely,  but  not  on  but  wholly 
irrespective  of  such  close,  and  therefore  incapable  of 
being  made  appurtenant  to  it,  and  of  being  claimed  by 
prescription  (c) ;  although  a  claim  of  a  profit  as 
appurtenant  to,  and  to  be  used  on,  the  land  of  the 
claimant  is  valid  {d)^  and  may  be  so  claimed. 

A  prescriptive  right  cannot  be  pleaded  by  way  of,  or  Pleading  and 
as,  a  customary  one  {e).     Whether,  in  respect  of  the  coexistence  of 
same  land,  a  prescription  can  coexist  with  a  custom  and  cnstomary 
for  the  same  right  is  questionable  (/).  nghta. 

(<j)  Co.  litL  121b;  Bailey  y.  (<?)   Baker   v.  Bearmnn,  W. 

Stephen,  12  C.  B.,  N.  S.  91.  Jones,  367;    Blewett  y.  Tregonr 

(d)  Dimglas  y.  Kendal,  Cro.  ning^  8  Ad.  &  E.  554. 

Jac  266.  (/)  Vide  supra,  p.  136. 
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CHAPTER  III. 

CUSTOM  AS  DISTINGUISHED  FROM  PEE8CRIPTION  COM- 
MONLY SO  CALLED. 


Section  I. 
The  Nature  and  Requisites  of  Custom  generally. 

Cnstom,  what.  CuSTOM,  in  intendment  of  law,  is  such  usage  as  has 
obtained  the  force  of  law,  and  is,  indeed,  a  binding  law 
for  such  particular  place,  persons  and  things  as  it  con- 
cerns ;  and  such  custom  cannot  be  established  by  grant 
of  the  Crown  (a),  or  by  act  of  parliament,  but  is  an  un- 
written law,  and  made  by  the  people  only  of  such  place 
where  the  custom  prevails.  For  where  people  find  any 
act  to  be  good  and  beneficial,  and  apt  and  agreeable  to 
their  nature  and  disposition,  they  use  and  practice  it 
firom  time  to  time,  and  so,  by  fi'equent  iteration  and 
multiplication  of  that  act,  custom  is  made,  and  being 
used  from  time  immemorial  obtains  the  force  of  a  law. 
And  so  the  rule  (6)  is  true  that  no  law  obliges  a  people, 
except  it  be  made  by  the  consent  of  the  people.  For 
consent  may  be  expressed  as  weU  by  deed  as  by  word, 
and  that  which  is  expressed  by  deed  is  stronger  than 
that  which  is  expressed  by  word,  and  that  which  is  ex- 
pressed by  several  acts,  and  continual  acts  of  the  same 
kind,  is  custom.  And  so,  briefly,  custom  is  a  reason- 
able act,  iterated,  multiplied  and  continued  by  people 
firom  time  immemorial  (c). 

{a)  49  Edw.  3,  3a.  t.  Wood,  6  Q.  B.  60,  64;  Duke  of 

(*)  44  Edw.  3, 19.  Beaufort  y.  Smith,  4   Ex.  450; 

lo)  The  Tanvftry  case,   Dar.  JBremner  y.  EuU^  12  Jur.,  N.  IS. 

28  b,  31b;    Clarkton   y.   Wood-  648. 

kouie,  6  T.  B.  412,  n. ;  Loekwood 
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The  usages  in  mineral  districts^  not  alone  Cornwall^  Usages  in 
but  the  King's  Field  in  Derbyshire,  Dean  Forest,  and  ^^*^  ^ 
others,  have  their's;  and  they  will  be  allowed,  their 
reasonableness  being  tried  by  tests,  not  the  same  in  &ct, 
but  in  principle  as  are  applicable  to  other  local  usages, 
by  a  reference  to  their  history,  origin,  and  the  looal 
peculiarities  on  which  they  are  to  operate  {d  ). 

Custom  does  not  commence  by  grant,  and  extends  Howitcom- 
to  all  interests  and  estates  whatsoever  {e) ;  and  every  ^^^t  it  ex- 
custom,  as  distinguished  from  prescription  commonly  *«^^' 
so  called,  must  rest  on  usage  from  time  immemorial  (f), 
must  be  lawftd  in  itself  (y),  need  not  be  intended  to 
have  a  lawful  beginning  (A),  and  inquiry  into  the  origin 
of  a  custom  is  unnecessary,  and,  being  reasonable  and 
beneficial,  will  prevail  against  the  common  law(t). 
It  is  in  effect  the  common  law  within  that  place  to  which 
it  extends,  though  contrary  to  the  general  law  of  the 
realm  (7').  In  some  modem  cases  where  a  claim  has 
been  made  by  custom,  the  legal  origin  of  the  custom 
has  been  spoken  of  as  an  essential  element  of  it,  making 
no  distiQction  between  claims  by  custom,  and  those 
by  prescription  as  distinguished  from  custom  (A).  This 
legality  of  the  origin  of  a  Custom,  however,  is  to  be 
understood,  not  as  to  it  being  in  conformity  with 
the  general  law,  but  as  to  it  being  legal  in  its  own 

nature. 

« 

(d)  See  Hogeri  y.  JSrenton^  10  Q.  B.  497,  37  L.  J.,  Q.  B.  207. 

Q.  B.  26,  63.  (  g)  Day.  32  b. 

{e)  Per  Coke,  C.  J.,  RowUi  y.  (A)  Oatemard^s  cats,  6  Co.  69. 

Mason,  2  Brownl.  192, 198.  (i)  Nobis  y.  Durrell,  8  T.  R. 

(/)  Co.   litt.   110  b,    113  b;  271;    6  Q.  B.  64;   Brsmner  v. 

Day.  32  a;  Mmood  y.  Bullock,  6  Hull,  12  Jnr.,  N.  S.  648.  • 

Q.  B.  888;  lb.  66;   Marquit  of  (J)  Lochmood  Y.Wood,  6  Q.B. 

Anglsssyy.  Lord  Hathsrton,  10  50,  64. 


M.    &    W.    218;    Shephard   y.  (*)  See  Shephard  y.  Payne, 

Payns,  12  C.  B.,  N.  sC  414;   16  12  C.  B.,  N.  S.  414  ;  16  lb.  132  ; 

lb.    192,  on  error;   MounMy    y.  Bryant  y.  Foot,  7  B.  &  S.  125; 

Ismay,  1  H.  &  C.  729 ;  Duke  of  affirm,  on  error,  L.  R.,  8  Q.  B. 

Portland  y.  BUI,  12  Jnr.,  N.  S.  497 ;  Bremnsr  y.  Hull,  12  Jur., 

286;  Bryant  y.  Foot,  7  B.  &  S.  N.  S.  648. 
726;  affirm,  on  error,  L.  B.,  8 
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Mast  be  reft- 
sonable. 


When  80. 


Meaning  of 
being  void 
when  not  so. 


Reasonable  as 
between  the 
lord  of  a 
manor  and  the 
cjpyholdere. 


Above  all  things^  every  custom  must  also  be  reason- 
able (/),  as  in  the  case  of  tin-bounding  in  Cornwall  (m), 
which  is  a  direct  interference  with  the  law  of  property, 
and  if  claimed  on  a  mere  annual  renewal  of  the  bounds 
without  a  bond  fide  working  of  them,  renders  the  custom 
unreasonable. 

A  custom  is  reasonable  when  it  is  not  prejudicial  to 
the  conmionwealth,  nor  to  the  present  interest  of  any 
particular  person,  or  even  prejudicial  to  such  interest, 
but  for  the  benefit  of  the  conmionwealth  in  general  (n) ; 
or  even  when  it  involves  a  partial  and  limited  ob- 
struction to  a  public  right,  both  as  to  extent  and  dura- 
tion, the  public  during  such  obstruction  deriving  a 
benefit  which  can  be  considered  as  equivalent  (o). 

When  it  is  said  that  a  custom  is  void  because  it  is 
unreasonable,  nothing  more  is  meant  than  that  the  un- 
reasonable character  of  the  alleged  custom  conclusively 
proves  that  the  usage,  even  though  it  may  have  existed 
immemorially,  must  have  resulted  from  accident  or  in- 
dulgence, and  not  fi*om  any  right  conferred  in  ancient 
times  on  the  party  setting  up  the  custom  (/?).  If  the 
custom  be  unreasonable  the  prevalence  of  the  use  is  to 
be  referred  to  the  ignorance  or  carelessness  of  those 
whose  property  is  affected  by  the  exercise  (  q). 

There  are,  however,  many  rights  weU  known  in 
manors,  and  capable  of  being  supported,  which  arise 
entirely  out  of,  and  are  dependent  upon,  the  peculiar 


(0  Bell  y.  Warden,  Willes, 
202;  Broadhent  y.  Wilke,  lb. 
360;  Wilson  y.  Willes,  7  East, 
121;  HarJnn  y.  Gfreen,  Hob.  189; 
Drake  y.  WigeUwaHh,  Willes, 
667;  NohU  y.  DurreU,  8  T.  R. 
271;  Riohurdson  y.  Walker,  2 
B.  &  B.  827;  Hilton  y.  Earl 
Granv-ille,  snpra;  Blackett  v, 
Bradley,  snpra ;  Movers  y.  Bren* 
ton,  10  Q.  B.  26;  Wakeji^ld  y. 
The  Duke  of  Buccleugh,  15  W. 
R  783;  The  Marquis  cf  Salis- 


bury T.  Gladstone,  6  Ex.,  N.  S. 
128;  afltoi.  in  D.  P.,  9  H.  L.  C. 
692. 

(m)  Rogers  y.  Brenton,  snpnu 

(»)  Day.  32  b. 

(o)  Elmood  y.  BuUook,  6  Q. 
B.  388. 

(jp)  Per  Lord  Cranworih,  C^ 
Marquis  of  8ali4thury  y.  Glad- 
stone, 9  H.  L.  C.  692,  701. 

iq)  Per  Lord  Wenaleydale, 
A  a  706. 


I  _ 
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relation  between  the  lord  and  the  copyholder  (r),  and 
the  meaning  of  the  word  "reasonable,"  when  applied  to 
a  custom  regulating  that  relation,  is  not  easy  to  define. 
That  relation  must  haye  had  its  origin  in  remote  times 
between  the  lord  as  absolute  owner  of  the  whole  manor 
in  fee.  simple,  and  those  whom  he  was  content  to  allow 
to  occupy  portions  of  it  as  his  tenants  at  will.  The 
rights  of  these  tenants  must  have  depended  in  their 
origin  entirely  on  the  will  of  the  lord,  and  it  is  hard  to 
say  how  any  stipulations  regulating  such  rights  can,  as 
between  the  tenant  and  the  lord,  be  deemed  void,  as 
beiDg  unreasonable,  cujus  est  dare  ejus  est  disponere. 
Whatever  restrictions,  therefore,  or  conditions  the  lord 
may  have  imposed,  or  whatever  rights  the  tenants  may 
have  demanded,  all  were  within  the  competency  of  the 
lord  to  grant,  or  of  the  tenants  to  stipulate  for.  And 
if  it  were  possible  to  show  that  before  the  time  of  legal 
memoiy  any  lawful  arrangement  had  been  actually 
come  to  between  the  lord  and  his  tenants,  as  to  the 
terms  on  which  the  latter  should  hold  their  lands,  and 
that  arrangement  had  been  afterwards  constantly  acted 
on,  I  do  not  see  how  it  could  ever  be  treated  as  being 
void  because  it  was  unreasonable  {s). 

But  as  between  the  lord  of  the  manor  on  the  one  When  imrea- 
hand  and  the  copyholders,  either  individually  or  coUec-  ^e  toiwnto!^ 
tively,  on  the  other,  a  right  claimed  by  the  lord  by  a 
custom  may  be  so  prejudicial  to  the  copyholders  (t)  as 
to  be  unreasonable;  as  if  the  custom  may  deprive  the 
tenant  of  the  whole  benefit  of  the  land,  it  cannot  be 
presumed  that  he  at  first  would  come  to  such  an  ar- 
rangement (u).  So  a  custom  which  goes  in  destruction  of 
the  thing  in  which  the  right  is  claimed  is  unreasonable; 
as  a  custom  of  a  manor  for  the  lord  to  grant  fi*om 

(r)  Per  Erie,  C.  J.,  Bailey  t.  (t)    Broadbent      v.      Wllk$, 

Stephens,  12  C.  B.,  N.  S.  91, 109.      WUles,     360;    Hilton   t.    Barl 

(s)  Per  Lord  Cranworth,  Mar-      Granville^  supra. 
guU  of  SaVUhury  v.  Qladstone,         (w)    Broadbent     y.      WUkSf 
9  H.  L.  C.  692, 701.  snpra. 

p2 
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When  reaaon- 
able  as  to 


When  unrea- 
sonable as  to 
other  tenants 
and  the  lord. 


time  to  time  such  portions  of  the  waste  as  he^  in  his 
discretion,  should  think  fit,  could  not  be  supported,  be- 
cause it  would  be  in  destruction  of  the  right  of  common 
of  the  commoners  existing  from  time  inmiemonal  (ar). 

But  an  immemorial  usage  for  the  lord  to  dig  clay 
upon  the  waste  may  be  vaKd(y);  for  by  digging  for 
day,  he  takes  from  the  land  a  product  of  a  particular 
species,  but  the  land  afterwards  remains  capable  of 
yielding  food  fit  for  the  feeding  of  cattle.  Indeed,  it 
firequently  happens  that  land,  besides  the  support  which 
it  yields  for  the  food  of  man  or  of  cattle,  has  within  it 
some  valuable  product,  as  marl  or  limestone,  which  it  is 
desirable  for  the  owner  of  the  waste  to  obtain;  and  it  is 
not  unreasonable  that  the  lord  of  a  manor,  when  he 
grants  rights  on  that  land,  should  reserve  to  himself  the 
right  of  taking  such  marl  or  limestone.  But  when  he 
takes  them,  he  does  not  permanently  deprive  the  com- 
moners of  that  benefit  which  they  are  entitled  to  derive 
from  the  surface  of  that  part  of  the  land  fix)m  which  the 
marl  or  limestone  is  so  taken.  The  nature  of  the  sub- 
ject which  is  taken  from  the  earth  shows  that  such  re- 
servation was  not  unreasonable.  The  exercise  of  such 
right  will  no  doubt  interfere  with  the  privilege  of  the 
commoners  during  the  time  the  produce  is  taken  from 
the  earth,  and  until  the  sur&ce  reproduces  pasturage, 
but  they  are  not  wholly  and  permanently  deprived  of 
the  right  (z).  A  similar  usage  for  a  tenant,  restricted  to 
his  own  tenement,  but  in  relation  to  it  unlimited,  is  also 
reasonable  (a). 

On  the  other  hand,  a  customary  right  claimed  by  a 
tenant  may  be  so  prejudicial  to,  not  only  the  other 
tenants  but  also  the  lord,  as  to  be  unreasonable ;  as  being 
destructive  of  the  thing  in  which  the  right  is  claimed. 


(oj)  ArUtt  T.  EUUy  7  B.  &  C. 
846. 

(y)  Bateson  y.  Cfreen,  6  T.  B. 
411. 

(z)  Per  Bajlej,  J.,  ArleU  v. 


MIU,  7  B.  &  C.  846,  866. 

(a)  The  MarquU  of  SalU- 
bnry  v.  Oladttone,  6  Ex.,  N.  S. 
123 ;  affirm,  in  D.  P.,  9  H.  L,  C, 

692. 
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Thus  a  custom  that  all  the  customary  tenants  haying 
gardens  parcel  of  their  customary  tenements  might  dig 
and  take  away  &om  the  waste  turf  to  be  used  on  the 
tenements  for  the  improvement  thereof^  without  limit  as 
to  the  time  of  taking  it,  or  the  quantity  to  be  taken,  is 
bad  in  law  as  being  indefinite  and  uncertain,  and  also 
destructive  of  the  common  (J). 

But  a  customary  right  claimed  by  a  copyholder  affect-  Reasonable 
ing  his  own  tenement  only,  although  prejudicial  to  the  JQ^icuS  to  the 
lord,  but  not  to  the  other  copyholders,  may  be  reason-  lord  tut  not 
able ;  as  a  custom  for  a  copyholder  of  inheritance  with-  tenants, 
out  licence  to  get  clay  without  limit  out  of  his  tenement 
for  making  bricks  to  be  sold  off  the  manor  (c). 

Every  custom  must  also  be  certain  in  its  nature  (rf).  Mast  be  cer- 
or  reducible  to   a  certainty  («),  as  to  the  persons  for  ***"• 
whom  (/),  and  the  place  where  it  is  alleged  (^).     The 
properties  of  every  valid  custom  are  fully  and  admirably 
expounded  and  illustrated  in  the  great  case  of  Tanistry 
in  Ireland  (A). 

Customs,  especially  where  they  derogate  fi:om  the  Construed 
general  rights  of  property,  must  be  construed  strictly  (t).  ^'^  ^* 


Section  IL 
Who  may  claim  by  Custom. 

Custom  is  for  many  persons  if  all  but  one  be  not  Undefined 
dead  (A),  and  generally  as  an  undefined  class,  but  of  a  ^^g  ^f  ^^^ 
particular  locality,  as  copyholders  of  a  manor  (/),  the  tic^lar  place. 

(J)  W%U(m  T.  WilUt,  7  East,  768. 

121;   Arlett  ▼.  JSllU,  7  B.  &  C.  (^)  Bennett  y.  Mead,  1  Anstr. 

846.  822,  n. 

(c)  The  HarquU  of  SalUhury  (A)  Day.  Rep.  82  a  ^  9eq, 

T.  Oladttone,  6  Ex.,  N.  S.  123 ;  (i)  Walker  y.  Riolui/rdion,  2 

affirm,  in  D.  P.,  9  H.  L.  C.  692.  B.  &  C.  827;  Jiofferg  y.  Brenton, 

(d)  Blefcett  y.  Tregonningy  3  supra. 
Ad.  &  £.  554.  (k)  Bowles  y.  Mason,  2  BrownL 

ie)  Bac.  Ab.  Customs,  E.  192, 198. 


&. 


)  Selby  Y.Itohiman,  1  T.  R.  (0  Co.  Litt.  113  b. 
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inhabitants  of  a  place  (m),  and  to  be  exercised  there  (n), 
and  not  for  all  persons  generally,  for  that  would  be  the 
common  law  and  not  custom  (o).  And  the  class  cannot 
claim  otherwise,  not  bj  prescription  as  distinguished 
from  custom,  for  prescription  presupposes  a  grant,  and 
they  are  incapable,  as  such,  of  taking  by  grant  (/?), 
except  from  the  Crown  (q) ;  and  the  2  &  3  Will.  4,  c,  71, 
does  not  enable  them  so  to  claim  (r).  And  the  custom 
being  fixed  to  the  land,  except  perhaps  in  the  case  of  a 
claim  by  custom  to  a  modus  decimandi{s\  all  the  occu- 
piers and  possessors  of  the  land  may  have  advantage  of 
the  custom  (£). 
Snryejon  of  In  Padwick  v.  Knight  (m),  which  was  an  action  of 

mg  ways.  trespass,  the  defendants  pleaded  that  the  close  of  the 
plaintiff  was  parcel  of  certain  waste  land  within  the 
parish ;  that  from  time  inunemorial  all  persons  residing 
within  the  parish,  whose  office  or  duty  might  require 
them  from  time  to  time  to  cause  all  highways  lying 
within  the  parish  to  be  repaired,  had  right  to  enter  the 
said  close  and  to  get  and  carry  away  therefrom  stones, 
gravel,  &c.  for  repairing  the  said  highways  as  occasion 
required ;  that  the  defendants  were  duly  appointed  sur- 
veyors by  the  inhabitants  of  the  said  parish  residing 
there,  and  that  the  duty  of  the  defendants  as  such  sur- 
veyors required  them  to  cause  the  said  highways  to  be 
repaired  as  occasion  should  require.     The  defendants 

(to)  Qatefcard^s  ease,   6   Co.  (o)  Co.  Litt.  110  b.    See  T^san 

60 ;   S.  C.y  nom.  Smith  y.   Qate^  y.  Smith,  snpra. 

moodt  Cro.   Jac.    162 ;    Dajf    y.  (^)  Bro.  Abr.  Custom,  ]^.  46  ; 

Savadge,  Hob.  85;   Ventr.  390;  Loeknfood  Y.  Wood,  6  Q.B.  50; 

Co.  Litt.  110b;  Co.  Cop.  8.  38;  snpra. 

Abbot  y.  Weekly,  1  Ley.  176  ;  4  (^)  6  Q.  B.  62;  sapra. 

Bep.  32;    Cases  Temp.  Hardw.  (r)  See  7  Ex.  859. 

293;  Kit  209,  210;  5  B.  &  Aid.  (*)  See  BenneU  y.  JReade,  I 

279;   2  H.  Bl.   398;    I^son    y.  Anstr.  322, 330. 

Smith,  9  Ad.  &  E.   406;   Earl  (t)  7Edw.4,2e;  18Edw.4,8; 

Qmentry   y.    WiZles,   12  W.  R.  Weekly  Y,Wilman,lU>rd  JUym, 

127;  5  B.  &  Aid.  729;  3  HnrL  &  405,    406  ;     Gravetend  case,   2 

C.  497.  Brownl.  177. 

(»)  Gateward^s  case,  6  Rep.  (»)  7  Ex.  864. 
59. 
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also  pleaded  iliat  the  dose  was  waste  land  contiguous  to 
and  next  adjoining  to  the  sea  shore  between  high  water 
mark  and  low  water  mark,  that  there  were  from  time 
immemorial  divers  ancient  public  highways  within  the 
parish,  and  that  there  was  within  the  parish  an  imme- 
morial ancient  custom  to  enter,  &c.  and  to  get  and  cany 
awaj,  &c.  as  in  the  former  plea ;  and  these  pleas  were 
held  bad,  but  on  what  grounds  the  report  does  not 
state.  Alderson,  B*,  thought  the  plea  wrong  in  form, 
and  Martin,  B.,  seemed  to  think  that  such  a  right 
might  be  good  bj  prescription.  The  ratio  decidendi 
seems  to  be  that  the  claim  could  not  be  sustained  by  pre- 
scription as  distinguished  from  custom,  because  being 
in  effect  by  inhabitants  of  a  parish  they  cannot  so 
claim  (x) ;  nor  by  custom,  because  they  cannot  so  claim 
an  interest  in  alieno  solo,  and  the  claim  was  of  that  nature. 
The  claim  was  also  invalid  as  being  unreasonable,  be- 
cause indefinite  and  uncertain,  as  weU  as  destructive  of 
the  subject  in  which  the  right  was  claimed  (y). 

But  if  the  thing  claimed  be  in  its  nature  claimable  Persons  having 
by  prescription  only,  but  they  who  have  it  and  ought  ^aWe  to  pro- 
to  have  it  in  justice,  cannot  prescribe  for  it  from  neces-  scribe  may 
fidty,  there,  in  order  that  the  undoubted  right  may  not  be  to^  ^  ^^^ 
defeated,  they  shall  be  allowed  to  claim  it  by  custom. 
For  that  which  is  matter  of  interest,  as  the  taking  a 
profit  firom  the  soil,  must  for  its  existence  have  some 
person  in  whom  it  is ;  and  a  flux  body,  which  has  no  en- 
tirety or  permanence,  cannot  take  that  interest  which 
by  the  supposition  is  immemorial  and  permanent,  be- 
cause, from  its  nature,  it  cannot  prescribe  for  anything  (z). 
Necessity,  however,  will  control  this  and  will  allow  the 
claim  to  be  supported  by  custom,  as  in  the  case  of  the 
lord  of  a  manor  and  his  copyholders  who  claim  common 
in  Ms  wastes  (a),  and  of  persons  entitled  in  Cornwall  to 

{x)  Vide  8apra»  p.  142.  {a)  See    GateToariTs    easdj   6 

If)  Vide  sapra,  p.  211.  Co.  59. 

(z)  Day  Y.  Savadge,  Hob.  85. 


216 


CUSTOM. 


Claiming 
virtvte  officii. 


By  class  of 
persons  in  one 
place  to  take 
a  thing  in 
another. 


dig  and  take  tin  and  tin-ore  on  the  land  of  another, 
paying  a  customary  proportion  of  the  ore  raised  on  a 
bond  fide  working  of  the  land  for  mining  purposes  (6). 

In  some  cases,  however,  a  person  certain  may  claim 
by  custom  and  virtute  officii  (c),  as  for  fees  of  office  (df), 
or  a  marriage  fee  (e),  and  in  some  cases  a  person  certain 
can  claim  by  custom  only  (y ). 

In  Blewett  v.  Tregonning  {g)^  Littledale,  J.,  en- 
quired, arguendo  J  whether  there  was  any  case  in  which 
the  inhabitants  of  one  parish  had  established  a  custom 
to  take  a  thing  in  another.  In  Gateward^s  case  (A), 
such  a  custom  was  alleged,  but  was  held  to  be  bad 
as  repugnant  in  itself.  It  has  also  been  held  that  burial 
fees  (t)  and  marriage  fees  (A)  cannot  be  claimed  for  the 
performance  of  the  ceremony  by  another  person  in  any 
other  church  or  parish  than  that  of  the  claimant. 


Section  III. 
What  may  be  claimed  by  Custom, 

Easements.  The  thing  claimed  by  custom  must  be,  in  general, 

either  a  mere  easement  in  alieno  solo{t)y  or  such  an 
easement  together  with  an  exemption  from  all  payment 
for  the  exercise  of  it,  as  the  easement  of  going  on  land 
and  pitching  stalls  on  it  on  market  days  without  paying 
anything  for  the  use  of  the  soil  (m),  or  in  the  nature  of 


(J)  Rogers  v.  Brentonf  10 
O  B  26 

\o)  See  Padwiek  v.  Knight,  7 
Ex.  854. 

(d)  Shophard  v.  Payne,  12 
C.  B.,  N.  S.  414;  16  lb.  132;  8.  O. 
on  error. 

(e)  Bryant  v.  Ibot,  7  B.  &  S. 
725 ;  affirm,  on  error,  L.  B.,  3  Q.  B. 
497;  37  L.  J.,  Q.  B.  217. 

(/  )  Poiston*8  COM,  4  Bep.  81  j 
Oateward's  ease,  6  lb.  60. 
(g)  3  Ad.  &E.  654. 


(A)  6  Bep.  60;  Cio.  Jac  162, 
8.  a 

(i)  TopsaU  T.  I^srrert,  Hob. 
176. 

(k)  Riohardi  t.  JD^«y,  Willes, 
622. 

(J)  Ibiiton*s  ease,  4  Bep.  81$ 
Oatenard^s  ease,  6  lb.  60;  2 
BrownL  178;  Manning  t.  Was^ 
dale,  6  Ad.  &  £.  768;  Race  y. 
Ward,  4  E.  &  B.  702. 

(m)  See  Lockwoodj,  Wood,  9 
Q.  B.  81. 
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a  discharge  or  exemption  of  the  claimant  in  sua  solo  (n), 

or  may  be  not  even  a  mere  easement  (o),  but  only  an  Excuse  for  a 

excuse  for  a  trespass^  as  common  causa  vicinagiiy  or  the  ^'^P**** 

mutual  right  of  the  owners  of  adjoining  open  lands  for 

their  respective  cattle  to  stray  into  the  lands  of  each 

other^  and^  whilst  so  straying^  to  feed  thereon  without 

such  owners  being  liable  in  damages  for  the  trespass  {p). 

A  modus  decimandi  may  be  claimed  by  custom  dis*  Modus  deci- 
tinguished  jfrom  prescription,  as  weU  as  by  prescrip-  ^^  ** 
tion  (q).  And  the  custom  is  not  annexed  to  the  lands 
which  it  covers,  but  exists  in  a  notion  of  law  indepen- 
dent of  the  lands,  by  force  of  the  custom  prevailing  in 
the  district,  and  is  as  necessarily  attached  to  the  cer- 
tainty of  district,  as  prescription  for  a  modus  is  to  a  cer- 
tainty of  tiie  particular  lands  (r). 

A  heriot  may  be  claimed  by  custom  in  respect  of  Heriots. 
tenements  within  a  manor,  upon  the  death  of  every  free 
tenant  holding  either  for  an  estate  in  fee  simple,  or  for 
a  less  estate  («). 

Marriage  fees  (f)  and  burial  fees  (u),  although  not  of  Marriage  and 
fixed  amount  before  the  time  of  legal  memory,  for  usage  ^™^  • 
may  fix  the  amount,  and  id  certum  est  quod  cerium 
reddi  potest,  yet  being  reasonable,  may  be  so  claimed  (ar). 
But  the  claimant  must  be  liable  to  the  obligation  of  per- 
forming the  ceremony,  and  therefore  he  cannot  claim 
them  for  the  performance  of  it  in  any  other  church  or 


(n)  Ibuton's     ease,     sapra ;  Q.  B.  20,  and  cases  cited. 

Oatewtwd't  ease,  snpra;  SheUon  (Q  Richards  v.  Dovey,  Willes, 

T.  Montague,  Hob.  118.  622;  Bryant  v.  Footy  7  B.  &  S. 

(£»)  10  Q.  B.  636.  726;  8  lb.  on  error. 

\p)  Vide  sapra,  p.  162 ;  J<mes  («)  Topsail  v.  Ferrers,  Hob. 

v. MoHn,  10  Q.B.  581 ;  Pntehard  176. 

T.  Powell,  lb.  589;    Clarke  v.  (w)  See  Shephard  y,  Payne,  12 

Tinkler,  lb.  e04.  C.  B.,  N.  8.  414;   16  lb.   132; 

(q)  Vide   sapra ;    SheUon   v.  MUl  v.  The  Mayor,  ^c.  of  Col- 

Montague,  Hob.  118.  Chester,  16  L.  T.  R.,  N.  S.  626,  and 

(r)  Bennett  t.  Read,  1  Anstr.  cases  tbere  cited ;   Larvrence  y. 

322, 880.  Hitch,  L.  B.,  8  Q.  B.  621.    Bat 

(*)  Damerell  t.  Protheroe,  10  see  Bryant  v.  Ibot,  sapra. 
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parish  than  his  own,  by  another  person,  for  that  wonld 
be  against  reason  (y). 
Official  fees  of       Fees  attached  to  the  o£Sce  of  registrar  may  be  so 
registrar.  claimed,  and  may  be  presumed  to  be  immemorial  fees, 

if  that  presumption  be  necessary  to  give  them  validity, 
unless  the  contrary  be  proved  (z).  And  as  a  fee  need 
not  be  of  a  fixed  and  ascertained,  but  may  be  of  reason- 
able, amount,  such  fees,  notwithstanding  variations  in 
them  during  the  period  they  were  proved  to  have  been 
paid,  were  held  sustainable  in  law  as  reasonable  (a). 
But  where  a  marriage  fee  was  claimed  by  custom,  and 
the  payment  of  it  was  proved  for  nearly  thirty  years 
past,  the  claim  was  held  invalid  on  the  ground  of  beiug 
"  rank,"  or  so  large  that  it  could  not  possibly  have  ex- 
isted at  the  commencement  of  the  time  of  legal  me- 
mory (^).  Blackburn,  J,,  however,  differed  firom  the 
rest  of  the  court  as  to  the  applicability  of  the  doctrine 
of  rankness  to  such  a  fee  (c). 
Commxm  causa  Common  causa  vicina^iiy  when  not  between  two  or 
^^^^  ^  more  individual  proprietors  where  lands  are  not  subject 
persona.  to  common  rights,  or  where  there  are  not  commoners 

on  either  side,  for  then  the  claim  is  by  prescription  as 
distinguished  fix>m  custom  {d\  but  between  classes  of 
persons,  as  inhabitants  of  different  districts,  or  the 
tenants  of  adjoining  manors,  is  matter  of  immemorial 
custom  as  distinguished  from  prescription.  For  where 
the  wastes  of  adjacent  manors  lie  open  together,  the 
lords  in  respect  of  their  ownership  of  the  soil  of  the 
wastes,  the  copyholders  in  respect  of  their  customary 
rights  and  the  freeholders  in  respect  of  their  prescriptive 

(y)  Topsail  v.  Ferrers,  Hob.      726,  766. 
175;  Richards  v.  Dovey,  sapra.  (h)  Bryant  t.  Ihot,  sapm. 

(2)  Shephard  ▼.  Payne,  12  C.  (tf)  See  also  8.  C.  oa  error,  37 


B.,  N.   S.  414;    16  lb.   132,  on  L.  J.,  Q.  B.  217;  L.  R.,  3  Q.  B. 

error.  497 ;  Lawrence  t.  Hitch,  lb.  629. 

{a)  lb.  12  C.  B.,  N.  S.  414.  Bnt  (<f)  Vide  supra, 

see  Bryant  y.  Foot,  7  B.  &  S. 
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rights  aver  the  wastes,  have  some  common  interest  in 
the  stocking  of  those  wastes ;  and  it  may  well  be  that  a 
general  custom  and  usage  for  the  convenience  of  all 
parties  may  have  existed  &om  time  immemorial  as  to 
straying  of  cattle,  which  custom  and  usage  would  not 
have  had  its  origin  in  any  actual  contracts,  it  not  being 
at  aU  probable  that  many  persons  with  such  different  in- 
terests should  have  entered  into  actual  contracts  on  the 
subject,  but  in  a  tacit  acquiescence  of  aU  for  their 
mutual  benefit  (e).  And  the  common  may  be  claimed 
in  respect  of  a  single  copyhold,  or  by  a  single  copy- 
holder only,  or  by  one  copyholder  in  one  waste  of  a 
manor  and  by  another  copyholder  in  another  waste  of 
it  (y ),  but  not  perhaps  in  respect  of  one  of  several  tene- 
ments in  the  manor  (^).  And  this  common  does  not 
begin  only  by  the  bare  custom,  but  with  it  and  the  con- 
sideration that  the  other  tenants  shall  have  common  in 
like  manner  in  his  land  (A),  or  the  obligation  of  one 
owner  is  the  consideration  for  that  of  another  (i). 

The  liberty  of  fishing  in  a  creek  or  arm  of  the  sea,  liberty  of 
or  in  a  district  of  the  sea,  exclusive  of  such  liberty  in  ^^^  ^  *^® 
the  public  in  general,  may  be  acquired  by  custom  as 
well  as  by  prescription  (A). 

Although,  as  we    have    seen(^,    land   cannot    be  Land  acquired 
claimed  directly  by  prescription  properly  so  called,  it  ^^J^^ 
may  be  claimed  by  custom  as  distinguished  fi-om  pre- 
scription.     There  is  a  general  custom  by  which  lands, 
fi*om  which  the   sea  is  gradually   and  imperceptibly 
removed  by  the  alluvion  of  soil,  becomes  the  property 


(e)  Jones  ▼.  Bolnn,  10  Q.  B.  (h)  6  HU.  T.,  13  Hen.  7, 18, 8 : 

581.     See    also    Pntehard    v.  10  Q.  B.  624. 

Ptmell,  lb.  689;  Clarke  t.  Tinker,  (i)  10  Q.  B.  630. 

lb.  604.  (*)  Hale,  De  Jure  Maris,  pt.  i. 

(/)  See  JFbisUm'M  case,  4  Rep.  c.  iv.    See  also  Blundell  v.  Qit- 

31  b.  terall,  6  B.  &  Aid.  268. 

(^)  Per  Pattefion,  J.,  10  Q.B.  {T)  Ante,  p.  208. 
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Not  derelict 
lands. 


Nor  an  interest 
in  alieno  solo 
claimed  by  a 
class  of  per- 
sons. 


Common 
causa  viev" 
nagii  not  such 
an  interest. 


of  the  person  to  whose  land  it  is  attached^  althongh  it 
has  been  the  fundus  marisy  and  as  such  the  property  of 
the  king.  Such  a  custom  is  established  by  satis&ctory 
legal  evidence  (m). 

Derelict  lands^  however  (n),  with  some  few  excep- 
tions (o),  cannot  be  claimed  by  custom.  A  thing 
which  either  cannot  be  claimed  by  prescription  because 
a  grant  of  it  cannot  be  made  (^p)^  or  is  claimable  by  pre- 
scription only,  but  the  claimants  are  incapable  of  sup- 
porting their  right  in  that  mode  (y),  may  be  claimed  by 
custom. 

An  interest  in  alieno  solo  (r\  especially  when  claimed 
by  a  class  of  persons  as  inhabitants  (*),  or  the  copy- 
holders of  a  manor  for  such  an  interest  beyond  the  limits 
of  the  manor  (^),  unless  perhaps  where  the  custom  gives 
to  the  owner  of  the  soil  for  the  use  of  it  a  certain 
profit  {u)y  cannot  be  claimed  by  custom. 

Common  causa  vicinoffii  (x)  might  seem  at  first  sight 
to  be  an  interest  in  alieno  solo,  and  therefore  not  claim- 
able by  custom.  But,  as  just  shown,  is  neither  such  an 
interest,  nor  even  a  mere  easement,  but  is  only  an 
excuse  for  a  trespass  and  is  so  claimable. 


(m)  Hale,  De  Jure  Maris,  pt.  i. 
cc.  iv.,  vi.;  Gifford  t.  Lord  xa/T' 
horough^  6  Bing.  168. 

(«)  lb. 

(joi)  Hale,  De  Jnre  Maris,  81, 
82,38. 

{p)  See  Shephardy, Payne^  12 
C.B.,  N.  S.414;  16  lb.  132;  Bry- 
ant y.  Footy  7  B.  &  S.  725,  sapra, 
p.  216. 

{q)  Mogers  y.  Brenton,  10  Q. 

B.  26. 

(r)  Baker  y.  Brereman,  Cro. 
Car.  418;  Gateward's  ease,  snpra ; 
PoUer  y.  iVorfA,  Ventr.  383; 
Grimttead  y.  Mwrlowe,  4  T.  B. 
717;  Bex  y.  Churchill,  4  B.  & 

C.  755;  6  D.  &  R.  785,  8.  C; 
Blewett  y.  Treganningf  3  Ad.  & 
£.  554;  WillingaU  y.  Maitland, 


12  Jnr.,  N.  S.  982;  Lleyd  y.  Jones, 
6  C.B.  81;  16L.T.R.,N.S.629; 
Att,'Oen,  y.  Matthias,  4  Jur.,  N. 
S.628. 

(s)  Bland  y.  Zipscomh,  4  E. 
&  B.  713,  n.  J  Qnutable  y.  Mchol- 
son,  14  C.  B.,  N.  S.  230;  10  Q.  B. 
60;  BaccY.  Ward,  ^K&B.  702; 
Lloyd  y.  Jones,  12  Jar.  657;  2 
Brownl.  178;  Murphy  y.  Byan, 
16  W.  R.  678 ;  Loekmood  y.  Wood, 

6  Q.  B.  50;  Padwich  y.  Knight, 

7  Ex.  854. 

(t)  Gatenfard*soase,6'Rep,eO. 

(u)  See  Tkfsony,  Smith,  9  Ad. 
&  E.  406;  Lockwoodr,  Wood,  6 
Q.  B.  50;  Rogers  y.  Brenton,  10 
lb.  26. 

(«}  Vide  sapra. 
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As  exceptions  to  the  rule  as  to  an  interest  in  alieno  Exceptions. 
solo  may  be  mentioned  the  case  of  copyholders  claiming 
rights  of  conmion  against  the  lord  in  the  wastes  of  the 
manor  (  y),  or  sole  and  several  pasture  excluding  him  (z), 
and  the  right  of  fishing  in  a  creek  or  an  arm  of  the  sea, 
or  in  a  district  of  the  sea,  exclusive  of  the  general 
public  (a). 

(y)  See    Oatencurd?^  cage^   6  See  also  Sect.  X.  of  this  Chap. 
Bep.  60 ;  Orimttead  v.  Marlowe^  (z)  Hoskins y. Robing, 2  Saimd. 

4  T.  R.  717;  Bex  r.  Churehill,  4  324. 
B.  &  C.  755;  6  D.  &  B.  685,  S.  C.  (a)  Sapra,  p.  219. 
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CHAPTER  IV. 

THE  PROOF  OP  PRESCRIPTION  AT  COMMON  LAW. 

TTaer  the  pri-  PRESCRIPTIVE  rights,  and  especially  those  in  and  over 
mary  evidence,  ^^^^  although  having,  as  weU  as  the  land  itself,  the 
protection  of  law  for  their  enjoyment  by  the  persons 
entitled  to  them  (a),  seem  to  require,  by  reason  of  their 
nature,  that  protection  more  than  the  land  itself.  These 
rights  being  based  on  and  preserved  by  user,  user, 
besides  its  importance  as  an  aid  which  may  be  resorted 
to  for  the  interpreting  of  ancient  deeds  (i),  is  the  pri- 
mary evidence  of  the  existence  of  the  right,  and  the 
continued  user  of  the  right,  in  modem  times,  for  a  cer- 
tain length  of  time  raises  a  presumption  in  law  of  the 
previous  existence  of  the  right  for  an  antecedent  period 
extending  as  &r  back  as  the  time  of  legal  memory  (c) ; 
and  the  longer  the  user  the  stronger  the  right  (rf).  To 
hold  otherwise,  long-continued  usage  would  impair 
instead  of  confirm  the  security  of  rights  (e).  In  this 
way  these  rights  are  referred  to  a  legal  origin  (jT). 

(a)  6  Bing.  163.  error ;  Bryant  v.  Ibot,  7  B.  &  S. 


(b)  Hale,  De  Jure  Maris,  33 
Wild  V.  ffomby,  7  East,  199 
Cfiad  Y.  nised,  2  Brod.  &  B.  403 


725,  supra,  p.  216;  Maleanuon  t. 
O'Dea,l0K.L.C.593i  (TNeUl 
V.  Allen,  9  Ir.  C.  L.  R.  132;  11 


Calniady  y.  Jlowe,  6  C.  B.  861 ;  lb.  95.    See  also  Ramstome  t. 

The  Duke   of  Beamfort  v.  The  Backhouse,    3  L.  R.,  C.  P.  67; 

Mayor y  ^e.  of  Swansea,  8  Ex.  Baird  t.  Ibrtune,  4  Macq.  127, 

413;  The  Mayor    of  Exeter  t.  149. 

Warren,  5  Q.  B.  773;  AU.-Oen.  (d)  See  Moremood  v.  Wood,  14 

T.  Janes,  2  K.  &  C.  347;  Littler.  East,  327, n.;  The  Mayor,  4-0,  of 

Wingjield,   11  Ir.  C.  L.  B,  63;  Truro  y,  Reynolds,  8  Bing.  275; 

Baird  v.  Fortune,  4  Macq.  127,  Bremner  v.  Hull,  12  Jnr.,  N.  S. 

149;  Rowe  v.  Brenton,  3  Man.  648;  Dukeof  Beatf art  y.  Smith, 

&  Ry.  133.  4  Ex.  456. 

{O  ChadY.  nised,  2  Brod.  &  (<f)  The  Mayor,  ^c.  of  Truro  y. 

B.  403;  Jenkins  v.  Harvey,  1  C.  Reynolds,  sapra. 

M.  &R.  877;  ShephardY,  Payne,  (/)  Per  Ashhurst,  J.,  Pelham 

12  C.  B.,  N.  S.  414;  16  lb.  132,  on  v.  PickersyUl,  1  T.  R.  660. 
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Evidence  of  long  exclusive  enjoyment  of  a  fishery,  of  —of  a  fishery, 
a  character  to  establish  that  it  has  been  dealt  with  as  of 
right  as  a  distinct  and  separate  property,  and  nothing 
appearing  that  the  fishery  is  of  modem  origin,  raises 
the  presumption  that  the  fishery,  being  reasonably  shown 
to  have  been  dealt  with  as  property,  must  have  become 
such  in  due  course  of  law,  and  therefore  must  have 
been  created  before  legal  memory  (  g). 

Mines  worked  for  a  period  beyond  living  memory,  — mineB, 
nothing  appe.aring  when  the  workings  commenced,  are 
presumed  to  be  ancient  mines,  and  the  persons  working 
them,  having  always  had  for  a  like  period  the  use  of  an 
uninterrupted  flow  of  water,  and  nothing  appearing 
that  the  right  to  such  user  was  not  coeval  with  such 
working,  the  presumption  would  be,  independently  of 
the  2  &  3  Will.  4,  c.  71,  s.  2,  that  the  owner  of  the 
mines  had  acquired^  either  by  prescription  or  grant,  such 
right  (A). 

Long  uninterrupted  usage  of  a  pew  in  a  church  is  —pew. 
ground  for  presuming  a  faculty  (i),  creating  in  the  per- 
son claiming  the  pew,  or  in  some  person  from  or  through 
whom  it  is  claimed,  in  exclusion  of  all  other  persons, 
the  right  to  the  use  of  such  pew  (A). 

The  length  of  time  during  which  the  modem  user  Length  of  the 
has  been  exercised  is  a  material  consideration  in  deter-  ^^^^* 
TTiiiiing  the  validity  of  a  prescriptive  right.     A  regular 
usage  for  twenty  years,  unexplained  or  uncontradicted 
and  involving  nothing  to  contravene  public  policy,  is 
the  foundation  of  many  public  and  private  rights  (/)• 


(^)  The  Duke  of  Somerset  t.  (£}  Vide  ante,  p.  130  et  tea. 

Fogwell,  5  B.  &  C.  875 ;  MannaU  (Q  The  King  v.  Jolliffe,  2  B.  & 

V.  Fisher,  6   C.  B.,  N.  S.  866 ;  Q,    U\    The    Free    Fishers    of 

bridges  r.  Highton,  11  L.  T.  R.,  Whitstahle  v.  Oa/nn,  13  C.  B.,  N. 

N.  8.  653;  Malcomson  v.  0*Dea,  S.  853;  Blewett  y.  Tregonningj  3 

10  H.  L.  C.  698.  Ad.  &  E.  564, 583;  11  Ir.  C.  L.  R. 

{K)  Immeg  y.  Stocher,  12  Jur.,  96;  The  Queen  v.  Stimpson,  4  B. 

N.  8.  419.  &  S.  801 ;  Rolle  y.  Whyte,  8  lb. 

(i)  Per  Bnller,  J.,  Griffith  v.  116;  Gamett  v.  JBackJiouse,  lb. 

Matthews,  5  T.  B.  296,  298.  490. 
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And  the  modem  use  of  a  prescriptiye  right  for  that 
period  at  the  least  is^  in  general^  necessary  to  raise  such 
presumption.  A  much  longer  modem  user,  however, 
may  be  essential  to  raise  the  presumption.  A  usage 
of  only  forty  years,  applied  to  establish  an  exclusive 
right  of  fishing  over  an  arm  of  the  sea,  will  not  destroy 
the  right  of  the  subject  (m);  such  prior  usage  to  the 
same  effect  may  be  presumed  if  nothing  be  shown  to  the 
contrary  (n). 

Assuming  evidence  of  reputation  to  be  applicable  to 
prescriptions,  it  is  not  to  be  admitted  until  a  foun- 
dation has  been  first  laid  by  other  evidence  of  the  right 
claimed  (o). 

The  evidence  of  the  claim  must  be  adapted  to  the 
nature  of  the  prescription.  Therefore  evidence  which 
tends,  but  is  insufficient,  to  prove  a  profit  i  prendre, 
cannot  be  used  to  support  a  claim  to  an  easement  (  p). 

The  allegation  of  a  several  fishery  in  an  action  of 
trespass  for  the  disturbance  of  the  fidiery  is  proved  by 
evidence  showing  such  a  fishery  either  as  an  incorporeal, 
and  not  a  territorial  hereditament  (q),  that  is,  a  several 
fishery  in  alieno  solo  (r  J,  or  vice  versdy  that  is,  a  several 
fishery  as  an  incident  to  the  ownership  of  the  soil  («). 

If  a  prescriptive  right  and  a  customary  one  to  the 
same  privilege  can  exist  in  respect  of  the  same  land,  each 
being  distinctly  proved  by  proper  evidence  applicable  to 
each,  the  same  evidence  cannot  be  offered  in  support  of 
both ;  for  it  would  be  inconsistent  with  common  sense 
to  say,  that  the  very  same  fitcts  could  prove  two  rights 
of  a  completely  different  nature,  and  it  would  be  neces- 


(m)  Chad  v.  nUed,  2  Brod.  & 
B.  403.  See  also  The  Queen  y. 
Stimpson,  4  B.  &  S.  801. 

(n)  Chad  V.  Tilsed,  2  Brod.  & 
B.  403. 

(<?)  See  Morewood  v.  Wood^ 
14  East,  327,  n. 

(j9)  BaHiy  y.  Appleyard,  8 
Ad.  &  £.  161. 


iq)  The  Duie  ef  Somereet  y. 
Fiawell,  5  B.  &  C.  875. 

(r)  Hojford  v.  Bailey,  8  Q.  B. 
1000;  13  lb.  426. 

(«)  Ma/rshallj.The  Ulleswater 
Steam  Nav,  Co.,  8  B.  &  S.  732. 
See  also  Maleovwm  t.  O^Dea^  10 
H.  L.  a  598. 
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eary  for  a  jury  to  elect  among  inconsistent  rights  which 
of  them  the  eyidence  should  appear  to  them  to  sup* 
port  {t). 

The  prescriptive  title  proved  must  be  as  large  as  (k),  Title  to  be 
but  may  be  larger  than,  the  title  claimed.     The  latter  JSS«tttof°^ 
case  implies  that  the  lesser  right  claimed  is  included  in  P^o'* 
the  greater  one  proved  (jr). 

An  absolute  prescription  is  not  supported  by  evidence 
of  a  qualified  or  conditional  one,  but  the  latter  may  be 
construed  as  an  entire  one,  and  then  both  parts  of  it 
ought  to  be  pleaded  (  y). 

User  since  the  time  of  legal  memory  will  not  sustain 
a  custom  shown  to  have  been  non-existing  anterior  to 
such  user,  but  is  referable  not  to  right  but  to  usurpa- 
tion (r). 

The  easement  of  stallage,  without  payment  of  any- 
thing for  the  use  of  the  soil,  cannot  be  claimed  by  the 
inhabitants  or  parishioners  of  a  place  by  grant,  for 
they  cannot,  in  general,  so  claim  in  that  character  (a); 
and  if  the  claim  be  rested  on  a  grant  from  the  owner  of 
the  market  created  within  the  time  of  legal  memory,  and 
no  evidence  of  the  market,  or  of  the  exemption,  having 
been  enjoyed  anterior  to  such  creation  be  given,  the 
claim  cannot  be  sustained  by  a  presumption  of  the  &ct 
of  user  anterior  to  the  creation  of  the  market  (b). 

A  prescriptive  right,  claimed  by  the  owners  and 
occupiers  of  a  &rm,  to  **  the  sole  and  exclusive  right 
of  pasture  and  feeding  of  sheep  and  lambs"  on  certain 
land  as  appertaining  to  the  &rm,  is  not  proved  by  evi- 

(<)  Blewett  V.  Tregonningy  8  (y)  Paddock  v.  Ibrrester,  8 

Ad.  &  £.  544.     See  also  Felkin  Man.  &  G.  903. 

T.  Merbert,  11  L.  T.  B.,  N.  S.  (2)  MarquU   cf  Anglesey  v. 

173.  Lord  Hatherton,  10  M.  &  W. 

(»)  Wright  y.  BaUra/y,  1  East,  218 ;  Duke  of  PoHland  v.  JSilh 

377;  Beadiworth  t.  Ibrkington,  12  Jur.,  N.  S.  286 ;  2  L.  R,  Eq. 

1  Q.  B.  782;  Manifold  y.  Pen-  Ca.  766,  8.  C. 

ningrtan,  4  B.  &  C.  161.  (a)  Vide  supra. 

(«)  Ibuntain  y.  Cook,  2  Sclw.  (b)  Loehmod  y.  Wood^  6  Q.  B. 

N.  P.  2nd  ed.  1268;  Bailey  y.  Ap-  67,  n. 
fleyard,  8  Ad.  &  E.  161, 167. 

L.  Q 
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dence  of  the  pasturing  and  feeding  of  the  sheep  and 
lambs  of  strangers  on  the  land  (c).  On  the  trial  Cole* 
ridge,  J.,  considered  that,  although  such  evidence  was 
admissible  as  evidence  of  the  right,  because  whether 
lawful  or  not  it  might  be  very  cedent  to  prove  the  exist- 
ence of  the  right  claimed,  yet  that  it  could  not  properly 
be  considered  as  done  in  the  exercise  of  the  right  But 
on  a  motion  for  a  new  trial  the  court  thought  this  mode 
of  characterizing  the  evidence  was  calculated  to  weaken 
its  due  effect  upon  the  jury,  if  it  were  entitled  to  be 
considered  as  a  lawful  mode  of  exercising  the  right,  but 
held  that  the  mode  was  a  usurpation  upon  the  lord's 
grant  and  unreasonable,  and  therefore  refused  the  rule. 
The  presumption  of  the  immemorial  existence  of  a 
prescriptive  right,  based  on  continued  modem  user  for  a 
certain  length  of  time,  is,  however,  a  prtBsumptio  juris 
tantum  {d\  or  one  which  may  be  rebutted ;  and  if  re- 
butted either  by  proof  of  the  actual  origin  of  the  claim 
since  the  time  of  legal  memory,  or  by  its  appearing  that 
the  claim  could  not  possibly  have  existed  at  that  date  (e), 
or  if  there  be  anything  in  the  nature  of  the  subject- 
matter,  or  in  the  other  evidence,  to  encoimter  the  infer- 
ence, or  to  suggest  the  necessity  of  other  proof  (/),  is 
inadmissible,  and  the  claim,  whatever  may  have  been  its 
duration,  has  no  binding  validity  in  law.  Furthermore 
it  is  immaterial  whether  the  impossibility  of  the  origin 
of  the  claim  having  been  beyond  the  time  of  legal 
memory  is  shown  by  extrinsic  evidence,  or  is  to  be 
gathered  from  the  nature  of  the  alleged  claim  itself; 
as  where,  in  the  case  of  an  alleged  customary  payment, 
the  amount  is  so  large  as  to  make  it  impossible  that 
such  a  payment  can  have  been  established  as  far  back  as 
the  reign  of  Richard  the  First  {g). 


(c)  Jones  T.  JRichard,  6  Ad. 
&  £.  580. 

(<2)  Best  on  Eridence. 

(tf)  Dukeof  BeavfortT.  Smithy 
4  Ex.  456;  Blewett  v.  Tregon- 
ning,  3  Ad.  &  E.  554,  583 ;  liry- 


ant  T.  Foot,  7  B.  &  8. 725. 

(/)  aXeill  r.  Allen,  9  Ir.  C. 
L.  R.  132. 

ig)  Per  Cockbnrn,  C.  J.,  Bry- 
ant T.  Ifhoty  snpra. 
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CHAPTER  V. 

THE  LOSS  OP  BIGHTS  ACQUIRED  BY  PRESCRIPTION  AT 
COMMON  LAW. 

A  TITLE  gained  by  prescription  or  by  custom  may  be  How  a  pre- 
lost  by  an  interraption  in  the  right,  as  when  the  interest  ^^  ^e^l^t  *^ 
of  the  claimant  in  the  right,  and  his  interest  in  the 
land  out  of  which  the  right  is  claimed,  are  coexten- 
sive (a);  or  by  loss  of  the  subject-matter  in  or  to  which 
the  right  is  claimed  (&);  or  by  taking  an  absolute  and 
independent  grant  of  a  similar  right  (c);  or  where  the 
interruption  is  equal  with  the  seisin,  as  enjoyment  for 
ten  years  and  disturbance  by  another  ten  years  in  aU 
ternis  vicibus  (d). 

A  prescriptive  right  founded  on  the  user  by  the  an-  Non-nscr 
cestor  or  the  predecessor  of  the  claimant  will  be  lost  by  ■^^•• 
the  mere  non-user  of  the  right  for  a  period  of  sixty 
years  (e). 

Non-user,  coupled  with  some  act  of  the  claimant  in-  Conpled  with 
dicating  his  intention  to  abandon  the  right  permanently,  J^^^^  ^ 
as  a  disclaimer  (y)  or  otherwise  (^),  or  an  acquies- 
cence by  him  in  an  obstruction  to  the  right,  or  in 
the  exercise  adversely  by  another  person  of  a  similar 
right  (A),  would  extinguish  the  right.  For  the  right  is 
acquired  by  adverse  enjoyment.  The  non-user,  there- 
fore, must  be  the  consequence  of  something  which  is 

(a)  Co.  litt  114  b.  (/)  8  BU.  241. 

{b)  4  Rep.  88 a.  {a)  See  Moore  v.  Bawson,  8  B. 

(e)  Pinch,  bk.  1,  c  8,  b.  28 ;  6  &  C.  882  ;   Liggint  t.  Ji^ge,  7 

Rep.  46;,  Com.  Dig.  Pnescription,  Binff.  698;  12  Q.  B.  519. 

O.          '  (A)  See  Sogers  t.  Brooks  and 

id)  Bro.  Stat.  lim.  42, 48.  Uw.,  1 T.  R.  481,  n. ;  1  Biog.  N.  C. 

{e)  82  Hen.  8,  c.  2,  n.  1,  6;  555;  Wardj.  Ward,  7 'Ex.  889. 
BeviVs  cau»  4  Rep.  8. 
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adverse  to  the  user(i).  Therefore  where  a  person  exer- 
cised adversely  for  thirty-six  years  a  prescriptive  right, 
a  right  to  sit  in  a  pew  in  a  churchy  }ie  was  held^  appa- 
rently by  analogy  to  the  Statute  of  Limitations,  to  have 
acquired,  against  the  person  who  claimed  the  right  be- 
fore the  commencement  of  such  adverse  exercise,  the 
right  to  sit  in  the  pew  (A).  And  as  an  express  release 
of  the  right  would  destroy  it  at  any  moment,  so  the 
cesser  of  use,  coupled  with  any  act  clearly  indicative  of 
an  intention  to  abandon  the  right,  would  have  the  same 
effect  without  any  reference  to  time.  It  is  not  so  much 
the  duration  of  the  cesser,  as  the  nature  of  the  act  done 
by  the  claimant,  or  of  the  adverse  act  acquiesced  in  by 
him,  and  the  intention  in  him  which  either  the  one  or 
the  other  indicates,  which  are  material  for  the  conside- 
ration of  a  jury  (/).  The  intention,  however,  should 
be  communicated  to(m),  and  acted  upon  (»)  by,  the  per- 
son against  whom  the  right  is  claimed. 
Besnmptioii  But  even  after  non-user  of  the  right  the  person  en- 

after  pon-naer.  tifled  to  it  may,  within  a  reasonable  time  (o)— which 
however  is  not  defined  (jo)— and,  where  he  has  had  no 
occasion  to  exercise  the  right,  even  after  a  very  long 
time(  5^),  manifest  his  intention  to  resume  the  right(r). 
IMsaser  of  Public  rights  even,  although  not  lost  by  mere  obstruc- 

im  c  ng  ta,  tion(5),  may  be  lost  by  disuser  for  a  long  period  of  time, 
and  may  be  extinguished  either  by  act  of  parliament, 
or  by  a  writ  of  ad  quod  damnum  and  an  inquisition 
thereon,  or  by  natural  causes;  and  in  favoiu*  of  long 
enjoyment,  an  extinguishment  of  such  a  right  by  one 
or  other  of  these  means  may  be  presumed  {t). 

(i)  Per  Alderaon,  B.,  Ward  ▼.  (p)  Per  Erie,  C.  J.,  Stokoe  t. 

Ward,  7  Ex.  839.  SingerSy  8  E.  &  B.  31. 

(A)  Bogers  v.  Broeks  and  Ux.,  (q)  Ward  v,  Ward,  7  Ex.  839. 

1  T.  R.  431,  n.  (r)  See  Moore  v.  Bawson;  Lig- 

(0  12  Q.  B.  619.  gins  v.  Inge;  Cook  v.  Mayor,  Ac. 

(m)  Per  Erie,  C.  J.,  Stokoe  r.  of  Bath,  L.  R.,  6  Eq.  Ca.  177. 

Singers,  8  E.  &  B.  81.  (*)  Vide  Vooght  y.  WtwM,  2  B. 

(«)  Per  Denman,  L.  C.  J.,  lb.  &  Aid.  662. 

(0)  See  Moore  t.  Sanson,  3B.  (V)  Boxy.  Montague,  4  B.  &  C. 

&  C.  882.  598. 
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The  authorities  upon  the  subject  of  abandonment  Abandonment 
haye  decided  that  a  mere  suspension  of  the  exercise  of  Sj^ntionT  ^^ 
a  right  is  nof  sufficient  to  prove  an  intention  to  abandon 
it*  But  a  long-continued  suspension  may  impose  upon 
the  person  claiming  the  right  the  necessity  to  show  that 
some  indication  was  given,  during  the  period  that  he 
ceased  to  use  the  right,  of  his  intention  to  preserve  it* 
The  question  of  abandonment  of  a  right  is  one  of  in- 
tention, to  be  decided  upon  the  fe.cts  of  each  particular 
case.  Previous  decisions  are  only  so  far  useM  as  they 
fiimish  principles  applicable  to  all  cases  of  the  kind  (u). 

A  title,  says  Lord  Coke,  being  once  gained  by  pre-  When  a  pre- 
scription or  custom,  cannot  be  lost  by  interruption  of  J^t^^^ 
the  possession  for  ten  or  twenty  years  ....  and  when 
a  prescription  or  a  custom  doth  make  a  title  of  inheri-* 
tance  it  cannot  be  waived  or  annulled  by  payment  or 
other  matter  in  pais  (x). 

A  prescriptive  title  is  not  lost  by  taking  a  grant  of 
a  similar  right  in  confirmation  of  a  former  one  of  the 
same  kind  ( y ),  or  where  the  right  extends  over  two 
descriptions  of  land,  and  the  grant  is  of  the  right  over 
only  one  of  them  (z) ;  or  by  an  alteration  in  the  mere 
quality  of  the  thing  to  which  the  right  is  annexed  (a), 
or  by  the  mere  non-user  for  sixty  years  by  the  claimant 
himself  (&).  And  when  made  in  a  que  estate  (c),  or  for 
an  easement  (<f),  or  privilege  by  way  of  discharge  («), 
or  to  enable  persons  who  cannot  prescribe,  as  a  corpo- 
ration, to  implead  and  be  impleaded,  is  not  within  the 
32  Hen.  8,  c.  2. 

(tt)  OrossUy  v.  Lightofvler,  36  (»)  Barl  Carnarvon  v.  Vtlle- 

Jj.  J.,  Ch.  584;  Cook  t.  Mayor,  boUf  snpra. 

^e.  of  Bath,  snpra.  (a)   4  Rep.   87  a ;    LwttrePs 

(«)  1  InjBt,  114  b,  852  a ;  2  lb.  case,  lb.  86;  Cowper  y.  Andrews, 

658.  Hob.  89;  Com.  Dig.  Prescription, 

(tr)  See  the  anthorities  cited,  G. 

18  M.  &  W.889,  340;  Earl  Car-  (h)  32  Hen.  8,  c.  2  ;  BeviVs 

nt^rvon  t.  VUlehoU,  lb.  313;  The  ease,  4  Rep.  8. 

Mayor,  Jj^e,  tf  Trwro  y.  Reynolds,  (e)  Bro.  Stat  Lim.  85,  40. 

8  Buig.  275.  (^  lb.  36,  42. 

(0  lb.  89,  41. 
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So  unless  the  right  and  the  title  to  the  land  in  which 
the  right  exists  be  co-extensive  (/),  or  if  the  right  be 
a  natural  one^  e.  g.  a  watercourse,  which  necessarily 
commences  neither  by  prescription,  nor  by  assent,  but 
ex  jure  natura^  and  is  neither  an  interest  in,  nor  a 
profit  out  of,  land  ( (7),  unity  of  possession  will  not  pro- 
duce an  extinguishment  of  the  right. 

Mere  non-user,  however,  although  it  will  not  in 
general  affect  a  title  gained  by  prescription  or  by  cus- 
tom, and  is  not,  per  se^  an  absolute  bar  to  the  right  (A), 
may  be  evidence,  although  evidence  only,  to  suppcnrt  a 
plea  of  a  non-existing  release  (1).  Mere  non-user  can- 
not affect  a  custom,  where  the  question,  whether  it 
should  be  put  in  force  or  not,  does  not  appear  to  have 
arisen  (A). 

From  mere  non^user,  however,  and  more  especially 
from  adverse  user,  a  conclusion  against  the  right 
arises  (/).  A  long  intermission  of  the  right  would  be 
a  strong  piece  of  evidence  against  the  continuance  of 
the  right,  but  the  effect  of  the  intermission  on  the  right 
would  be  for  a  jury  to  determine  {m). 
Period  of  non-  As  to  what  period  of  mere  non-user  is  sufficient  to 
"*'•  warrant  the  presumption  of  an  abandonment  or  an  ex- 

tinguishment of  the  right,  the  authorities  are  not  very 
precise.  A  vast  number  of  years  (n),  and  a  long  or  a 
considerable  period  of  time  (o),  have  been  mentioned. 

In  the  case  of  mere  non-user  a  distinction  as  to  the 
time  may  arise  according  to  the  nature  of  the  right ; 
as  where  it  is  a  profit  h  prendre^  or  an  easement,  which 
has  been  defined  to  be  **  a  privilege  that  one  neighbour 
hath  of  another,  by  writing  or  prescription,  without 


As  regards 

different 

rights, 


(/)  Co.Litt  114b;  9  Jur.,N. 

ig)  SkuryT.PiffffottyBBulBtt. 
889. 

(A)  Dogherty  r.  SeaOeyy  1 
Jones,  Ir.  Rep.  128. 

(i)  lb.;  8  BIL  245;  8  Q.  B.,  N. 
8.  588;  Moore  t.  Bawson,  supra. 


(&)  8caU$Y.JSey,nAd.itB. 
819. 

(0  4Q.B.828. 

(m)  dQ.B.,N.S.588. 

?}i)8Bli245. 

(o)  See  Jfoar€  y,  Hantion,  8  B. 
&  C.  882  ;  Bex  t.  Montague,  4 
lb.  598;  8Q.B.588. 
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profit,"  and,  according  to  the  examples  given,  in  the 
land  of  the  other  (jo);  or  ^^  a  right  which  one  man  has 
to  use  the  land  of  another  for  a  special  purpose"  (9);  or 
not  strictly  either  a  profit  h  prendre  or  an  easement,  as 
the  right  to  the  natural  flow  of  water,  which  is  a  right 
jure  natur(B{r\  and  neither  depending  on  prescrip- 
tion («),  nor  lost  until  an  adverse  easement  in  or  to  the 
water  has  been  acquired  {t)\  and  the  right  to  light  and 
air,  although  sometimes  designated  an  easement  (u). 
And  such  right,  not  being  to  be  used  on  the  soil  of  the 
land  of  another,  like  a  right  of  way,  or  of  common,  is 
not  the  subject  of  actual  grant,  may  be  considered  to 
arise  from  an  implied  obligation  in  &YOur  of  the  claim- 
ant to  the  light  or  the  air  not  to  interrupt  the  free  use  of 
them  (:r).  Nor  is  such  right  a  servitude,  which  is  some- 
times defined  as  a  real  right,  jus  in  re,  existing  in  the 
property  of  another  (y),  and  is  then  synonymous  with 
easement,  but  in  the  Boman  law  has  a  signification 
which  would  embrace  the  rights  just  mentioned.  This 
right  has  been  said  to  be  in  the  nature  of  a  servitude  (z), 
a  guasi  servitude. 

A  profit  a  prendre  and  an  easement  may  be  claimed  Profits  k 
either  by  prescription,  by  custom,  or  by  express  grant,  ^^^^ 
or  by  long  enjoyment  from  which  a  grant  is  presumed, 
and  cannot  be  lost  by  mere  non-user  for  less  than  twenty 
years  (a).  For  as  enjoyment  of  these  rights  for  such  a 
length  of  time  is  necessary  to  found  a  presumption  of  a 
grant,  there  must  be  a  non-user  for  a  hke  period  to 
raise  a  presumption  of  a  release  (b), 

(p)  TeriDGs  de  la  Ley,  tit.  Ease-  (u)  See  Gale  on  Easements, 

ment;  8  Rep.  46  b.  (a?)  Bee  Moore  v.  Bawson,  8  B. 

iq)  8  Kent's  Ck>m.  576, 10th  e<L  &  C.  882. 

(r)  See  8  Balstr.  839 ;  iSans  (y)  3  Kent's  Com.   676,  10th 

ttron  T.  Taylor,  11  Ex.  882;  7  E.  ed.  citing  Tonllier. 

&  B.  299;  7  H.  L.  C.  870, 879, 882;  (z)  Per  Erie,  C.  J.,  Stokoe  t. 

Stokoe  T.  ainger$,  8  E.  &  B.  81.  Singers,  8  E.  &  B.  31. 

(«)  8  BuUt.  389;  Poph.  166;  1  (a)    See    Moore   y.    Bawson, 

Wils.  174;  7  H.  L.  G.  882.  sapra ;  8  C.  B.,  K.  8. 120. 

(t)    See  Stokoe    t.    Singers,  {b)  FerlMHedAle^J.,  Mberei* 

sopra.  Hanson,  8  B.  &  C.  322. 
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CommoiL  In  cases  of  common,  the  ceasing  to  turn  on  cattle 

may  be  explained  hj  the  &ct  that  there  were  not  at  the 
time  commonable  cattle  to  turn  on.  No  necessary  in- 
ference arises  from  a  cesser  during  two,  three,  or  seven 
years  (c). 

Way.  The  non-user  of  a  way  by  the  claimant  for  thirty- 

eight  years,  by  reason  of  his  having  during  that  period 
a  shorter  and  more  convenient  one  over  land  of  his  own, 
was  held  not  to  afiect  the  right  (d).  The  only  inference 
that  could  be  reasonably  drawn  from  the  non-user  was, 
that  he  had  not  occasion  for  the  way(e). 

Light  and  air.  But  in  the  case  of  light  and  air,  which  are  acquired 
by  mere  occupancy,  the  right  continues  so  long  only  as 
the  claimant  continues,  or  shows  his  intention  to  con- 
tinue, the  enjoyment,  and  is  lost  when  discontinued  and 
no  act  is  done  to  show  an  intention  to  resume  it  within 
a  reasonable  time,  which  is  not  defined,  and  may  be 
lost  in  a  much  less  period  than  twenty  years ;  and  as 
the  right  is  acquired  by  mere  user,  it  may  be  lost  by 
mere  non-user  (/). 

As,  however,  after  the  several  periods  of  enjoyment 
prescribed  by  the  2  &  3  WiU.  4,  c.  71,  the  several 
rights  to  which  it  is  applied  are  made  absolute  and 
indefeasible,  they  cannot,  therefore,  it  would  seem,  be 
lost  or  defeated  by  a  subsequent  temporary  interruption 
of  enjoyment,  not  amounting  to  abandonment  (^),  of  less 
than  such  periods  (A),  or,  at  least,  twenty  years. 

Prescription  at  common  law,  in  relation  to  aU  rights 
of  common  or  other  profits  or  benefits  to  be  taken  and 
enjoyed  fi*om  or  upon  any  land  (except  tithes,  rent  and 
services),  and  aU  ways  or  other  easements,  all  water- 
courses, or  the  use  of  any  water,  to  be  enjoyed  or  derived 
oftnomontn,     upon,  over  or  from  any  land,  and  which  may  be  lawfully 


Since  2  &  8 
Will  4,  c  7U 


Modification 
of  this  law 
as  to, 


— profits  <t 
prendre^ 


(i))8Q.B.588. 
i,d)  Ward  v.  Ward,  7  Ex.  839. 
(0  PerPoUock,C.B.,Ib. 
(/)  See   Moore   y.   Hawson, 
supra ;  Stokoe  y.  9inffer$,  8  £.  & 


B.  81. 

(a)  See  TapUn  y.  Jones,  11 
Jur.,  N.  S.  809. 

(A;  See  Moore Y,Jlaw$o»,tapTK 


LOSS  OF  BIGHTS  ACQUIBED  BT.  233 

claimed  at  the  common  law,  hj  custom,  prescription  or 
grant,  and  also  the  access  and  use  of  light  to  and  for 
any  dwelling-house,  workshop,  or  other  building,  has 
been  modified  by  the  legislature,  as  will  be  hereafter 
shown.  As  to  all  such  matters  beyond  that  modifica- 
tion, and  also  as  to  all  other  prescriptive  rights,  pre- 
scription at  common  law  is  still  in  force. 

Prescriptions  and  claims  of  or  for  any  modus  deci'  — modoMs, 
tnandiy  or  of  or  to  any  exemption  from  or  discharge  of  —exemption 
tithes  by  composition  real  or  otherwise,  have  also  been  ^^^  tothes, 
the  subject  of  l^slation,  and  placed  on  a  different 
foundation,  as  will  be  also  hereafter  shown. 

Tithes,  as  an  inheritance,  other  than  those  belonging  —tithes,  rent, 
to  a  spiritual  or  eleemosynary  corporation  sole,  rent, 
services  for  which  a  distress  may  be  made,  and  all 
periodical  sums  of  money  payable  out  of  any  land, 
except  moduses  or  compositions  belonging  to  a  spi- 
ritual or  eleemosynary  corporation  sole,  have  been 
transferred  to  the  statute  law  of  limitation,  as  will  also 
be  hereafter  shown. 
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BOOK  IV. 
TIME  OF  LIMITATION. 


statutes  of 
Limitatioa 


Time  of  Limitation,  the  subject  of  this  Book,  as  distin* 
guished  from  prescription  at  common  law,  the  subject 
of  the  last  Book,  is  prescription  hj  legiatatire  enact- 
ment, fixing  times  certain  within  which  claims  are  to 
be  asserted  (a) ;  or,  sajs  Lord  Coke,  as  taken  in  law,  a 
certain  time  prescribed  by  statute,  within  which  the 
demandant  in  the  action  must  prove  himself,  or  some  of 
his  ancestors,  to  have  been  seised  (d). 


—affecting 
different  partB 
of  theking^ 
dom. 


CHAPTER  L 

THE  TEBRITOBIAL  OPERATION  OF  THE  LAWS  THE 
SUBJECT  OP  THIS  BOOK. 

The  specific  laws  here  to  be  considered  are  those  con- 
tained in  such  of  the  several  statutes  to  which  reference 
has  been  made  (c),  as  are  now  in  operation,  and  afiect, 
directly  or  indirectly,  real  property.  Inasmuch,  how- 
ever, as  these  laws  were  not  originally  applicable  in  the 
whole  of  the  United  Kingdom,  and  as  some  of  them  are 
even  now  in  some  parts  of  it  only,  and  even  in  those 
parts  not  everywhere  the  same,  some  notice  of  the  ter« 


ia)  Litt  8.  170)  Co.  litt.  118 
a,b,  lUb,  115  b. 

(»)  1  Rob.  Ab.  685;  Co.  Litt, 


lUb. 
(r)  Book  L  Chap.  II. 
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ritorial  operation  of  these  different  laws,  before  consi- 
dering the  laws  themselves^  will  be  appropriate* 

The  earlier  statutes  relating  to  the  possessions  of  England, 
the    Crown  {d)    were    applicable    in    England   only. 
After  the  union  of  England  and  Ireland,  a  statute  {e),  Ireland. 
containing  substantially  the  same  provisions  as  those 
in  the  later  statute  for  England,  was  made  and  intnn 
duced  into  Ireland.     These  statutes  do  not  extend  to  Not  Scotland. 
Scotland. 

The  statute  for  shortening  the  time  of  prescription  in 
certain  cases  (/),  and  the  statute  for  shortening  the 
time  required  in  claims  of  modus  decimandi,  or  exempt 
tion  from  or  discharge  of  tithes  (^),  did  not  originally 
extend  to  Ireland,  but  the  former  statute  has  been  ex- 
tended and  applied  there  from  the  1st  of  January, 
1859(A);  and  provisions  similar  to,  but  with  some  mo- 
difications of,  those  of  the  latter  statute  have  also  been 
made  for  Ireland  {i). 

The  statute  for  the  limitation  of  actions  and  suits 
relating  to  real  property,  aud  for  simplifying  the  reme- 
dies for  trying  the  rights  thereto  (A),  in  aJl  its  provi- 
sions, with  one  exception,  originally  extended  to  Ireland. 
The  exception  was,  so  &r  as  this  statute  related,  to  any 
right  to  present  to,  or  bestow  any  church,  vicarage  or 
other  ecclesiastical  benefice  in  that  part  of  the  United 
Eangdom.  In  the  year  1843  it  was  abolished,  and  the 
statute  was  extended  and  applied  to  Ireland,  as  to  the 
matters  excepted,  as  fiiUy  and  effectually  as  in  Eng- 
land (/)• 

The  dominion  of  fFale$  of  ancient  time  has  be-  Walei^ 
longed  to  the  Crown  of  England.     And  it  is  said  that 
King  Henry  the  Third  made  Edward  the  First  his 

id)  21   Jac.  1,  cc  2,  14;  9         (i)  1  &  2  Vict  c.  109,  w.  18-- 

Geo.  8,  c.  16.  28. 

ie)  48  Geo.  4,  c.  47.  (A)  8  &  4  WilL  4,  c  27. 

(/)  2&8WilL4,c.  71.  (0  6  &  7  Vict.  c.  54,  expUdned 

(j)  2  &  8  Wm.  4,  c.  100.  and  amended  b77  &  SYic^  c.27. 
(k)  21  &  22  Yict.  c.  42. 
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eldest  son,  Prince  of  Wales,  and  gave  him  the  dominion 
and  dignity  thereof;  and  the  eldest  sons  of  the  kings  of 
of  England  have  ever  since  been  Princes  of  Wales  (/). 
Some  writers  mention  a  grant  of  the  principality  to, 
but  no  creation  of  the  title  in,  him  (m).  The  son  and 
heir  apparent  of  this  Prince  was  so  styled,  and  some 
say  was  the  first  bearing  the  title  (n).  But  Selden  has 
said  that  the  first  charter  of  creation  of  the  title  he  had 
seen  was  that  of  Edward  III.  to  his  son  and  heir 
apparent  about  six  years  after  creating  him  Duke  of 
Cornwall  (o).  Thus  Wales,  which  before  was  under  the 
order  and  government  of  the  King  of  England,  became 
subject  to  the  order  and  government  of  the  prince  of 
England.  The  statute  27  Hen.  8  ordains,  that  the 
country  or  dominion  of  Wales  shall  fi^m  thenceforth 
for  ever  be  and  continue  incorporated,  united,  and  an- 
nexed to  and  with  the  realm  of  England ;  and  that  the 
people  of  Wales  shall  have,  enjoy,  and  inherit  all  and 
singular  rights,  privileges,  and  laws  within  the  realm  of 
England,  as  other  the  king's  subjects  naturally  bom 
within  the  same  have  and  inherit  (/?).  In  the  reign  of 
George  the  Second  (y)  the  legislature  declared  and  en- 
acted, that  in  all  cases  where  the  kingdom  of  England, 
or  that  part  of  Great  Britain  called  England,  has  been 
or  shall  be  mentioned  in  any  act  of  parliament,  the  same 
has  been  and  shall  firom  henceforth  be  deemed  and  taken 
to  comprehend  and  include  the  dominion  of  Wales  and 
town  of  Berwick-upon-Tweed. 
JScotland,  Scotland^  since  the  union,  although  within  the  mean- 

ing of  the  writ  ne  exeat  regnOy  the  operation  of  which 
was  not  affected  by  the  union  (r),  is  a  part  of  Eng- 

(0  Plowd.  126.  io)  3  Selden's  Works,  631, 632. 

(ff»)  Cspgraye's  Lib.  de  Illiia.  {p)  Plowd.  126. 

Hen.  90,  91;  Chronica  Johan.  de  \q)  20  Geo.  2,  c.  47,  8.  8. 

Oxenedes,  198.  (r)  Done'$  case,  l^P.  W.  262; 

(»)  1  WaLsingliam's  Hist.  An-  Bemal  t.  MivrquU  of  IMmegal^ 

g1icana,83;  Rishanger's  Chronica  11  Yes.  46. 
et  Annales,  464. 
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Iand(«)9  or^  rather^  forms  with  it  that  part  of  the 
united  kingdom  called  Great  Britain,  and  is  within 
this  realm  {t). 

After  the  union,  difficulties  arose  in  regard  to  the  —as  to  writ  . 
effect  of  writs  ne  exeat  regno ^  which,  while  restraining  ***  **^**« 
the  parties  from  going  out  of  the  realm,  permitted  them 
to  go  to  Scotland,  which  was  out  of  the  jurisdiction  of 
the  court,  and  it  was  deemed  necessary  to  alter  the  writ 
and  the  recognizance  bj  extending  the  restraint  to 
Scotland  by  name  (u), 

Scotland  is  expressly  excluded  from  the  2  &  3  Will.  Is  excluded 
4,  c.  71,  by  section  9  of  it,  and  from  the  2  &  3  Will.  4,  statutes. 
c.  100,  by  the  last  section  of  it,  and  from  the  3  &  4 
Will.  4,  c.  27,  by  section  44  of  it. 

Although,  said  Lord  Campbell,  C.  (ar),  Scotland  and  As  to  judicial 
England  are  politically  under  the  same  Crown  and  ISSnct  from* 
under  the  supreme  sway  of  one  united  legislature,  yet,  JBngU/nA, 
as  to  judicial  jurisdiction,  are  to  be  considered  as  inde- 
pendent foreign  countries,  imconnected  with  each  other. 

The  islands  of  Man^    Guernsey^  Jersey^  Alderney  The  Channel 
and  Sark  are  not  named  in  any  of  those  laws  applicable  eluded  ^m 
to  the  Crown  exclusively,  or  to  the  subject  generally,  as  ^^  ■«»«  »ct8- 
contained  in  the  2  &  3  Will.  4,  c.  7 1  and  c.  1 00,  and  there- 
fore are  not  affected  by  them  (y);  and  although  named 
in  the  3  &  4  Will.  4,  c.  27,  yet  only  for  a  purpose  colla- 
teral to  the  main  object  of  that  statute,  and  in  such  a 
mode  as  not  to  be   affected  by  it.     In  Christian  v. 
Goldie{z)    it   was    said,   arguendo^   by  the    eminent 
counsel  for  the  appellant,  that  the  Isle  of  Man  was 
within  its  provisions.     These  islands  are  only  declared 
not  to  be  beyond  the  seas  within  the  meaning  of  the 
act  (a),  that  is,  that  an  absence  in  any  of  these  islands 

(#)  Per  Dennison,  J.,  1 W.  Bl.  (a?)  8tv4irt  ▼.  Ma/rquU  of  JBute, 

287.  9  H.  of  L.  Cas.  454. 

(t)  Per  Wilmot,  J.,  lb.  287.  (y)  1  Com.  106  et  $eq. 

See  fnllv  on  these  cases,  8  Moore,  (z)  2  Moore,  P.  C.  C.  226. 

P.  C.  C."  25,  26,  27.  (a)  Sect.  19. 
(«)  8  Moore,  P.  C.  C.  27. 
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shall  not  create  or  amount  to  absence  beyond  seas  within 
the  meaning  of  section  16.  This  appears  to  be  the 
only  effect  of  section  19. 

Besnlt  The  result  is  that  England  only^  including  Waleg 

and  Berwick-upon-Tweed,  is  embraced  by  the  9  Geo. 
3^  c.  16;  and  the  earlier  statutes  relating  to  the  pos- 
sessions of  the  Crown,  by  the  2  &  3  Will.  4,  cc.  71, 
100,  and  by  the  3  &  4  Will.  4,  c.  27.  Ireland  only  is 
embraced  by  the  48  Geo.  3,  c.  47,  relating  to  the  pos- 
sessions of  the  Crown  there,  by  the  2  &  3  WilL  4,  c  71, 
from  the  year  1858  only,  by  the  3  &  4  Will.  4,  c.  27,  as 
respects  all  matters  to  which  it  extends,  except  advow- 
Bons,  and  as  respects  the  excepted  matters  from  the 
year  1843  only,  but  is  not  embraced  by  the  2  &  3 
Will.  4,  c.  100 ;  but  neither  Scotland  nor  any  of  the 
Channel  Islands  of  Man,  Guernsey,  Jersey,  Alderney, 
and  Sark  is  embraced  by  any  of  these  statutes. 

8  &  4  WiXL  4,        '^^  statute  containing  one  branch  of  these  laws  (6) 

c.  27,  adopted    Ji^g  fceen  adopted  by  the  colonial  legislatiu*  of  New 

Wftl«s.  South  Wales  (c). 

(J)  8  &  4  WilL  4,  c.  27.  Moore,  P.  C.  C.  290;   Hogan  ▼. 

(<?)   Devine   y.   ffollortaff,  14      Stud,  lb.  810. 
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CHAPTER  IL 

THB  PER80XS  AFFECTED. 


Section  I. 
The  Crovm  and  the  Duke  of  Cornwall, 

The   CrowH,  as  affected  by  these  laws,  may  be  con-  The  Crown  as 
radered  in  relation  to  those  possessions  held^ur^  coronce,  cUuaes  of  po»- 
those  held  in  right  of  the  duchy  of  Lancaster,  and  those  ■c*^""^ 
held  in  right  of  the  duchy  of  Cornwall,  when,  on  there 
being  no  Duke  of  Cornwall,  they  are  vested  in  the 
Crown. 

The  nature  of  the  royal  person,  considered  in  his  or  Nature  of  the 
her  public  capacity  and  in  his  or  her  private  capacity,  Jdl  puSSj  and 
and  the  effect  of  the  union  of  those  capacities,  are  pecu-  pp^at©  <«P»- 

T  rm       1  '  •  .  1  -111     -IT      <^*y>  8ep»™tO 

liar.  Ihe  king  is  persona  mixta,  because  he  hath  both  and  combined^ 
ecclesiastical  and  temporal  jurisdiction  (a).  The  body 
politic  of  the  king  is  a  body  politic  by  the  common  law, 
which  may  take  in  the  politic  capacity,  by  the  name  of 
king,  to  him  and  his  heirs,  or  by  the  name  of  king,  to 
him  and  to  his  successors.  But  the  body  natural  and 
the  body  politic  of  the  king  are  not  distinct,  but 
united,  and  as  one  body  (A);  the  latter  body  absorbs  the 
former  (c),  and  the  land  which  he  takes  in  the  capacity 
of  his  body  natural  he  has  not  merely  as  a  common  per- 
son, but  as  a  natural  man  and  as  a  king  also ;  and  as  to 
such  land  he  has  the  prerogatives  of  king,  because  the 
royal  estate  is  conjoined  to  the  person  who  holds  the 

(a)    Caudrey'9  ease,   6    Rep.  (J)  Plowd.  242. 

xxTiii  {0)  4  CI.  &  F.  649. 
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same  (c)^  and  when  the  majesty  and  name  of  the  king 
are  conjoined  with  the  natural  person,  they  alter,  in  the 
eye  of  the  law,  the  qualiiy  and  degree  of  the  natural 
HowlflndB        person.     So  that  in  general  all  lands  and  tenements 
*  which  the  king  has,  and  whether  acquired  by  purchase, 

or  by  descent,  as  the  duchy  of  Lancaster  (d),  or  given 
to  or  vested  in  him  and  his  heifs(tf),  or,  it  fortiori,  to  or 
in  him,  his  heirs  and  successors,  and  without  saying  as 
parcel  of  his  Crown  or  to  such  effect,  vest  in  him  in 
jure  corontBy  and  go  in  succession  as  the  Crown  goes  {/) ; 
for  the  word  heirs  implies  both  heirs  and  successors  (y), 
and  the  word  successors  declares  that  the  lands  are  an- 
nexed to  the  Crown  and  shall  go  in  succession,  and  that 
he  shall  have  them  as  king.  These  possessions  are 
called  sacra  patrimonial  or  dominica  coroncB  regis  (A), 
—and  are  held  It  is  only  within  the  last  half-century  that  any  private 
mgn.  "^^^  property  has  been  acknowledged  to  exist  in  the  Crown 
at  all:  prior  to  that,  all  lands  descending  on  the  Crown, 
even  from  ancestors  or  collateral  relatives,  were  held 
jure  corontB.  All  the  property  of  the  Crown  is  held  for 
public  purposes,  and  is  Crown  property,  except  that 
which  the  individual  sovereign  has  retained  a  right  to 
deal  with  in  his  private  and  personal  capacity;  it  is 
public  property  which  the  Crown  administers  for  the 
maintenance  of  the  state.  With  respect  to  the  Crown 
lands,  they  are  as  much  public  property  as  any  other 
property  connected  with  the  consolidated  fimd,  or  con- 
nected with  any  other  branch  of  the  revenue;  those 
lands  are  vested  in  the  Crown  for  public  purposes  to 
maintain  the  dignity  of  the  Crown ;  and  the  preroga- 
tive applies  as  much  to  them  as  it  does  to  any  other 
branch  of  the  revenue  appropriated  to  other  ser- 
vices. Whether  the  particular  property  is  imder  the 
management  of  the  Lords  of  the  Treasury,  or  under 

{o)  Plowd.  242.  (/)  Plowd.  105,  2i4;  Co.  litt. 

(<i)  Plowd.  214.  16  a, 

(e)  7  Mod.  78;  Cro.  Jac  248;  (  j)  Plowd.  242,  260. 

8km.  608;  4  CI.  &  F.  548;  9  lb.  (k)  Co.  Litt  1  b. 
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the  management  of  the  Commissioners  of  Woods  and 
Forests,  is  quite  immaterial  ....  and  whether  the 
public  revenue  is  subject  to  an  arrangement  which 
leaves  it  in  particular  oflScers,  or  in  the  hands  of  the 
Crown,  the  prerogative  of  the  Crown  is  not  altered  by 
that  arrangement  ( I ). 

The  legislature,  indeed,  in  the  reign  of  George  the  Power  of  dis- 
Third  (k),  empowered  the  sovereign  to  dispose  of,  by  fands^ur- 
any  instrument  under  the  royal  sign  manual,  or  by  will,  chased  from 
any  manors,  &c.  purchased  with  monies  from  the  privy  pi^"^^ 
purse,  or  with  any  monies  not  appropriated  to  any 
public  service,  or  to  any  manors,  &c.  of  whatsoever 
tenure,  which  have  come  or  shall  come  to  him  by  the 
gift  or  devise  of,  or  by  descent  or  otherwise  from  any  of 
his,  her  or  their  ancestors,  or  any  other  person  or  per- 
sons, not  being  kings  or  queens  of  this  realm.     But 
such  manors,  &c.,  if  not  so  disposed  of,  become  part  of 
the  possessions  of  the  Crown,  and  are  held  jure  co- 
roncB  (/).     And  as  to  the  lands  so  purchased,  inasmuch 
as  the  royal  estate  is  conjoined  to  the  person  who  holds 
them,  the  royal  prerogatives  will  attach  thereto  {rn). 

The  Crown,  however,  is  not  affected  by  the  Statutes  Not  affected 
of  Limitation  applicable  to  it  where  the  property  is,  or  J^^attached 
can  be  considered  or  presumed  to  have  been,  acquired  to  an  office  de- 
by  the  person  claiming  it,  when  claimed  by  virtue  or  crown. 
through  an  oflSce  which  must  be  presumed  to  have  been 
derived  from  the  Crown.      Thus,  the  corporation  of 
Jx>ndon  claimed  by  prescription  the  freehold  and  bed  of 
the  shores  of  the  river  Thames,  and  also  that  from  time 
immemorial  they  had  held  the  ofSce  of  bailiff  or  con- 
servator of  the .  river,  and  claimed  the  benefit  of  the 
9  Geo.  3,  c.  16,  and  the  2  &  3  Will.  4,  c.  71.      The 
M.  R.,  Lord  Langdale,  said  the  right  to  the  bed  and 
soil  of  the  river  belonged  to  the  Crown  by  the  common 

(i)  9  01.  &  F.  211, 212.  Plowd.  246,  247. 

(A)  89  &  40  Geo.  3.  c.  88.  (m)  Plowd.  242. 

{t)  Sect   5;   Co.  Litt.   16  b; 
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law,  unless  excluded  by  a  stronger  title  in  some  other ; 
that  the  office  (claimed  contemporaneously  by  the  de- 
fendants) implied  an  authority  or  delegation  conferred 
by  some  other,  and  could  scarcely,  if  at  all,  be  made 
consistent  with  the  claim  of  ownership,  which  to  a  large 
extent,  at  least,  would  exclude  the  notion  of  any  such 
delegation  or  authority  from  another;  that  he  was  bound 
to  presume  that  the  office  must  have  been,  and  must  be 
held  to  have  been,  derived  from  the  Crown,  and  held 
under  the  Crown  by  its  own  grant  or  commission,  or  by 
act  of  parliament  necessarily  made  with  the  concurrence 
of  the  Crown ;  and  that  the  power,  estate  or  authority,  by 
or  out  of  which  the  office  was  granted  or  derived,  must 
be  presumed  to  have  reserved  or  kept  to  itself  all  that 
was  not  granted  with  the  office.  His  lordship  also  said 
he  thought  that  the  office,  being  derived  from  the  Crown, 
must  be  held  to  be  of  a  fiduciary  nature,  and  that  the 
corporation  must  be  held  to  have  had  imposed  upon  it, 
not  only  the  duty  of  fiiithftilly  executing  the  office,  but 
of  so  exercising  it  as  to  protect  and  not  encroach  upon 
the  right  of  the  Crown  (n). 
And  in  other  The  Crown  is  also,  in  several  matters,  unaffected  by 
any  Statute  of  Limitation,  and  may  still  avail  itself  of 
the  prerogative  rule  or  maxim,  nullum  tempus  occurrit 
regi. 

Thus,  in  those  matters  not  embraced  by  those  sta- 
tutes relating  to  claims  by  the  Crown  exclusively,  or  by 
those  statutes  relating  to  claims  by  it,  and  by  its  sub- 
jects, but  embraced  by  the  other  Statutes  of  Limita- 
tion (o),  the  Crown  is  unaffected  by  these  other  statutes, 
for  in  neither  of  them  is  the  Crown  specially  named  (/?). 
And  although  the  last  cited  statute  is  for  the  better  ad- 

(»)  Att.'Gen,  v.  The  Corpora-  4,  c.  42. 

turn  of  Londan,  12  Beay.  8.    See  {p)    Wightw.    148 ;    Rex    v. 

also  the  remarks  of  Lord  Gotten-  Morrall,  6  Fri.  24;  Lambert  r. 

ham,  C,  on  appeal,  2  Mac.  &  G.  Taylor,  4  B.  &  C.  153;  1  Dni.  & 

269,  264,  268.  W.  222. 

(o)  2lJac.l,c.l6;3&4Win. 
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vancement  of  justice  generally,  and  therefore  so  fitr  may 
be  binding  on  the  Crown,  without  being  specially 
named  (^),  yet  so  far  as  it  is  a  Statute  of  Limitation, 
the  Crown  is  unaffected  by  it.  The  Crown,  however, 
although  unaffected  by  these  statutes,  may  have  the  ad- 
vantage of  them  (r ). 

So  where  in  only  some  parts  of  a  statute,  as  to  some 
only  of  the  subjects  to  which  it  is  applied,  the  Crown 
is  named,  and  in  other  parts  of  the  same  statute,  as  to 
other  subjects  to  which  it  is  applied,  is  not  named,  and 
the  statute  is  one  within  the  general  rule  as  not  binding 
the  Crown,  the  Crown  is  not,  in  the  latter  case,  affected 
by  such  other  parts.  For  as  one  chapter  of  an  act  of 
parliament  may  be  both  general  and  particular,  because 
one  chapter  may  contain  diverse  acts  and  laws,  which 
may  be  as  several  in  their  natures  as  if  they  were  in 
several  chapters  (*);  so,  by  parity  of  reason,  where 
there  are  different  provisions  for  different  purposes,  and 
penned  in  different  words  in  the  same  chapter,  they 
ought  to  be  so  construed,  to  avoid  inconsistency,  as  if 
they  had  been  in  different  chapters  (^);  and  expressio 
unius  exclusio  alterius.  Thus  in  the  2  &  3  Will.  4,  c.  7 1 , 
the  Crown  is  named  in  the  sections  one  and  two,  but  is 
not  named  in  the  section  three,  which  is  applied  to  a 
different  subject  to  those  of  the  two  former  sections,  and 
the  statute  being  a  Statute  of  Limitations,  or  of  that 
nature,  and  not  binding  on  the  Crown  unless  named,  the 
Crown  is  therefore  not  affected  by  the  latter  section  (u). 
In  aU  cases,  therefore,  not  within  the  Statutes  of  Limi- 
tation relating  to  the  possessions  of  the  Crown,  the  ex- 
tent to  which  the  ancient  maxim  or  prerogative,  nullum 
iempus  occurrit  regiy  is  still  in  force,  may  be  stiU  a 

{q)  6  Co.  14  b;  7  lb.  32;  11  («)  Hobart,  226. 

lb.  m-,  Plowd.  236,  237;  Rex  v.  {t)  Parker's  Rep.  13. 

f^fVA^.l  Ad.&E.484;  lOExch.  (i*)  See  Doe  d.  The  Queen  v. 

94.  The  ArchbUhop  of  York,  14  Q.  B. 

(r)   11  Co.  68  b;   Leon,  158;  81. 
Plowd.  243. 
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question.  "  It  is  difficult,"  said  Eyre,  B.  (x),  *^  to  settle  the 
bounds  of  this  maxim.  It  is  clear  that  the  Crown  shall 
in  no  case  be  bound  by  such  imputed  laches  as  would 
bar  private  persons,  that  the  Statutes  of  Limitation 
shall  not  extend  to  it.  Whether  the  maxim  should 
go  fiirther  I  much  doubt.  With  respect  to  presump- 
tion arising  from  the  acts  of  other  persons,  I  think  it 
ought  to  have  the  same  force  against  the  Crown  as 
against  private  person^.  In  the  case  of  Alderman 
Chitty's  wiQ  (y),  it  was  presumed  that  the  first  sheet  of 
the  wiQ  was  in  the  room  at  the  time  of  the  execution  of 
the  second  sheet,  which  was  attested  by  the  witnesses. 
Suppose  the  Crown  had  been  interested  to  contest  that 
will.  I  think  the  same  presumption  ought  to  have  pre- 
vailed against  the  Crown  as  did  prevail  against  the  heir 
at  law.  In  old  recoveries,  a  good  tenant  to  the  praecipe 
is  presumed.  If  the  Crown  is  a  party,  there  ought  to 
be  the  same  presumption  against  the  Crown  as  against 
the  heir." 
When  not  When  the  Crown  derives  a  right  from  or  through  a 

il^deri^dfrom  ^^J^^y  ^^^  ^^  law  of  limitation  affecting  the  subject 
a  subject.  does  not  extend  to  the  Crown,  and  the  period  of  limita- 

tion within  which  the  right  is  to  be  asserted  has  com- 
menced but  has  not  expired  when  the  right  vests  in  the 
Crown,  the  ancient  prerogative  rule  or  maxim  is  avail- 
able for  the  Crown,  and,  as  against  the  Crown,  that 
period,  from  the  time  of  the  vesting  of  the  right  in  the 
Crown,  ceases  to  run  (z). 
When  affected  Although,  however,  in  general,  the  Crown  is  not 
where  the  right  bound  by,  because  not  expressly  named  in,  the  ordinary 
Statutes  of  Limitation,  yet  in  cases  of  rights  derived  by 
the  Crown  from  or  through  a  subject  against  whom  a 
plea  of  those  statutes  would  avail,  the  Crown  may  be 
affected  by  those  statutes,  for  the  Crown  is  only  entitled 

(«)  8  Gwill.  1176;  2  E.  &  Y.  (x)  Lamber*.  r.  TayUfr,  4  B.  & 

342.  S.  a   _— ^  C.  138. 

(y)  3  Bnrr.  1773. 
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to  the  rights  of  the  subject,  and  cannot  create  or  revive 
a  right  if  none  existed,  or  it  has  become  barred,  and  as 
the  subject  could  not  recover  if  the  statute  had  been 
pleaded,  so  neither  could  the  Crown  standing  in  the 
same  situation  as  the  subject  (a). 

The  Duchy  of  Lancaster  is  vested  in  the  Crown  by  Duchy  of  Lan- 
a  title  distinct  and  separate  from  the  title  to  the  posses-  ^^^^  created, 
sions  held  jure  corona;.  The  title  of  the  Crown  to  this 
duchy  is  founded  upon  a  grant  made  in  the  year  1377 
by  Edward  the  Third  to  John  of  Gaunt,  Duke  of  Lan- 
caster, by  which  the  county  of  Lancaster  was  created 
a  county  palatine,  with  various  liberties  and  franchises  to 
the  duke  for  his  life.  By  subsequent  charters  and  acts  of 
parliament,  the  duchy,  with  such  rights  as  were  originally 
granted  with  it,  is  now  vested  in  her  Majesty  (&). 

The  possessions  of  the  Duchy  of  Lancaster  are  vested  —and  with  its 
in  the  king  or  queen  in  the  regal  capacity,  and  not  as  y^Si^^^o 

duke  or  duchess ;  for  the  latter  titie,  being:  of  an  inferior  ^oyereign,  but 

,  separate  from 

order  to  the  former,  is,  by  the  accession  of  the  estate  the  Crown  po»- 

royal^  drowned  (c),  and,  by  the  common  law,  the  name  of 
the  duchy  and  all  the  franchises,  liberties  and  jurisdic- 
tion thereof,  whilst  in  the  hands  of  the  king  or  queen 
having  the  Crown  and  jurisdiction  royal,  were  extin- 
guished. But  the  common  law  was  altered,  and  the 
duchy  became  a  duchy  with  the  like  franchises  and 
liberties  as  formerly,  but  disjoined  and  separate  from 
the  Crown,  and  from  the  ministers  and  officers  of  the 
Crown,  from  the  receipt  of  the  revenues  of  the  Crown, 
and  from  such  order  of  conveyance  as  the  law  required 
in  passing  the  possessions  of  the  Crown.  Notwith- 
standing such  separation,  however,  the  king  or  queen 
who  has  the  duchy  is  not  in  any  other  estate  or  degree 
than  before,  and  for  things  which  concern  his  or  her 

(a)  Bex  T.  Morrall,  6  Pri.  2i.  (c)  Plowd.  214;  2  H.  of  L.  Cas. 

(J)   The  ease  of  the  Duchy ^  910;  Alcock  v.  Cooke,  6  Bing. 

Plowd.  212;  6  Moore,  P.  C.  C.  340. 
487. 
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person^  is  in  the  same  estate  as  before,  although  having 
the  possessions  of  the  duchy  in  another  degree,  and  yet 
not  Duke  or  Duchess  of  Lancaster.     In  short  the  pos- 
sessions of  the   duchy  are  merely  severed  from  the 
possessions  of  the  Crown  in  survey,  order,  government, 
and  process,  but  not  in  person,  so  long  as  the  Crown  and 
the  duchy  are  united  in  the  same  person  (rf). 
Restontion  of       In  the  reign  of  Philip  and  Mary  (e),  such  possessions 
m^^wverS'  of  the  duchy  as  were  formerly  severed  from  it,  but  had 
from  it.  then  reverted  to  the  Crown,  and  as  well  those  within  as 

those  without  the  county  palatiue  of  Lancaster,  were 
again  annexed  to  the  duchy,  as  the  other  ancient  pos- 
sessions of  it,  and  the  Crown  was  empowered  to  annex 
to  it  any  other  honours,  &c.,  within  the  realm  of  Eng- 
land, not  being  parcel  of  the  ancient  inheritance  of  the 
Crown,  or  of  the  principality  of  Wales,  or  of  the  duchy 
of  Cornwall,  or  of  the  earldom  of  Chester,  or  being 
within  the  counties  of  Chester  and  Flint,  or  either  of 
them,  and  not  exceeding  in  the  whole  the  yearly  value 
of  2,000/.,  for  the  fiirther  augmentation,  honour  and 
estate  of  the  said  duchy.  And  all  such  honours,  &c., 
within  the  said  county  palatine  so  annexed,  and  also  all 
those  out  of  the  same  county  so  annexed,  were  sub- 
jected to  the  rule,  governance  and  jurisdiction  of  the 
said  duchy  as  the  other  possessions  thereof  within  and 
without,  respectively,  the  same  county.  In  the  present 
reign  (/),  the  legislature  authorized  the  sale  of  any  land 
held  in  right  of  the  duchy  and  not  convenient  to  be  held 
with  the  other  possessions  thereof,  and  to  invest  the 
monies  produced  by  such  sale  in  the  purchase  of  other 
land  convenient  to  be  so  held,  to  be  conveyed  to  the 
Crown  and  to  be  vested  in  it  in  right  of  the  said  duchy, 
and  be  held  with  the  like  incidents  as  other  land  belong- 
ing to  it. 

Right  to  goods      The  right  to  the  goods  of  persons  d^anir  within  the 

of  intestates.  ^  "^     ° 

(d  )  Plowd.  214  rt  $eq,  (/)  18  &  ID  Vict.  c.  56, 

(<?)  2  &  3  Ph.  &  M.  c.  20. 
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county  palatine  of  Lancaster  intestate,  without  leaving 
husband  or  widow,  and  without  kindred,  was  vested  in 
King  Edward  the  Third,  in  right  of  his  Crown,  at  the 
date  of  the  charter  granting  the  duchy  to  John  of 
Gaunt,  and  this  right,  within  the  county  palatine, 
passed  with  other  ^^jura  regalicC  to  the  Duke  of  Lan- 
caster, and  is  now  vested  in  her  Majesty  in  right  of  her 
duchy  {g). 

The  Crown,   in  relation  to  the  possessions  of  the  Prerogatirea 
duchy  of  Lancaster,  has  the  same  prerogatives  as  it  *^PP"<»bletoit. 
has  in  relation  to  the  possessions  Jwr^  cototkk  (A).     And 
the  prerogative  of  the  Crown  is  precisely  the  same  as 
regards  what  is  called  the  property  of  the  sovereign, 
and  the  property  of  the  public  (/ ). 

In  the  reign  of  Queen  Anne  (A),  and  again  in  the  Crown  re- 
reign  of  George  the  Third  (/),  the  Crown  was  restrained  ^^^hi^to 
from  alienating  the  possessions  belonging  to  it,  whether  poeseaaionfl. 
in  right  of  the  Crown  of  England,  or  as  part  of  the 
principality  of  Wales,  or  of  the  duchy  or  county  pala- 
tine of  Lancaster  (m). 

From  these  restraints,  however,  the  legislature  in  the  But  em- 
present  reign,  by  "The  Crown  Private  Estates  Act,  ^^S^itoprfl 
1862"  (n),  have  exempted  the   private  estates  of  the  ▼ateeatates. 
Crown,  and  at  the  same  time  enabled  the  Crown  to 
dispose  of  such  estates,  except  those  in  Scotland,  as 
provided  by  a  former  statute  (o),  and,  subject  to  any 
such  disposition  imder  either  the  latter  act  or  the  act 
of  1862,  such  estates  are  to  descend  or  go  as  prescribed 
by,  and,  according  to  the  nature  thereof,  to  be  subject 
to,  the  provisions  of  such  former  statute.     The  act  of 

(^)  IhiJte  V.  Walfiyfd,  6  Moore,  {})  1  Geo.  8,  c.  1 ;  84  Geo.  8,  c. 

P.  C.  C.  434.  76. 

(A)  Jkeg.y,  Archbishop  of  York  Qm)  See  Doe  d.  The  Queen  v, 

et   al,  Cro.  EL  240.    See   also  The  Archbishop  of  York,  li(i.B. 

Aleock  V.  Cooke,  6  Bing.  840;  Doe  81. 

d.  The  Qu€en  t.  Th^  ArcKbUhop  (n)  26  &  26  Vict  c.  37,  88.  2, 

of  York,  14  Q.  B.  81.  5,  7. 

(i)  Per  Lord  Brongham,  9  a.  {o)  89  &  40  Geo.  8,  c.  88,  s.  4. 

&  F.  211.  Vide  supra,  p.  241. 

(*)  1  Anne,  stat.  1,  c.  7. 
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land  similar  to 
2  &  8  Will.  4, 
C.  100. 


Whether 
affected  by 
8  &  4  WUL  4, 
C.27. 


General  prin- 
ciple. 


1862  also  enables  the  Crown  to  dispose  of  such  private 
estates  as  are  situate  in  Scotland  (p)  without  regard  to 
the  forms  of  the  law  there. 

The  present  Prince  of  Wales,  said  Lord  Currie- 
hin  (q\  I  suppose  is  infeft  as  heir  to  his  father  in  an 
estate  in  Aberdeenshire  ;  but  although  he  succeeded  to 
the  Crown,  that  property  would  not  belong  to  the 
Crown.  It  would  belong  to  the  sovereign  as  his  pri- 
vate property,  and  he  might  dispose  of  it  as  he  thought 
proper,  but  it  would  not  belong  to  the  Crown,  and  were 
he  to  die  without  his  successors  being  infeft  as  heirs  to 
him,  the  character  of  the  right  would  not  be  changed. 

The  Crown  also,  in  cases  of  prescriptive  rights 
claimed  against  it  in  or  upon  the  possessions  of  the 
duchy  of  Lancaster,  of  the  nature  of  those  provided 
for  by  the  statutes  passed  in  the  reign  of  William  the 
Fourth  (r),  is,  in  relation  to  those  possessions,  expressly 
embraced  by  those  statutes. 

.  The  Crown  is  not  within  those  provisions  of  the  sta- 
tute abolishing  compositions  for  tithes  in  Ireland  and 
substituting  rent-charges  in  lieu  thereof  («),  similar  to 
but  with  some  modifications  (hereafter  noticed)  of  the 
provisions  of  the  2  &  3  Will.  4,  c.  100.  In  relation  to 
those  compositions,  however,  the  Crown  is  expressly 
named  (t). 

The  Nullum  Tempus  Act  (u)  has  been  said  to  refer  to 
the  individual  and  to  the  personal  and  beneficial  interest 
of  the  Crown  (u).  Prima  facie  the  Crown  may  seem 
to  be  affected  by  the  3  &  4  Will.  4,  c.  27.  If  so,  the 
rights  of  the  Crown,  as  affected  by  the  former  statute, 
have  been  considerably  abridged  by  the  latter  one. 

Generally  speaking,  in  the  construction  of  acts  of 
parliament,  the  Crown  is  not  included  unless  there  be 


ip)  Sect.  6. 

(^)  3  Conrt  Sess.  Cas.,  8rd  Se- 
ries, 448. 

(r)  2&8Will.  4,cc.  71,  100. 
(«)  1  &  2  Vict.  c.  109,  8S.  18— 


23. 


(0  Sects.  49,  50. 
00  9  Geo.  3.  c.  16. 
{v)  18  Beav.  241. 
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words  to  tliat  effect ;  for  it  is  inferred,  prima  facie,  that 
the  law  made  by  the  Crown,  with  the  assent  of  Lords 
and  Commons,  is  made  for  subjects  and  not  for  the 
Crown  (z),  and  particularly  in  those  statutes  which 
would  deprive  the  Crown  of  any  prerogative,  estate, 
right,  title  or  interest  (y).  In  Att-Gen.  v.  Radloff{z\ 
Pollock,  C.  B.,  said,  arguendo,  that  the  Crown  is  not 
bound  with  reference  to  matters  affecting  its  person  or 
property. 

The  court,  in  RexY.  The  Archbishop  of  Armagh  (a), 
admitted  that  the  prerogatives  of  the  Crown  cannot  be 
divested  by  the  general  words  of  a  statute,  but  said  that 
all  his  other  rights  are  no  more  favoured  in  law  than 
the  rights  of  his  subjects.  A  modem  writer,  appa- 
rently adopting  this  dictum,  has  said  that  the  Crown 
cannot,  by  the  general  words  of  a  statute,  be  stripped 
of  any  part  of  the  ancient  prerogative,  nor  of  those 
rights  which  are  incommunicable  and  are  appropriated 
to  him  as  essential  to  his  regal  capacity,  but  may  be 
precluded  of  such  inferior  claims  as  might  belong  indif- 
ferently to  the  Crown  or  to  a  subject,  as  the  title  to  an 
advowson  or  a  landed  estate  (&).  This,  says  a  recent 
writer (c),  is  "the  sensible  conclusion,"  and  is  also  said 
by  another  recent  writer  (rf)  to  be  "  the  modem  doc- 
trine." It  is,  however,  submitted,  with  much  respect 
for  both  these  writers,  that  the  law  on  this  subject  at 
the  present  day  is  as  stated  by  Sir  Edward  Coke  (^), 
and  in  the  last  paragraph. 

(«)   11  Co.  68;  Plowd.   244;  ^r/ft»^  y.  TTi^ZwM,  1  Excb.,  N.  S. 

Att.'Oen.  V.  Allgood,  Parker,  1 ;  %b\  Re  Cuckfield  Burial  Board, 

Kemp  and  another  y.LasJtey  and  17  Bear.  153 ;  Mayor  and  Alder- 

others,    lb.    92;    Att.-Oen,    v.  men  of  Weymouth  y,  Nugent,  V^ 

Bnekleif,  lb.  264;  AU.-Gen.  v.  W.  R.  338. 
Donaldson,  7  Mee.   &  W.  422;  (2)  10  Exch.  94. 

Att.'Gen,  y.  Donaldson,  10  lb.  (a)  8  Mod.  8;  Star.  516. 

117;  Jleg,  y.  Bayly,  1   Dra.  &  (J)  1  Woodd.  31. 

War.  213.  (0)  Dwarr.  on  Stat.  624. 

(y)   11   Co.  74;  Movntjoy  y.  {d)  Broom,  Leg.  Max.  76. 

Wood,  1  Excb.,  N.  S.  68;  ToHn  {e)  Mag,  Coll.  Ca.,  11  Co.  74. 

y.  The  ^ueen,  14  C.  B.,  N.  S.  605 ; 
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Groundafor  The   grounds  for    contending    that  the  Crown  is 

its  being,  affected  by  the  3  &  4  WiU.  4,  c.  27,  might  be  that 

although  the  Crown  is  not  specially  mentioned  in  any 
of  the  principal  enactments,  yet  as  the  statute  in  ex- 
press terms  affects  '^  person  or  persons,  bodies  politic, 
corporate  and  collegiate,"  under  the  word  "person," 
unless  the  nature  of  the  provision  or  the  context  of  the 
statute  exclude  such  meaning  of  the  word,  the  Crown 
is  withiu  those  words,  for  the  sovereign  is  a  person,  rex 
est  persona  mixta  (/),  and  also  a  body  politic  (^),  and 
has  been  said  to  be  the  corporation  of  corporations,  and 
the  chief  of  corporations,  and  who  makes  all  corpora- 
tions (A) ;  that  the  Crown  can  be  exempted  from  the 
statute,  if  at  all,  by  construction  of  law  only ;  and  that 
the  statute  is  for  the  advancement  of  justice,  and  the 
Crown  therefore  cannot  be  so  exempted  from  the  sta- 
tute {{)  any  more  than  it  can  be  affected  by  a  like  con- 
— and  not  struction  (A).  On  the  other  hand,  the  grounds  for 
bj^tstotute.  contending  that  the  Crown  is  not  affected  by  the  sta- 
tute might  be  that,  although  the  statute  extends  to  all 
bodies  politic,  corporate  or  coUegiate,  yet  these  being 
mere  general  words  do  not,  under  the  general  rule 
that  the  Crown  is  not  within  the  general  words  of  a 
statute,  extend  to  the  Crown  (/) ;  that  the  remedies  by 
entry,  action  and  suit  are  not  applicable  to,  although 
some  of  them  may  be  resorted  to  by  (wi),  the  Crown, 
and  do  not  include  the  ordinary  remedies  of  the 
Crown  (n) ;  and  that  although  as  to  advowsons  the  re- 
medy for  the  Crown  is  the  same  as  for  the  subject,  yet 
that  the  auxiliary  provisions  in  relation  to  the  primary 

(/)  2  Co.  44;  6  lb.  xxviii.;  13  (I)  See  Doe  d.  The  Queen  r. 

lb.  17.  The  ArchHthoD  of  York,  14  Q.  B. 

(a)  Plowd. 213, 234;  11  Co. 70.  81. 

(A)  2  Leon.  206.  (m)    Chitty's   Prerog.   of   the 

(t)   Mag.  Coll.  Co.,  11  Co.  66;  Crown,  246. 

Baron  de  Bode  v.  The  Qu^en,  13  (;i)  Att.-Oen.  t.  Allgoodympn.% 

Q.  B.  364.  Att.'Gen,  y.  Bonaldton,  7  Mee. 

(A)    Att-Oen,     r.     All  goody  &  W.  422. 
Parker,  1. 
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one  applied  to  that  sort  of  property,  are  not  applicable 
in  the  case  of  the  Crown.  Again,  in  the  present 
reign,  the  Nullum  Tempus  Act  was  amended  and  ex- 
tended (o).  It  is  therefore  submitted  that  the  statute  of 
3  &  4  Will.  4,  c.  27,  does  not  affect  the  Crown.  Lord  St. 
Leonards,  indeed,  when  Lord  Chancellor  in  Ireland  (/?), 
seemed  to  think  that  the  Crown  is  affected  by  this  sta- 
tute. But  Sir  John  RomiQy,  M.  R.,  said  (5')  it  clearly 
does  not  affect  suits  by  the  attorney-general  to  recover 
property  belonging  to  the  Crown,  but  that  they  depend 
on  and  are  regulated  by  another  statute,  the  Nullum 
Tempus  Act 

Our  limits  forbid  the  notice  of  many  interesting 
matters  in  connection  with  this  part  of  the  work,  ex- 
hibiting the  expanding  freedom  of  the  subject  in  his 
protection  against  the  power  of  the  Crown,  or  rather  of 
the  government,  and  the  gradual  relaxation  of  those 
high  maxims  of  prerogative  which  in  the  earlier  periods 
of  our  history  were  so  frequently  claimed  and  even 
strained  for,  or  at  least  so  as  to  have  the  effect  of,  re- 
straining and  sometimes  even  of  repressing  that  free- 
dom. But  as  these  matters  have  only  a  collateral  and 
not  a  direct  bearing  on  this  part  of  our  subject  they  are, 
reluctantly  however,  omitted. 

The  eldest  son  for  the  time  being  of  the  reigning  Dtike  of  Com- 
monarch  of  this  coimtry  is  Prince  of  Wales  (r)  and  also  J^^e^ 
Duke  of  Cornwall.  Wales. 

Lord  Coke  said  of  the  Prince  of  Wales  («),  Coruscat 
enim  princeps  radiis  regis  patris  suiy  et  censetur  una 
persona  cum  ipso  rege,  as  it  is  said  in  the  act  of  parlia- 
ment of  38  Hen.  6  {t).  The  Prince  of  Wales  is  es- 
teemed as  one  nearest  to  the  king:  so  it  has  been 
determined  in  fidl  parliament,  in  the  case  of  the  Prince 

{0)  24  &  25  Vict  c.  62.  (r)  Vide  ante,  pp.  236,  236. 

( »)  1  Con.  &  L.  83.  (*)  8  Rep.  28. 

(q)  18  Beav.  246.  (0  See  also,  Hob.  Rep.  226. 
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of  Wales  in  Henry  the  Sixth's  time,  and  in  his  patent, 
which  was  made  by  authority  of  parliament  in  34  Hen.  6, 
the  introduction  of  the  patent  is,  Ut  ipsum  qui  reputa- 
tione  juris  censeter  eadem  persona  nobiscum,  dignum 
preveniamus  honor e,  etc. ;  so  that,  in  the  eye  of  the  law, 
they  are  to  be  reckoned  but  as  one  person  («).  In  Att.- 
Gen,  V.  The  Mayor  and  Commonalty  of  Plymouth  (;r), 
Legge,  B.,  said  he  did  not  know  that  the  Prince  of 
Wales  in  any  instance  differs  jfrom  other  subjects; 
though  he  is  the  greatest  subject,  he  is  still  only  a  sub- 
ject. But  in  Eowe  v.  Brenton  (y).  Lord  Tenterden, 
C.  J.,  said  he  was  clearly  of  opinion  that  the  prince 
(speaking  of  him  as  Duke  of  Cornwall)  is  not  to  be 
considered  as  a  private  subject. 

The  Duchy  of  Cornwall  was  created  for  the  Black 
Prince,  the  eldest  son  of  King  Edward  the  Third,  and 
for  the  eldest  son  for  the  time  being  (-r)  of  the  reigning 
monarch,  in  the  eleventh  year  of  the  reign  of  that 
sovereign,  by  a  charter  made  in  parliament,  and  having 
the  force  of  a  statute  (a).  That  prince  was  the  first 
duke  created  in  England  after  the  conquest  {b). 

To  this  duchy  were  annexed,  by  the  same  charter, 
extensive  possessions,  and  the  annexation  of  them,  and 
of  the  duchy  to  the  eldest  son  for  the  time  being  of  the 
reigning  monarch,  was  made  indissoluble  and  insepa- 
rable (c);  so  that  whenever  there  is  such  a  son,  the 
duchy  and  the  possessions  annexed  to  it  belong  abso- 
lutely to  him  as  Duke  of  Cornwall,  and  he,  as  to  the 
duchy  and  those  possessions,  is  immediately  seised  of 
them,  and  stands  precisely  in  the  same  situation  as  the 
sovereign  himself  does,  and  they  are  as  entire  and  as 


(w)  Fortesc.  Rep.  411. 
(a?)  Wightw.  134. 
{y)  3  Man.  &  R.  158. 
(r )  Seld.  Tit.  Hon.  2,  c.  5,  s.  29 ; 
Arnold's  Rep.  316,  n.  (c). 
(a)  The  Prince's  case,  8  Co. 


1;  Wightw.  150,  239.  See  the 
Charters  translated,  3  Man.  & 
Ry.  474. 

(b)  2  Inst.  5;  9  Co.  49;  Seld. 
Tit.  Hon.  pt  2,  s.  29. 

ic)  Wightw.  160. 
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much  protected  when  in  the  possession  of  the  duke  as 
when  in  the  possession  of  the  sovereign,  and  that  for 
the  necessary  purpose  of  preserving  their  integrity  (rf). 
The  duchy  is  a  shifting  and  changing  possession  from 
the  Crown  to  the  duke  and  back  again.  When  there 
is  no  duke  the  possessions  revert  to  the  sovereign  and 
vest  in  him  as  before  they  vested  in  the  duke,  and  the 
sovereign  is  seised  of  them  by  a  title  distinct  and  sepa- 
rate from  the  title  to  the  possessions  held  jure  coroncB. 
In  short  they  shift  so  as  to  be  at  one  time  in  the  sove- 
reign and  at  another  time  in  the  duke  (e). 

The  estate  of  the  Duke  of  Cornwall  in  the  posses-  The  Duke's 
sions  of  the  duchy  of  Cornwall,  the  estate  of  the  Crown  ^^^*^/if® 
when  there  is  no  duke,  and  the  mode  in  which  the  duke, 
and,  when  there  is  no  duke,  the  Crown,  take  the  duchy, 
are  of  a  peculiar  and  unusual  character. 

The  difference  is  in  the  nature  and  form  of  the  limi- 
tation of  the  kind  of  estate  to  be  taken  in  the  duchy, 
not  in  the  persons  to  take  {f).  The  estate  of  the  duchy 
of  Cornwall  is  one  of  a  very  peculiar  nature ;  there  is 
nothing  like  it  existing  in  the  country.  It  is  an  estate 
vested  in  the  Duke  of  Cornwall,  when  there  is  a  Duke 
of  Cornwall,  and  when  there  is  no  Duke  of  Cornwall  it 
is  vested  in  the  Crown  (y),  and  precisely  in  the  same 
manner  as  the  other  lands  which  are  annexed  to  the 
Crown  (A),  and  vests  in  the  king's  eldest  son  and  heir 
apparent  to  the  Crown  at  the  instant  of  his  birth,  and 
without  gift  or  creation :  it  vests  in  him,  too,  according 
to  the  sounder  opinion,  as  if  he  were  of  ftdl  age  at  his 
birth,  and  as  if  minority  could  no  more  be  predicated 
of  him  than  of  the  sovereign  himself  (i). 

It  has  been  said  that  by  the  terms  of  the  charter 

(<i )  Wightw.  239.  (/)   Per  Lord  Hardwicke,   1 

(ff )  The  PHnoe*8  ease,  8  Co.  1 ;  Ves.  294. 

Com.  Dig.,  tit.  Roy,  G.  a.;  AU.-  {g)  Wightw.  148;  8  Man.  & 

Oen,  V.  St.  JLubyn,  Wightw.  167;  Rv.  224. 

Jl^me  Y.  Brenton,  3  Man.  &  Ry.  \h)  Wightw.  243. 

158.  (i)  Amold»s  Rep.  816. 
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founding  the  duchj,  the  duke  has  in  the  duchy  and  in 
the  possessions  attached  to  it  a  fee  simple  ( k).  But  other 
authorities  have  said  that  this  is  not  the  natiu*e  of  his 
estate.  The  fee,  said  Legge,  B.  (/),  is  the  most  extra- 
ordinary fee  that  ever  was  created.  Though  the  estate 
be  a  fee  simple,  it  is  not  an  absolute  unqualified  fee 
either  in  the  duke  or  the  sovereign,  but  is  in  the  nature 
of  a  base  or  qualified  fee  (m).  It  is  only  a  qualified  fee 
in  the  sovereign  until  the  birth  of  his  or  her  eldest  son, 
and  when  there  is  such  a  son,  he  takes  a  fee,  but  only  a 
qualified  one  until  he  comes  to  the  Crown,  or  until  his 
own  death  (n).  The  effect  of  the  limitation  in  the 
charter  to  the  duke  and  to  the  sovereign  alternately, 
said  Graham,  B.  (o),  is  to  give  alternately  a  qualified 
fee  simple  to  the  duke,  and  when  there  is  no  duke  to  let 
the  possessions  of  the  duchy  revert  to  the  king  and  his 
heirs. 

The  duke,  said  Lord  Coke  (p),  has  in  the  honour 
and  possessions  of  the  duchy  a  fee  simple  by  descent, 
although  the  descent  is  not  according  to  the  rules  of 
the  common  law.  But  in  Att.^Gen.  v.  The  Mayor  and 
Commonalty  of  Plymouth  {q\  Legge,  B.,  said  that 
not  only  the  estate  but  the  possession  of  the  duchy  is 
given  to  that  person  who,  for  the  time  being,  is  the 
eldest  son  of  the  sovereign,  but  such  son  does  not  suc- 
ceed to  them  by  way  of  descent  as  an  heir  does  to  his  an- 
cestor dying  seised ;  he  takes  an  estate  of  inheritance, 
as  the  eldest  son  and  heir  apparent  of  the  Crown,  and 
he  succeeds  as  the  person  described ;  he  takes  nothing 
fi-om  his  predecessor,  but  a  fee  arises  in  himself.  He  is 
no  heir  apparent  in  the  life  of  the  father,  and  eo  in- 
stante  that  the  estate  ceases  in  the  father,  it  vests  in  the 

(k)  The  PHnce'9  cane,  8  Co.  1,  («)  Per  Parker,  C.  B.,  Wightw. 

3rd    point,    27;     4    Mod.    213;  162. 
Wiffhtw.  243.  (p)  Wightw.  243. 

(0  Wightw.  160.  (^)  8  Rep.  27. 

(m)  Hex  Y.  Inhabitants  of  ffer-  (q)  Wightw.  134. 

mitage  et  al.,  Garth.  239. 
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prince  by  the  act  of  parliament  or  charter,  and  not  as 
heir  to  his  fether  (r),  and  wthout  gift  or  creation  (*). 

The  possessions  of  the  duchy  of  Cornwall  are  so  Not  affected 
guarded  and  so  protected,  by  the  express  words  of  the  gtato^^f 
charter  or  act  of  the  legislature  of  Edward  the  Third  (^),  Limitation, 
that  the  Statute  of  Limitations  could  not,  in  opposition 
to  these  words,  affect  those  possessions.  It  cannot  do  it 
according  to  the  judgment  and  record  of  parliament. 
By  them  it  appears  that  the  possessions  are  so  annexed 
to  the  duchy  that  they  cannot  be  disannexed,  but  by 
act  of  parliament ;  that  is,  by  as  high  an  authority  as 
they  were  originally  annexed  («).  There  can  be  no 
abatement  against  him,  for  in  abatement  there  must  be 
an  entry  of  a  stranger,  between  the  death  of  the  an- 
cestor and  the  entry  of  the  heir  (.r ).  But  the  duke  does 
not  take  as  an  heir  does  to  an  ancestor  dying  seised  (y) ; 
and  not  only  the  estate,  but  the  possession  of  the  duchy 
is  given  to  the  person  who  for  the  time  being  is  duke, 
but  not  by  way  of  descent  (z).  Again,  as  to  the  duke 
being  in  possession  of  the  duchy  as  a  royal  prerogative, 
Legge,  B.,  said  (z)  that  he  did  not  know  that  the  duke, 
in  any  instance,  differs  from  other  subjects ;  though  he 
is  the  greatest  subject,  he  is  still  only  a  subject ;  but  his 
estate  and  possessions  are  as  effectually  secured  as  if  he 
had  a  personal  prerogative ;  it  is  a  parliamentary  prero- 
gative ;  they  have  annexed  it  as  a  prerogative.  It  would 
be  an  extraordinary  thing  to  say,  that  the  act  has  thrown 
an  estate  upon  the  duke,  the  most  extraordinary  fee 
that  ever  was  created,  and  has  made  it  to  continue  in- 
separably annexed  to  the  Crown  and  indissoluble  by 
any  legal  means,  and  at  the  same  time  to  say,  that  they 
have  stiU  left  it  to  be  separated  by  wrong;  and  therefore 
there  can  be  no  disseisin  of  the  duke,  and  if  neither 

(r)  Wightw.  150, 161, 162, 168.  («)  Wightw.  169. 

(*)  Arnold's  Rep.  816.  (a?)  Co.  Litt.  277  a. 

(f)  See  8  Bep.  1;  3  Man.   &  (y)  Wightw.  150, 152. 

Ry.  474.  (2)  Wightw.  160. 


25G  STATUTES  OF  LIMITATION. 

abatement  nor  disseisin  can  operate  against  him,  the 
consequence  must  be  that  he  must  be  considered  as 
always  in  possession ;  and  as  the  charter  prevents  the 
possessions  being  disannexed  by  an  act  of  the  sovereign 
or  the  duke,  they  are  guarded  from  all  acts  by  wrong, 
and  in  like  manner  the  operation  of  the  Statute  of  Li- 
.  mitations  is  prevented  (ft).  But  Graham,  B.,  said(c), 
with  respect  to  the  operation  of  the  Statutes  of  Limita- 
tion (rf),  in  reading  them,  one  sees  that  they  are  opposed 
simply  as  a  bar  to  the  claims  of  the  Crown ;  but  un- 
doubtedly, if  the  Duke  of  Cornwall  has  the  prerogative 
of  the  Crown,  as  attached  to  the  revenues  of  the  duchy, 
it  cannot  but  be  admitted,  that  these  Statutes  of  Limi- 
tation would  apply  to  the  exercise  of  the  prerogative  of 
the  Crown,  as  applied  to  the  duchy  lands,  in  the  same 
way  as  to  any  other  lands  of  the  Crown.  The  subject, 
as  against  the  duke,  has  a  perfect  right  to  stand  on  any 
advantage  that  these  statutes  wiU  give  him,  or  the  sub- 
sequent statute  in  1769,  confining  the  possession  of  the 
Crown  to  sixty  years  next  before  the  date  of  that  statute ; 
because  these  statutes  must  apply  to  the  duke  when 
exercising  the  prerogative  of  the  Crown,  in  the  same 
way  as  they  apply  to  the  Crown  when  exercising  its 
own  prerogative. 
Is  within  the  The  Crown  during  its  own  possession  of  the  lands  of 

Se'^wa!  ^  *^®  duchy  of  Cornwall  may  protect  them  by  the  royal 
prerogative,  and  this  is  continued  to  the  Prince  of  Wales 
when  he  comes  in  esse.  It  exists  for  the  protection  of 
the  Crown  lands ;  the  duchy  lands  are  part  of  them,  as 
a  member  of  the  royal  estabUshment.  The  Crown  has 
at  all  times  an  interest  in  them.  There  is  the  same  ex- 
pediency and  use  of  the  prerogative  to  protect  them 
when  the  duke  has  them,  as  when  the  king.  If  the 
prince  have  not  the   same  prerogative  right  as  the 


(h)  Wightw.  164, 196, 196.  (d)  21  Jac.  1.  cc.  2,  11 

(o)  lb.  208. 
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Crown,  he  would  have  the  right  to  call  the  prerogative 
in  aid  («). 

The  Crown,  or,  in  other  words,  the  public,  has  an  in-  The  interest  of 
terest  in  everything  which  is  done  in  the  duchy,  and  reUtiOTJbo  the 
whether  the  act  done  is  done  under  the  authority  of  the  Thachj. 
king,  or  under  the  authority  of  the  duke,  when  there  is 
a  duke;   for  in  all  these  matters  the  interest  of  the 
Crown  is  equally  concerned ;  and  considering  the  very 
peculiar  nature  of  the  duchy  of  Cornwall,  whether  the 
duchy  be  vested  in  the  Crown  or  in  the  duke,  the  Crown 
has  a  peculiar  interest  in  it  at  all  times,  and  whatever  is 
done  at  any  period  is  to  be  received  in  the  same  manner. 
Whatever  is  done  during  the  existence  of  a  duke  is  to 
be  treated  in  the  same  manner  as  if  it  were  done  by  the 
Crown  (y  ). 

The  Duke  of  Cornwall,  in  cases  of  prescriptive  rights  Statntes  of 
claimed  against  him  in  or  upon  the  possessions  of  that  ][jJ2i^to'* 
duchy,   of  the   nature  of  those  provided  for  by  the 
statutes  passed  in  the  reign  of  William  the  Fourth  (^), 
is  expressly  embraced  by  those  statutes. 

The  duke,  however,  is  not  within  either  those  provi- 
sions of  the  statute  abolishing  compositions  for  tithes  in 
Ireland  and  substituting  rent-charges  in  lieu  thereof  (A), 
similar  to,  but  with  some  modifications  (hereafter  no- 
ticed) of,  the  provisions  of  the  2  &  3  Will.  4,  c.  100,  or 
the  other  provisions  of  the  statute  effecting  such  abo- 
lition. 

The  present  Duke  of  Cornwall  and  his  corporeal  pos- 
sessions, shortly  after  his  birth,  became,  in  the  present 
reign,  for  the  first  time,  also  subject  to  a  separate  and 
special  law,  similar  to  the  Nullum  Tempus  Act  («),  and 
that  act  was  subsequently  extended  (j).  The  expres- 
sion "  the  Duke  of  Cornwall,"  in  both  these  acts,  in- 


if 


ie)  Wightw.  242,  262.  23. 

'  n  8  Mud.  &  Ry.  168,  224.  (i)  7  &  8  Vict  c.  106. 

r)  2  &  8  Wm.  4,  cc.  71,  100.  (j)  28  &  24 Vict.  c.  68,  ajncndcd 

0  1  &  2  Vict,  c  109,  88.  18—  by  24  &  26  Vict  c.  62. 

L.  8 
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eludes  the  present  duke  and  his  predecessors  and  suc- 
cessors Dukes  of  Cornwall,  and  also  the  Queen  and  her 
predecessors  and  successors  kings  and  queens  of  Eng- 
land for  the  time  being,  entitled  to  the  possessions  or 
the  revenues  of  the  duchy  during  a  vacancy  of  it  (A). 

The  duke  and  his  possessions  as  respects  himself  per- 
sonally, until  he  came  into  esse,  could  not  be  affected  by 
any  of  the  laws  of  limitation,  and  such  separate  and 
special  statute  was  equivalent  to  a  legislative  declara- 
tion that,  after  his  birth,  he  was  not  affected  either  by 
the  laws  of  limitation  affecting  the  Crown,  or  by  the 
general  laws  of  limitation  affecting  the  subject. 

Whatever  concerns  the  prince  concerns  the  king, 
and  whatever  concerns  the  king  concerns  every  subject 
in  England;  and  therefore  the  acts  relating  to  the 
duchy  of  Cornwall  are  public  laws,  of  which  everybody 
is  to  take  notice  (/). 
Effect  of  dis-  The  nature  of  the  estate  of  the  Duke  of  Cornwall 
SSTDoke  OT  ^"^^  ^^  *^®  Crown  in  the  possessions  of  the  duchy 
the  Crown.  involves  aU  dispositions,  even  those  essential  for  the 
mere  management  of  them,  in  more  or  less  difficulty. 
Thus,  although  in  case  of  advowsons,  the  clerks  pre- 
sented by  the  Crown  continue  after  the  birth  of  a  duke, 
yet  a  lease  for  years  by  the  Crown  determines  by  the 
birth  of  a  duke  (m).  The  shifting  of  the  title  is  of  a 
very  peculiar  nature,  and  singularly  calculated  to  inter- 
fere with  grants  of  leasehold  interests.  For  if  the 
Crown  devolves  upon  the  Duke  of  Cornwall,  having  no 
son,  there  ceases  to  be  a  duke,  and  then  the  duchy  is  in 
the  Crown ;  and  so,  if  the  duke  die.  But  at  any  moment 
a  son  may  be  bom,  and  his  birth  divests  the  duchy;  and 
the  duke  then  holds  it  subject  to  the  double  contingency 
of  his  own  and  his  fether's  death.  Originally,  therefore, 
no  acts  done  either  by  the  Crown  or  the  duke  could  give 
any  permanent  leasehold  interests  to  the  tenant ;    yet 

(*)  7  &  8  Vict.  c.  i05,  8.  92;  (0  Forteac  Rep.  411. 

28  &  24  Vict.  c.  63,  s.  4.  (w)  Ca.  Ch.  215. 
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it  SO  happened  much,  indeed  most,  of  the  duchy  pro- 
perty was  of  a  kind  that  required  the  outlay  of  capital ; 
as  mines  in  Cornwall,  or  building  land  in  or  near  Lon- 
don (n).  Hence  the  various  statutes  in  relation  to  the 
management  of  the  possessions  of  the  duchy  {o). 

It  is  undeniable,  however,  that  the  property  of  the 
duchy  may,  like  that  of  any  other  body  or  any  indivi- 
dual, be  so  administered  as  to  create  rights,  against  which 
those  who  may  have  suffered  them  to  be  established 
will  in  vain  struggle  (/?). 


Section  II. 

Persons  in  generaly  other  than  the  Crown  and  the  Duke 
of  Cornwally  affected  by  these  Laws. 

Persons  are  divided  by  Lord  Coke  into  persons  Diyision  erf 
natural,  created  of  God,  as  J.  S.,  &c.,  and  persons  in-  P®"®"**- 
corporate  or  politic,  created  by  the  policy  of  man,  and 
therefore  called  bodies  politic  (y).  Bodies  politic,  or 
corporations,  as  they  consist  of  several  persons,  or  of  an 
individual  only,  are  either  aggregate  or  sole ;  and  consi- 
dered with  reference  to  the  objects  or  purposes  to  which 
they  are  directed,  are  either  spiritual  or  lay,  and,  when 
lay,  are  either  civil  or  eleemosynary  (r) ;  and  a  civil  or 
an  eleemosynary  corporation,  although  it  may  be,  or 
may  have  for  its  head,  a  spiritual  person,  does  not 
acquire,  from  that  circumstance  alone,  anything  of  a 
spiritual  nafcure  or  character.  A  benefice  is  not  spi- 
ritual because  only  a  person  in  holy  orders  can  hold  it; 
the  object  for  which  the  benefice  is  established  makes  it 
either  a  spiritual  or  a  lay  foundation.    If  an  hospital  be 

(ft)  Clayton  y.  The  Lords  of  (p)  Per  Lord  Bzougham,  Ar- 

the  Treasury,  Arnold's  Rep.  812,  nold's  Rep.  314. 

n.  (c).  (  q)  Co.  litt  2  a. 

(p)  lb.    See  also  Att.-Qen.  v.  (r)  1  Com.  c.  xviil. 
St,  Auhyn,  Wightw.  167. 

82 


260  STATUTES  OP  LIMITATION. 

established  for  the  relief  of  the  poor^  and  the  founder 
has  annexed,  as  a  qualification  for  the  office  of  master  or 
warden  of  it,  that  he  shall  be  a  clerk  in  holy  orders, 
but  no  cure  of  souls  is  attached  to  the  office,  the  foun- 
dation is  not  spiritual,  but  lay  merely  (5). 
Who  within  Generally,  all  persons,  other  than  the  Crown  and  the 

«5. 71  and  100   ^^^  ^^  Cornwall,  having  claims  in  or  to  property, 
and  8  &  4      'the  subject  of  the  statute  3  &  4  Will.  4,  c  27,  are 
'       '    within  it,  and  all  persons,  including,  as  noticed  in 
the  last  section,  the  Crown  and  the  duke,  are  within  the 
statutes  2  &  3  Will.  4,  cc.  71,  100. 
Penons  cUdm-       The  former  Statute  of  Limitations  (f),  after  enacting 
ti^l/"^*"       that  no  person  shall  make  an  entry  but  within  twenty 
years  next  after,  &c.,  enacted,  that  in  default  thereof, 
such  persons  so  not  entering,  and  tfieir  heirs^  shall  be 
excluded  from  entering  afterwards;  and  this  included 
the  heirs  of  a  donee  in  tail  as  well  as  the  heirs  of  a  per- 
son seised  in  fee  simple  («).     The  3  &  4  Will.  4,  c.  27, 
fixes  the  period  of  limitation  next  aiter  the  accruing  of 
the  right  to  enter,  &c.,  to  some  person  through  whom 
the  person  entering  claims,  or  to  himself  ;*  and  some  per- 
son through  whom,  &c.,  means  any  person  claiming  as 
heir,  issue  in  tail,  &c.,  &c.  {x). 
«Pereon,"  In  the  first  of  these  three  statutes  the  term  "  person'' 

m^mmg     in   ^^^  j^  ^^^^^  j^  ^^^  ^£  ^^  enactments,  and,   as  is 

enacted  by  section  1,  comprises  or  extends  to  not 
only  individuals,  but  also  bodies  politic,  corporate,  or 
collegiate,  and  a  class  of  creditors  or  other  persons,  un- 
less the  nature  of  the  provision  or  the  context  exclude 
such  meaning,  as,  for  instance,  in  sects.  13,  16, 17, 18, 
and  29;  and  therefore  includes  every  description  of 
corporation,  spiritual,  eleemosynary  and  civil,  whether 
sole  or  aggregate,  and  as  well  those  who  are,  as  those 
who  are  not,  restrained  firom  alienating  their  possessions. 

(#)  17  Beav.  466.  B.  217. 

(t)  21  Jac.  1,  c.  6.  {X)  Sects.  2, 1. 

(f*)  ToUon  V.  Kaye,  3  Brod.  & 
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And  that  this  was  the  intention  of  the  legi^ture,  this 
statute^  besides  the  interpretation  clause,  affords  internal 
evidence.  Thus  by  the  section  29,  all  spiritual  and 
eleemosynary  corporations  sole  are  allowed  a  more  ex- 
tended period  for  asserting  their  claims  than  they  would 
have  had  under  the  sections  2  and  24 ;  and  that  section 
29  is  not  an  independent  enactment  in  the  negative  as 
respects  such  corporations  sole,  but  is  an  affirmative 
enactment  grafted  upon  or  operating  in  favour  of  such 
corporations,  by  way  of  exception  out  of  the  negative 
enactments  in  the  sections  2  and  24.  If  corporations 
generally  had  not  been  included  in  the  word  '*  person,** 
and  thus  comprised  within  the  terms  of  these  two  sec- 
tions, the  section  29,  framed  as  it  is,  would,  plainly, 
have  been  unnecessary.  Again,  as  regards  advowsons, 
charges  upon  land  or  rent,  legacies,  arrears  of  rent,  of 
interest  in  respect  of  money  charged  on  land  or  rent, 
and  in  respect  of  any  legacy,  and  damages  in  respect  of 
such  arrears,  no  enactment  similar  to  the  section  29  is 
foimd  in  the  statute.  The  subsequent  statute  7  Vict. 
c.  54,  as  respects  advowsons  belonging  to  bishops  who, 
in  right  of  their  sees,  are  patrons,  also  affords  evidence 
of  such  intention. 

The  term  "person,'*  however,  used  generally  in  a  When  used 
statute,  may  include  corporations  as  well  as  natural  ^^^  "* 
persons.  Thus  Lord  Coke,  in  his  commentaries  on 
the  39  Eliz.  c.  5,  says,  "person  and  persons"  regularly 
do  extend  to  any  body  politic  or  corporate,  but  not  to 
such  as  are  restrained  by  any  act  of  parliament  to  alien, 
4c.,  but  doth  extend  to  such  bodies  politic  and  corporate 
as  may  alien,  and  to  all  other  persons  whatsoever  (y); 
and  tlie  intention  of  the  legislature  may  require  the 
"  person**  to  be  applied  to  and  to  comprehend  corporar 
tions(2r)^  and  sometimes  natural  persons  or  individuals 

(y)  2  Inst  722.  See  alao  Flowd.      The  Kent  Waterworks  Company, 

638.  7  B.  &  C.  814 ;  The  Conservators 

(»)  See  Plowd.  688 ;  CortU  t.      of  the  River  Tone  t.  Ash,  10  lb. 
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only.  Thus,  in  the  former  part  of  sect.  1  of  the  Sta- 
tute of  Uses  (a),  the  term  is  used  as  respects  natural 
persons  only,  and  in  the  latter  part  of  the  same  section 
is  used  as  respects  them  and  with  and  in  contradislinc^ 
tion  to  corporations,  so  that  a  person  natural  may  be 
seised  to  the  use  of  a  corporation,  but  not  e  con- 
verso  (J).  It  has  been  said,  however,  that  the  stress 
laid  by  Bacon  upon  this  term  thus  used,  as  not  compre- 
hending corporations,  is  considerably  weakened  by  the 
decisions  upon  the  Statute  of  Fines,  where  this  term 
only  is  used,  and  yet  is  held  to  extend  to  corpora- 
tions (c),  and  Plowden  is  cited.  But  the  reason  as- 
signed by  him  for  this  term  in  the  Statute  of  Fines 
including  corporations  is  that,  although  the  words  of 
that  statute  seem  to  bar  natural  persons  and  their  heirs 
only,  and  no  mention  is  made  of  any  corporation  or  of 
successors,  yet  the  act  being  made  for  the  public  good 
and  to  quiet  the  inheritances  of  the  subjects  of  the 
reabn,  the  intention  was  to  extend  the  act  to  those  cor- 
porations which  have  in  themselves  absolute  estate 
and  authority,  but  not  to  those  having  no  such  estate 
and  authority  (</).  So  in  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  the  term  person  only  is  used,  but,  for 
the  same  reason  as  applied  to  the  Statute  of  Fines, 
would  extend  to  corporations  (e).  The  terms  "  person 
or  persons,"  aa  used  in  sect  1  of  the  Statute  of  Mort- 
main (/),  in  relation  to  those  who  make  the  disposi- 
tions thereby  prohibited,  do  not  include  corporations(^). 
Whom  it  in-  This  term  "  person,"  as  used  in  the  3  &  4  Will.  4, 
eludes  inc.  27.  ^    ^7,  applies  to  and  indudea  not  only  those  corpo- 

849 ;  Beyd  t.  The  Croydon  Rail-  (h)  Bac.  Uses,  6^ 

way  OomptMy,  a  Scott,  461 ;  4  (<?)  So^.  Gilb.  Uses,  T^B. 

Bing.,  N.  C.  669, 8.  C ;  BUhqp  of  {ji\  Plowd.  638. 

Meath  V.  Marquis  of  WincUtter,  {e)  See  8  P.  W.  14a 

4  CL  &  F.  446 ;  Att.'Gen.  y.The  (/)  9  Geo.  2,  c.  86. 

Corparatumof  NowcagtUyb^^T.  (y)  Walker  y.  Mieharistm.  2 

307;  12  CI.  &  F.  402,  4Xa.  Mee.   &  W.  882;    Att.-OofK  ▼. 

(a)  27  Hen.  8,  c.  la  Glyn,  12  Sim.  84. 
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rations  having  property  in  their  own  rights  but  also  Tnuitees. 
those  who  are  merely  trustees  for  other  persons  (A). 
Churchwardens^  as  trustees^  within  sect.  25,  for  the 
poor  of  a  parish  as  a  class  of  persons  within  sect. 
24  (t)^  and  classes  of  persons^  as  churchwardens  and 
the  poor  of  a  parish  (k).  The  latter  class  are  mere  ciagses  of 
cestui  que  trusts,  for  the  law  recognizes  no  rights  pe"o^^ 
except  legal  and  equitable  ;  and  an  information  by  l^e 
attorney-general  on  their  behalf  is,  in  truth,  a  suit  by 
them,  and  unless  a  suit  is  by  them  as  cestuis  que  trust 
against  their  trustee  they  must  sue  within  twenty 
years  (Z).  As  a  class  of  persons,  however.  Lord 
Chelmsford,  C,  said  that  but  for  the  decision  in  Att.^' 
Gen.  V.  Maff.  Coll.  he  would  have  been  inclined  to 
think  that  the  word  "  class"  was  intended  to  designate 
a  body  of  ascertained  and  defined  persons,  and  not  a 
fluctuating  body,  such  as  the  poor  of  a  parish(7n). 

This  term,  applied  to  a  person  claiming  any  land  or  Meaning  of,  in 
rent  under  sect.  24,  means  a  person  who  has  some  "®^ ' 
beneficial  estate,  interest  or  right  in  the  land  or  rent(«), 
and  therefore  the  attorney-general,  suing  in  his  offi-  Exclndeathe 
cial  capacity  on  behalf  of  the  poor  of  a  parish,  is  not  enlng  officially, 
such  a  person  (o) ;  he  is  only  a  part  of  the  machinery 
by  which  the  rights  of  others  are  sought  to  be  enforced. 
He  is  no  more  a  party  claiming  a  right,  than  in  an  ordi- 
nary action  at  law  the  attorney  on  the  record  is  such  a 
person.     But  the  real  litigants,  and  not  those  by  whose 
intervention  the  rights  in  dispute  are  endeavoured  to  be 
sustained,  must  be  regarded.    He  is  only  an  instrument 
to  enforce  the  rights  of  those  who  are  entitled  to  the 

(A)  Ma^,  Coll.  Owon,  t.  AU.-  Gen,  v.  Barney^  4  De  Gex  &  J. 

^'^^n.,  6  H.  of  L.  Caa.  189 ;  Jl^.-  136;    AU^-Qen.    ▼.    Payne^   27 

Qtn,  T.  Ba/tey,  4  De  Oex  &  J.  Beav.  168. 

36 ;  AU^'Qen,  t.  Payne, 27  Bear.  {m)  4  De  Gex  &  J.  140. 

168.  (»)  Per  Sir  J.  Romilly,  M.  R, 

(i)   Mag,  Colk  Oxon.  ▼.  ^M.-  AU.'Qen,y,Mag,CoU.  Ox(m.,lS 

Gen.,  6  H.  of  L.  Gas.  189.  Beav.  241. 

(A)  lb.;  4  De  Gex  &  J.  140.  (0)  18  Beav.  240;  6  H.  of  L, 

(0  6  H.  of  L.  Gas.  212;  AU.-  Gas.  210. 


264 


STATUTES  OF  LIMITATIOX. 


PenosB  en- 
titled to  djg- 


CorpontioDB 
or  tnutees  for 
charitable 
pmpoees. 


benefits  of  the  charity^  and  stands  in  the  same  situation 
as  they  do  with  respect  to  those  rights ;  and  if  the 
claimants  on  whose  behalf  he  is  suing  are  barred^  he 
must  also  be  barred.  He  has  no  independent  title  of 
his  own ;  he  must  succeed  or  £bu1  as  they  are  entitled 
to  succeed  or  fail ;  and  if  the  Statute  of  Limitations  is 
a  bar  to  them  it  is  a  bar  to  the  attorney-general  (jp). 

Persons  rightfiilly  entitled  to  dignities  which  have 
been  erroneously  supposed  to  vest  in,  and  on  such  sup- 
position have  been  exercised  by  persons  not  entitled  to 
them,  do  not  in  general  lose  by  the  mere  length  of  time 
during  which  the  rightful  title  thereto  has  not  been 
asserted,  where,  at  least,  no  person  interested  under  the 
last  person  so  not  entitled  to  but  exercising  them  is  in 
being,  the  right  thereto,  and  as  to  such  clauns  are  not 
affected  by  the  3  &  4  Will.  4,  c.  27  (y).  When,  how- 
ever,  a  dignity  has  been  descendible  at  a  particular 
period  in  a  way  that  would  entitle  the  claimant  to  take 
it  up,  but  he  did  not  make  or,  at  all  events,  did  not 
succeed  in  establishing  his  claim,  and  the  circumstances 
of  the  case  do  not  satisfactorily  explain  the  &ct  of  the 
dignity  not  having  been  taken  up,  a  great  presumption 
is  raised  against  the  claimant  (r). 

Notwithstanding  the  comprehensive  meaning  given 
to  the  word  "  person"  in  the  3  &  4  Will.  4,  c.  27,  em- 
bracing corporations  of  every  description  {s)  as  well  as 
all  natural  persons,  except  the  Crown  and  the  Duke  of 
Cornwall  in  either  character  (^),  doubts  were  enter- 
tained whether  corporations  or  trustees  for  charitable 
objects  or  purposes  were  within  the  operation  of  this 
law(t<). 


(p)  18  Beay.  210,  214,  216; 
Att,»Gen.T.Davey,i  De  Gex  &  J. 
186;  AU.'Gen.  y.Payne,  27  Beav. 
168. 

( jO  Barony  of  WUUmghby  of 
Parkam^  81  Lords'  Jonm.  530, 
587 1  8  Cm.  Dig.,  tit.  xxvi.,  cap. 
1,8.64;  8  a.  &F.  158. 


(r)  8  a.  &  F.  158. 

(#)  The  Commi9tumert  of  Do- 
nation* y.  Wybrantt,  2  Jo.  &  La 
T.  182. 

(f)  Vide  Sect.  L  of  this  Chapter. 

(«)  Incorporated  Society  y.  Ru 

cKardiy  1  Con.  &  L.  58;  Att,'Oen, 

y.  Pertse,  2  Dru.  &  W.  67 ;  The 
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Before  the  c.  27,  courts  of  equity  were  not  bound  Befora  c.  27 
by  former  Statutes  of  Limitation  in  dealing  with  trust  i^^^^f^l 
estates,  but  their  proceedings  were  in  analogy  to  those  or  Statute  of 
statutes With  respect,  however,  to  that  parti- 
cular species  of  trust  which  had  charity  for  its  object, 
courts  of  equity  did  not  follow  the  analogy  of  the  sta- 
tutes.    The  grounds  of  distinction  were,  that  laches 
cannot  be  imputed  in  cases  of  charity,  and  perhaps 
also  there  was  a  leaning  towards  such  a  mode  of  apply- 
ing property ;  and  this  feeling  might  likewise  operate, 
that  the  parties  most  interested  are  generally  amongst 
the  classes  most  in  need  of  aid,  and  least  able  to  assert 

their  rights This  practice  has  frequently  led  to 

veiy  great  hardship,  and  that  in  attempting  to  be  just 
towards  certain  classes,  such  as  the  poor,  the  conse- 
quence often  was  that  there  was  great  injustice  done  to 
the  classes  above  them  (v). 

The  general  rule  was  that  as  to  persons  holding  pro- 
perty for  charitable  purposes,  no  length  of  time,  nor 
any  Statute  of  Limitations,  operated  as  a  bar  to  those 
persons  (:r).  If  an  instrument  declared  in  express 
terms  that  the  property  was  given  to  charitable  pur- 
poses, although  there  had  been  enjoyment  to  the  con- 
trary, that  would  not  avail,  but  the  property  must  go 
according  to  the  express  words  of  the  instrument, 
because  it  showed  what  was  disposed  of  to  charity,  that 
is,  the  property  itself  (  y ). 

But  when  the  existence  of  the  trust  for  the  charity  Effect  of  long 
was  involved  in  obscurity,  or  the  question  was  as  to  the  ^J^^hew 
effect  and  true  construction  of  the  instrument  by  which  the  tmst  waa 
the  property  was  devoted  to  the  charitable  purposes,  ^    "^' 
and  there  had  been  an  enjoyment  for  a  long  time,  that 

OmmisHonert  of  Charitable  Bo-  H.  of  L.  C.  207. 

natiofu  y.  Wybrawtt,  2  Jo.  &  La  (ar)  2  Vem.  899;  1  Eq.  Ca.  Ab. 

T.182;^^..^^.T.^iitf,4Hare,  804;  2  lb.  12;  2  Jac.  &  W.  821; 

147;    Att.-Oen.    v.  Jfa^.   Ml,  Jac.  446;  AU.-Gen.  v.  airitt's 

Oxon.,  18  Bear.  223.  Hospital,  3  Myl.  &  K.  844. 

(r)  Per  Lord  Cranworth,  C,  6  (y)  2  Vem.  299. 
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enjoyment,  without  interruption,  was  considered  great 
evidence  of  right,  for  quiet  enjoyment  for  a  long  time 
creates  a  presumption  of  rightfol  enjoyment,  and  was 
always  considered  a  rery  material  consideration,  and 
with  that  enjoyment,  and  the  right  not  appearing  to 
the  contrary,  all  law  and  equity  ought  to  determine  (z), 
^and  of  di9-  So  as  to  dispositions  of  property  devoted  to  charitable 
iK^rt/.''^  ^"^  purposes.  If  the  Statute  of  Limitations  was  in  such 
a  case  no  bar,  it  was  at  all  events  a  circumstance  which 
produced  a  very  powerful  obstacle,  not  easily  got  over, 
in  the  way  of  any  court  of  judicature  that  might  set 
aside  what  had  stood  so  long,  and  might  have  been 
made  the  subject  of  so  many  arrangements  (a).  And 
where  the  origin  of  the  charity  did  not  appear,  and  a 
sale  had  taken  place  at  a  very  distant  date,  and  had 
since  been  acquiesced  in,  these  facts  might  afford 
groimd  to  presume  that  there  was  originally  power  to 
sell.  Such  a  presumption,  where  circumstances  war- 
rant it,  might  reasonably  be  made  in  fiivour  of  long  en* 
joyment*  The  enjoyment,  independently  of  the  Statute 
of  Limitations,  could  not  have  been  lawfully  had  with- 
out such  a  power,  imless  there  were  circumstances  to 
justify  the  sale.  In  cases  of  that  sort,  therefore,  if 
there  had  been  long  enjoyment  under  a  sale,  and  no 
account  of  what  the  origin  of  the  charity  was,  the  pre- 
sumption was  not  unreasonable  that  there  might  have 
been,  although  not  discovered,  a  power  to  enable  the 
parties  holding  the  charity  lands  to  sell  them,  and  that 
it  was  tmder  that  power  that  the  sale  had  been  made  (&)• 
Generally,  indeed,  if  consistently  with  the  fiicts  proved 
in  any  given  case,  the  presumption  of  a  state  of  cir- 
cumstances, which  would  render  a  disposition  of  pro- 
perty devoted  to  charitable  purposes  for  other  puiposes. 


(«)  2  Vcm.  299;  2  Jac.  &  W.  (J)  Per  Lord  CranwortH,  C,  6 

821.  H.  of  L.  Cas.  205.    See  also  17 

(a)  2  a.  &  F.  378.  Beav.  464,  465. 
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be  possible,  a  court  of  equity,  after  the  lapse  of  a  great 
length  of  time,  would  raise  such  a  presumption  (c). 

It  has  however  been  now  solemnly  determined  by  the  Now  within 
highest  court  of  judicature  (cf),  that  all  persons,  as  well  ^j  27. 
corporations  as  natural  persons^  who  hold  lands  for 
charitable  purposes,  are  within  the  operation  of  c.  27. 
The  sections  24  and  25  apply  in  terms  to  all  trusts. 
Charities  are  trusts,  a  favoured  sort  of  trust,  no  doubt ; 
but  still  a  charity  is  a  trust  and  nothing  more.  Trusts 
generally  are  mentioned,  and  that  includes  charitable 
trusts,  unless  they  are  expressly  excepted,  and  there 
certainly  is  no  such  exception.  Therefore  a  grantee  in 
fee  for  value  of  persons  in  the  actual  possession  of, 
though  not  having  the  legal  estate  in,  lands  devoted  to 
charitable  purposes  («),  and  a  lessee  of  such  lands  under 
a  lease  at  a  small  nominal  rent  (/),  acquire  against  the 
trustees  and  the  cestuis  que  trust  of  such  lands,  by  the 
possession  thereof  for  twenty  years,  an  unimpeachable 
title  thereto.  A  lease  is  an  alienation  pro  tanto,  and, 
if  for  a  long  term  at  a  peppercorn  rent,  would  be  equi- 
valent to  an  absolute  alienation  (y),  and  even  for  a  dry 
term  and  no  rent  paid  and  possession  under  it  would 
give  the  lessee  a  title  after  twenty  years {K). 

In  the  Mag.  Coll.  case  the  alienation  was  by  a  rector 
and  churchwardens  to  a  stranger ;  in  Attorney^  General 
V.  Payne  the  alienation  was  by  an  eleemosynary  cor- 
poration and  ostensibly  to  a  stranger,  but  in  reality  to 
him  as  a  trustee  for  the  master  of  the  hospital.  But 
Sir  J.  Eomilly,  M.  B.,  said  the  character  of  the  alienee 
could  not  affect  the  question ;  it  might  affect  the  ques- 
tion of  the  breach  of  trust,  and  it  might  induce  the 
court  to  hold  that  the  lease  could  not  be  supported,  if 

(c)  See  Att.'Oen.  ▼.  ChrUfi  (/)  Att.-Om,  r.  Payne,  27 

HotpUal,  8  MyL  &  K.  844.  Beav.  168;  AU.-Gen.  r.  Lavey,  4 

(i2)  Mag.  Coll  Oxon,  y.  Att.-  De  Gex  &  J.  188. 

Oen.,  6  H.  of  L.  Cas.  189.  (^)  27  Beay.  174. 

(0)  May.  Coll  Oxan.  r.  AU.-  (A)  See  4  De  Qex  &  J.  ISd. 
Gen.,  supra. 
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granted  to  the  master,  though  it  could  not  be  reconciled 
with  the  case  of  Wilson  v.  Master  of  the  Bolls  (i).  As 
soon  as  the  lease  was  granted  the  lessee  held  adversely 
to  the  rights  of  the  charity,  to  the  extent  of  the  aliena- 
tion contained  in  the  lease  (A).  The  case  in  Burrow, 
referred  to  by  his  Honor,  was  the  case  of  a  lease  granted 
by  Sir  J.  Jekyll,  M.  K.,  to  a  trustee  for  himself;  and 
on  a  special  verdict  at  lawy  the  lease  so  granted  was 
held  to  be  vaUd. 
Whether  In  the  2  &  3  WiU.  4,  cc.  71  and  100,  are  included  in 

W^4^c*7l.    ^^^^  terms,  not  only  the  Crown  and  the  Duke  of 
Cornwall,  but  also  all  corporations  and  all  natural  per- 
sons.     But  whether  corporations  sole,  spiritual  and 
eleemosynary,  are  within  the  section  3  of  the  chapter  71 
may  be  a  question  (/). 
Trustees  and         In  different  persons  and  in  the  same  land  ownerships  of 
?ni«?"to»ether  ^^i^®^^*  natures  frequently  co-exist.     Thus  land  may 
or  separate!/     be  vested  in  A.  in  trust  for  B.     In  a  court  of  law  A., 
perso^  the  trustee,  is  regarded  as  the  owner  of  the  land,  having 

the  legal  interest,  the  person  in  whose  name  all  actions 
must  be  brought,  and  B.,  the  cestui  que  trust,  as  having 
no  interest  (m) ;  but,  in  equity,  B.  is  considered  as  actually 
and  absolutely  seised  of  the  freehold  (n),  and  in  relation 
to  strangers  he  and  A.,  the  trustee,  are  considered,  as 
but  one  person  (o).     In  such  cases  the  right  of  the 
trustee  only,  or  of  the  cestui  que  trust  only,  or  of  both 
of  them  together,  may  be  lost  by  the  possession  by  a 
third  person  for  the  period  fixed  by  the  law. 
Before  8  &  4         Before  the  3  &  4  Will.  4,  c.  27,  and  even  since,  as 
imd^sin'  ^'  ^'   respects  those  matters  to  which  it  does  not  apply,  when 
where  it  is  not  the  trustee  was  and  is  barred  of  his  right  at  law,  the 
app  ica  e,        cestui  que  trust,  although  under  disability  ( /?),  was  and 


(i)4I 
(A)  27 


4  Burr.  1975.  ^eu  v.  Wh^te,  1  Eden,  226. 

''-  Beav.  174.  {o)  4  Hare,  417. 


(0  See  and  consider  c.  71,  s.  7,  (p)  See    The   Earl    v.    The 

and  c.  100,  8.  6.  Counte$i  of  Huntingdon,  3  P.  W. 

(m)  7  Bing.  699.  310,  n.  (G);    Wyeh  T.  The  Eatt 

(»)  Per  Lord  Mansfield,  Bwr-  India  Cb,,  lb.  809. 


AFFECTING  PEIVATE  PERSONS.  269 

may  be  also  barred  In  equity  by  the  operation  of  the  <fe$tui  qvs 
Statute  of  Limitations  operating  in  a  court  of  law  is  barred  when 
against  the  trustee  (y).  Where,  said  Lord  Hardwicke(r),  the  trmrtee  is. 
a  cestui  que  trust  and  his  trustee  are  both  out  of  pos- 
session for  the  time  limited,  tiie  party  in  possession  has 
a  good  bar  against  them  both.  A  cestui  que  trust,  said 
Lord  Bedesdale  (*),  is  always  barred  by  length  of  time 
operating  against  his  trustee.  If  the  trustee  does  not 
enter  and  the  cestui  que  trust  does  not  compel  him  to 
enter,  as  the  person  claiming  paramoimt,  the  cestui  que 
trust  is  barred.  If,  said  Sir  T.  Plumer,  M.'R.(t), 
there  is  a  legal  bar  fix»m  the  statute  it  is  constantly 
adopted  in  equity.  It  is  incumbent  on  the  plaintiff  to 
make  out  an  equitable  titie ;  to  do  this  he  must  show 
that  the  legal  titie  is  not  barred  ....  If  the  bar 
attaches  on  the  legal  title  it  attaches  also  on  the 
equitable  titie,  and  precludes  the  plaintiff  from  the 
equitable  relief  he  seeks. 

So,  where  a  trust  iund  is  lent  on  mortgage,  with 
notice  of  the  trust,  and  the  trustee,  the  mortgagee,  is 
barred,  the  cestuis  que  trust  are  also  barred.  If,  said 
tiie  court,  the  right  of  tiie  trustee  to  recover  be  bound, 
their  right  is  also  bound.  They  have  no  direct  right 
of  suit  against  the  mortgagor  or  the  mortgaged  pre- 
mises :  they  must  sue  through  their  trustee,  and  if  by 
his  de&ult  the  right  to  recover  the  money  is  lost,  he  is 
answerable  to  them,  and  he  can,  of  course,  have  no  pro- 
tection from  lapse  of  time  (m). 

Sir  Joseph  JekyU,  M.  B.,  indeed  said  (or),  that  the  for- 
bearance of  trustees  in  not  doing  what  it  was  their  office 
to  have  done  shall  in  no  sort  prejudice  the  cestui  que 
trust,  since  at  that  rate  it  would  be  in  the  power  of 

(q)  1  Atk.  591 ;  2  Jac.  &  W.  (#)  2  Sch,  &  Lef.  629. 

154;  1  Sch.  &  Lef.  879;  8  P.  W.  it)  1  Jac.  &  W.  666. 

809,  810;  2  Ball  &  B.  75;  8  Ves.  (u)  In  re  Soatt,  8  Ir.  Eq.  Rep., 

181;  9  a.  &  F.  219;  IJac  &  W.  N.  S.  816. 

682.       •  (a?)  Lechmere  r.  Earl  of  Car- 

(r)  LUwellin  t.  MachmoHh,  2  lisle,  8  P.  W.  211. 
Eq.  Ca.  Ab.  679. 


270 


STATUTES  OP  LIMITATION. 


The  reason  of 
sach  bar. 


Since  that 
Btatnte  as  to 
— land  and 
rent, 


trustees^  either  by  [not]  doing,  or  delaying  to  do,  their 
duty  to  affect  the  right  of  other  persons,  which  can  never 
be  maintained  (y).  But  Lord  Maimers,  C,  saidCz), 
that  the  opinion  of  Sir  J.  Jekyll  had  been  often  denied, 
and  is  contrary  to  many  decisions. 

When  before  the  3  &  4  Will.  4,  c.  27,  a  cestui  que 
trust  was  barred  of  his  claim  in  equity  by  the  Statute 
of  Limitations  operating  at  law  as  a  bar  to  his  trustee 
having  the  legal  estate,  the  reason  probably  was  that 
although  courts  of  equity,  in  relation  to  equitable  titles, 
adopted,  either  by  analogy,  or  by  an  application  of  the 
maxim  cequitas  sequitur  legeniy  the  time  fixed  by  the  sta- 
tute as  a  bar  at  law,  yet  as  the  statute  contained  no  pro- 
visions applicable  to  claims  by  a  cestui  que  trust  against 
the  persons  liable  at  law  to  their  trustee,  those  courts 
could  not,  or  would  not,  in  relation  to  such  claims,  adopt 
in  either  way  the  statute  as  between  the  cestui  que  trust 
and  those  persons,  but  could  only  leave  the  cestui  que 
trust  and  his  title  to  the  protection  of  the  trustee,  to  be 
asserted  by  him  through  his  legal  title  at  law  (a). 

The  3  &  4  Will.  4,  c.  27,  however,  in  cases  of  claims 
to  land  and  rent  within  section  1,  gives  referentially, 
by  express  enactment,  to  claimants  in  equity  the  same 
time,  and  with  the  same  saving  of  disabilities,  as  to 
claimants  at  law;  and  therefore  now,  although  a  trustee 
may  have  lost  his  title  to  land  or  rent  at  law,  his  cestui 
que  trust  under  disability  may  not  necessarily  have  lost 
his  title  in  equity. 

In  the  case  Attorney-General  v.  Magdalen  College^ 
Oxen,  {b).  Sir  J.  RomiHy,  M.  R.,  said,  it  is  very  neces- 
sary to  keep  in  view  the  distinction  between  a  trustee 
and  a  cestui  que  trust.  A  trustee  would  in  any  case 
imder  the  statute  be  barred  from  recovering  the  land 


(y)  See  also  29  Beav.  190. 
(z)  Pentland  t.  Stoket,  2  Ball 
k  B.  76. 
(fl)    See    Wyeh  v.   The  Ea$t 


India  0>.,  8  P.  W.  809?  In  re 
ScoU,  8  Ir.  Eq.  Rep.,  N.  S.  316. 
(b)  18  Bear.  241. 
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after  the  twenty  years  had  elapsed  ;  but  the  cestui  que 
trust  would  not  be  barred  until  the  time  prescribed  by 
the  act  had  elapsed  after  the  period  when  he  could  have 
maintained  a  suit  in  equity  ....  The  time  which  has 
elapsed  might  constitute  a  bar  to  prevent  the  trustee 
from  suing,  but  would  not  necessarily  do  the  same 
against  their  cestui  qu9  trust.  The  trustee  for  an  infant 
or  other  person  under  disability  may,  by  his  own  act, 
be  disquaUfied  from  taking  any  step  to  recover  the  pro- 
perty of  which  he  is  a  trustee,  but  this  disqualification 
will  not  affect  the  cestui  que  trusty  whose  right  to  sue 
must  be  determined  on  its  own  ground,  apart  from  the 
conduct  or  misconduct  of  the  trustee  {c). 

Where  the  cestui  que  trust  and  the  trustee  have  both 
legal  interests,  as  where  the  latter  has  a  term,  and  the 
former  the  l^al  freehold  merely  or  the  legal  inheritance 
immediately  expectant,  then,  practically  though  not 
theoretically,  the  cestui  que  trust  may  be  barred  by  the 
possession  of  a  third  person  operating  as  a  bar  to  the 
trustee  (rf). 

In  cases  of  claims  to  advowsons  and  to  the  other  sub-  — advowions, 
jects  embraced  by  c.  27,  not  being  land  or  rent,  how- 
ever, that  chapter  contains  no  saving  of  disabilities ;  and 
therefore,  unless  the  saving  of  disabilities  contained  in 
the  3  &  4  Will.  4,  c.  42,  which  is  in  pari  materid  with 
c.  27,  can  be  extended  to  such  cases  («),  it  would  seem 
that  in  all  such  cases,  wherever  a  trustee  is  barred  of  his 
legal  right,  the  cestui  que  trust,  although  under  disabi- 
lity, is  also  barred  of  his  equitable  right  (/). 

Charges  upon  land  have  been  said  to  be  not  within  ^charges  on 
the  section  25  of  the  chapter  27  (y).     But  Lord  St.  '*°^- 

(d)  See  also  6  H.  L.1C.  216;  (e)  See  2  Hare,  388. 

Melling  v.  Leak,  16  C.  B.  662;  (/)  Vide  supra,  p.  2^8  et  seg. 

Quinton  t.  Frith,  Ir.  L.  R.,  2  {g)  See   Young  v.    Wilton,  10 

Eq.  896.  Ir.  Eq.  Rep.  10;  Knox  t.  Kelly,  6 

{d)  See  Doe  d.  JaeoU  t.  PUU  lb.  286;  Hunt  v.  Bateman,  10 

lip$,  11  Jar.  692;  see  also  Qarard  lb.  360;  Gyle$  v.  ChjUs,  9  lb.  186. 
V.  Tuck,  8  C.  B.  231. 
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Leonards^  after  admitting  the  difficulty  in  applying  the 
statute  to  charges  upon  land  as  distinct  fix>m  the  land 
itself^  said^  it  is  perfectly  settled  that  the  effect  of  a 
charge  to  be  raised  by  express  trust  £gJ1s  within  the  sec- 
tion 25  as  much  as  an  express  trust  of  the  land  itself  (A). 
If  such  charges  be  not  within  that  section,  they  would 
seem  to  be  equally  excluded  from  the  section  24. 
Therefore,  in  the  case  of  a  charge  upon  an  estate  vested 
in  a  trustee  upon  trust  to  raise  such  charge,  if  the  right 
of  the  trustee  to  the  estate  be  barred  by  the  statute,  the 
cestui  que  trust  of  the  chai^  cannot  enforce  the  trust 
for  raising  it  (i),  even  though  he  was,  when  the  bar  to 
the  trustee  was  complete,  under  disability. 

So  in  the  case  of  an  annuity  given  to  trustees  for  a 
charity,  and  the  estate  itself,  subject  to  the  annuity, 
given  to  other  persons  beneficially,  and  where  time  has 
operated  against  the  trustees  as  a  legal  bar  to  the  an- 
nuities, to  relieve  the  charity  in  equity  would  probably 
be  found  difficult  (J). 

In  Hunt  V.  Bateman  (A),  Pigot,  C.  B.,  said,  the 
judgment  of  the  court  in  that  case  involved  no  assent 
to  the  proposition,  that  if  the  right  of  the  trustee  to 
the  estate  devised  to  him  in  trust  were  barred  by  the 
Statute  of  Limitations,  the  cestui  que  trust  of  the 
charge  could  successfrilly  rely  upon  the  trust  for  the 
purpose  of  recovering  it  out  of  the  lands.  Equitable 
owners,  as  well  as  legal  ones,  by  the  section  24,  and  by 
reference,  the  preceding  provisions,  and,  in  cases  of  ex- 
press trusts,  by  the  section  25,  under  certain  circum- 
stances are  now  barred  of  their  claims  to  land  or  rent, 
enjoyed  against  them  by  third4)ersons.  The  equitable 
rights  of  such  owners,  distinguished  from  those  equitable 
rights  arising  under  express  trusts,  are  the  sul^ects  of 

(h)  Burrowes  v.  Gore,  6  H.  L.  (j)  Per  Sugden,  L.-C.,  2  Jo.  h 

C.907.  IaT.198. 

(i)   See  2  De  Gcx,  M.  &  G.  (k)  10  Ir.  Eq.  Rep.  360. 
697;  10  It.  Eq.  Rep.  860. 
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the  former  section,  and  their  equitable  rights  under  such 
trusts  are  the  subject  of  the  latter  section  (/). 

Whether    cestuis   que    trust   under    express    trusts  CkstuUque 
claiming  adversely  inter  se  are  within  the  section  24,  or  ^^"^^  ^^^'  ^' 
whether,  as  between  or  amongst  themselves,  the  section 
25  controls  and  enlarges  the  operation  of  the  former 
section,  seems  to  be,  at  least,  questionable. 

In  Burroughs  v.  M^  Creight{m),  lands  were  vested  in 
trustees  in  trust  for  five  persons  in  common  in  fee,  but 
the  trustees  never  acted,  and  four  of  the  five  cestuis  que 
trust  received  the  whole  of  the  rents  for  more  than 
twenty  years,  and  were  held  to  have  acquired  a  title 
to  the  whole  estate  notwithstanding  the  express  trust. 
And  in  Knight  v.  Bowyer  (n).  Sir  John  Romilly,  M.  R,, 
seemed  to  think  that  the  receipt  by  one  of  several 
cestuis  que  trust  of  the  whole  of  the  profits  would  be 
adverse  to  the  rest,  and,  if  for  a  sufficient  period,  would 
be  a  bar  to  the  others ;  and  in  the  same  case,  on  appeal 
to  the  Lords  Justices  (o),  it  was  argued  for  the  appel- 
lants, that  the  sect.  25  applies  only  as  between  the  cestui 
que  trust  and  the  trustee,  and  not  as  between  cestui  que 
trustSy  although  under  an  express  trust,  where  some 
have  received  to  the  exclusion  of  others;  but,  said 
Turner,  L.  J.,  "the  contrast  between  the  24th  and 
25  th  sections  points,  I  think,  to  the  opposite  conclu- 
sion. The  case  between  the  cestui  que  trusts  would 
have  fallen  within  the  24th  section,  if  uncontrolled  by 
the  proviso  (/?).  That  section  fiimishes  the  general 
rule  as  to  equitable  estates,  and  the  proviso  being  ge- 
neral, it  is  reasonable,  I  think,  so  to  construe  it  as  to 
except,  where  there  is  an»  express  trust,  aU  the  cases 
which  would  otherwise  have  fallen  within  the  general 
rule.  The  reasonableness  of  this  construction  appears 
more  strongly  when  we  consider  what  would  be  the  re- 

(0  4  Hare,  165.  (o)  2  De  Gex  &  J.  421. 

(w)  1  Jo.  &  Lat.  290.  (i?)  Sect.  25. 

in)  23  Beav.  601. 


274  STATUTES  OF  LIMITATION. 

medies  in  the  case  of  an  express  trast.  If  the  right 
against  the  trustee  is  preserved,  as  it  undoubtedly  is, 
there  would  be  the  consequent  right  to  a  receiver,  and 
how  could  the  right  to  a  receiver  be  maintained  if  the 
section  be  construed  to  create  a  bar  as  between  the 
cestui  que  trusts  f  I  do  not  see  how,  in  that  case,  the 
land  or  rent  could  be  recovered  at  law.  Besides,  it  is 
not  very  reasonable  to  suppose  that  the  remedy  was  in- 
tended to  be  preserved  against  the  trustee,  but  de- 
stroyed against  the  persons  who  had  received  the  benefit 
of  the  breach  of  trust."  In  the  case  last  noticed,  the 
suit  was  by  one  cestui  que  trust  against  the  others,  and 
also  against  the  trustee;  and  the  receipt  of  the  rents  by 
such  one  was  not  of  sufficient  duration  that  it  would 
have,  if  it  could  have,  conferred  a  title. 

It  is  also  to  be  observed,  that  the  possession  of  one 
or  more  of  several  cestuis  que  trust  is  the  possession  of 
all  of  them  ( q) ;  that  the  possession  of  any  or  all  of 
them  is  the  possession  of  and  under,  and  their  acts, 
when  adopted  by  the  trustee,  are  the  acts  (r),  and  if 
none  of  them  be  in  possession,  but  some  be  merely 
permitted  to  receive  the  rents  or  otherwise  to  deal 
with  the  property  in  the  possession  of  tenants,  they  are 
the  agents  or  bailiffs,  of  the  trustee  («) ;  that  the  pos- 
session of  the  trustee  is  the  possession  of  aU  the  cestuis 
que  trust  (t);  and  therefore  the  possession,  the  receipt, 
and  other  acts  and  dealings  of  or  by  some  of  the  cestuis 
que  trusty  are  the  possession,  the  receipt,  and  other  acts 
and  dealings  of  and  by  all  of  them. 

It  would  therefore  follow,  that  in  all  cases  of  express 
trust,  where  some  one  or  more  of  several  cestuis  que 
trust  has  or  have  held,  or  received  the  rents  of,  or  other- 

(q)  Vin.  Ab.  tit.  "  Possession,"  652;  see  also  Jenkins  t.  MU/ard, 

(C)  8.  1  Jac  &  W.  629. 

(r)   Fan^ett  v.  Carpenter^  2  (t)  Hovenden  r.  Lord  Annett- 

Dow  &  C.  232;  7  Bing.  599;  4  ley,  2  Sch.  &  Lef.  633;  Chalmrr 

Hare,  417;  Garrard  v.  Tuck,  8  v.  Bradley,  1  Jac.  &  W.  67;  30 

C.  B.  231;  Knight  y.  Btmyer,  23  Bcav.  175;  9  Ir.  Eq.  Rep.,  N.  S. 

Benv.  609;  2  De  Gex  &  J.  421.  340,  472;  Ligter  y.  Picltford,  II 

(«)  MelUng  V.  LeaTt,  16  C.  B.  Jur,,  N.  S.  649;  13  W.  B.  827. 
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wise  dealt  with,  in  exclusion  of  tlie  other  or  others,  the 

trust  property,  the  rights  of  the  latter  are  preserved  by 

the  25th  section,  even  against  the  assignee  of  the  former, 

although  for  value. 

The  mere  wrongful  receipt  from  express  trustees  by  Osittd  que 

a  stranger  of  the  rents  of  the  trust  estate  for  more  than  affected  by 

twenty  years  is  no  bar  to  the  cestui  que  trust     Thus,  f«ceJpt  o*  «nts 

•^  "^  _  .  ,  ■*  by  a  stranger 

such  trustees  taking  possession  of  lands  and  paying  the  from  the 

rents  to  a  person,  whom  they  erroneously  supposed  to  *"^**^' 
be  the  cestui  que  trusty  for  more  than  twenty  years  after 
the  right  of  the  person  rightftiUy  sustaining  that  cha- 
racter accrues,  their  possession  is  the  possession  of  the 
latter  person,  and  such  receipt  by  the  former  is  no  bar 
to  his  right  {u). 

The  legal  estate  in  property  was  vested  and  outstand-  Kor  by  the 
ing  in  a  trustee,  and  the  equitable  owner  of  it  died  in-  ^J^^TOraona 
testate  in  1818.  A  person  having  no  title  entered  into  successively 
possession  of  it  and  received  the  rents  and  profits  thereof  twenty  years, 
for  eighteen  years  and  a  half.  On  his  death  another 
person,  being  as  little  entitled  as  himself,  entered  into 
possession  and  received  the  rents  for  one  year  and  a  half 
more.  After  this,  for  four  years,  the  tenants  reftised  to 
pay  their  rents  to  any  one,  and  they  alone  were  in  pos- 
session ;  at  length,  after  the  lapse  of  twenty-four  years 
from  the  death  of  the  equitable  owner,  the  trustee  filed 
a  bill  claiming  no  interest  therein  himself,  but  praying 
the  court  to  ascertain  and  declare  who  were  the  persons 
entitled  to  the  property,  and  the  court  takes  possession 
of  the  property  accordingly  by  its  receiver.  The  court 
cannot  keep  the  possession  for  itself,  and  has  to  deter- 
mine who  is  the  person  entitled.  The  statute,  although 
it  imposes  a  bar  to  the  institution  of  a  suit  after  twenty 
years  to  recover  possession,  imposes  no  bar  to  the  court 
declaring  who  is  entitled  to  an  estate  in  the  possession 
of  the  court  itself  (v). 

(«)  Lister  t.  PieJtford,  18  W,  (v)  Dixon  ▼.  Gayf&re  (No.  1), 

R.  827;  11  Jut.,  N.  S.  649,  8,  C,        17  Beav.  421. 

T  2 
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Whether  right  The  operation  of  the  statutes  2  &  3  Will.  4,  cc.  71 
^^ft'swir  4^  and  100,  on  the  matters  embraced  by  them,  as  between 
cc.  71, 100|  trustee  and  cestui  que  trust  on  the  one  hand  and  third 
trastee  be  valid  Persons  on  the  other  hand,  whether  the  right  when  valid 
a^nst  cestui  at  law  as  a^inst  the  trustee  is  abo  valid  in  equity  as 
que  trmt  alao.  -.xi.^-  ^     ^  -i  • 

against  the  cestui  que  trusty  may  mvolve   some  mce 

questions. 

These  two  statutes  are  Statutes  of  Limitations,  and 
are  in  pari  materid  with,  but  operate  differently  from, 
the  3  &  4  Will.  4,  c.  27  (x).  One  of  the  principal 
subjects  of  the  chapter  27  is  the  corpus  of  land  itself 
when  claimed  by  one  or  more  person  or  persons,  not 
having  the  possession  of  it,  against  another  person  or 
other  persons  having  that  possession.  But  the  subjects 
-  of  the  cc.  7 1  and  100  are  rights,  not  to  land  itself,  but  in, 
over  or  upon  land,  and  not  claimed  by  one  person 
against  another  person,  as  distinct  from  and  independent 
of  the  land  itself,  but  by  one  person  against  another 
person  not  having  the  same  rights,  but  having  the  land 
itself  in,  over  or  upon  which  such  rights  are  claimed, 
and  those  rights  not  adverse  to  but  consistent  with  the 
possession  of  the  land  by  another  person  (y). 

The  section  7  in  c.  71,  and  the  corresponding  sec- 
tion 6  in  c.  100,  would  seem  to  embrace  only  those 
cases  where  the  persons  under  the  disabilities  men- 
tioned in  those  sections  are  the  legal  owners  of  the  land 
in,  over  or  upon  which  the  right  may  be  claimed,  and 
not  those  cases  where  such  persons  are  merely  equit- 
able owners  of  the  land ;  and  it  would  seem  that  when, 
in  any  case,  the  right  is  valid  against  the  legal  owners 
of  the  land,  the  right  is  also  valid  against  the  equitable 
owners  also,  although  under  any  of  such  disabilities. 
When  the  per-  The  persons  to  whom  a  right  accrues  must  be  in 
esse  when  it  ^rst  accrues,  and  until  in  esse  they  are  not 
within  the  operation  of  the  law  (z).     Those  persons  who 

(a?)  Ante,  p. 61 ;  post,  Chap.  X.  (z)  AH.- Gen.  v.  Perxx^,  2  Dm. 

(y)  See  1  Jones'  Lr.  Rep.  127.         &  W.  67;   Webster  t.  Webster,  10 


son  most  be 
in  esse. 
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come  into  esse  after  the  accruer  are  not  regarded  (a). 
For,  except  in  the  case  of  the  Crown  (^),  when  the  law 
once  begins  to  operate,  the  operation  is  not  in  general 
suspended  because  of  there  being  no  person  against 
whom  it  can  operate  (c). 

The  3  &  4  Will.  4,  c.  27,  however,  has  an  exception  Administrator 
in  one  case,  namely,  where  an  administrator  claiming  ^^®^  affected, 
the  estate  or  interest  of  an  intestate  is  appointed  after 
the  right  accrues  («/),  and,  as  will  be  shown  in  the  next 
chapter,  when  the  right  is  in  chattels  real. 

In  all  cases  of  claim  to  chattels  personal  or  other- 
wise, not  in  the  nature  of  chattels  real,  the  law  will 
affect  an  administrator  from  the  time  only  when  he  ob- 
tains the  administration  (e),  for,  ex  necessitate^  his  title 
cannot  commence  instanter  (^f\  He  derives  it  from 
the  administration  (^),  and  only  from  the  time  of  the 
grant  the  property  of  the  intestate  vests  in  him  (A). 
Sometimes,  indeed,  the  grant  in  support  of  right,  but 
not  of  wrong,  has  relation  to  the  death  of  the  intes- 
tate (i),  and  as  well  in  the  case  of  chattels  real  as  chat- 
tels personal,  although  in  the  case  of  chattels  real 
entry  thereon  is  first  necessary  (/). 

Where  a  person  is  sole  next  of  kin  of  an  intestate, 
and  has,  therefore,  the  power,  at  any  moment  after  be- 
coming so,  to  clothe  himself  exclusively  with  the  legal 
character  and  rights  of  an  administrator,  he  may,  for 

Ves.  98;   Douglas  v.  Ibrrest,  4  supra;    Murray  t.   East  India 

Bing.  686;  Fairclaim  t.  Little^  Co.,  supra;  Perry  v.  Jenkins,  1 

6  B.  &  Aid,  214 ;  Murray  v.  Ikist  Myl.  &  C.  1 18. 

India  Co.,  lb.  204.  (/)  1  Sch.  &  Lef,  289. 

(a)  15  It.  Law  Rep.  270.  U)    Wankford  ▼.    Wankford, 

(b)  Supra,  p.  244.  1  Salk.  801;  1  Adol.  &  El.  49. 
(e)    CoUerell    t.    Duttonj    4  (A)   Wolley  v.  Clark,  6  B.  & 

Taunt.  826  5  P&nny  v.  Briee,  18  Aid.  744. 

C.   B.,   N.   S.    393;    FreaJie   v.  (i)  Rex  v.  Inhal.  of  Horsley, 

Crwnefeldt,  3  Myl.   &   C.  499;  8  East,  410;  LyansY.  Mnldarry, 

JRhodes  t.  Smethurst,  4  Mee.  &  Hayes,  Ir.  Bep.  630;  Patten  y. 

W.  63.  PaUen,  Alcock  &  Nap.  Ir.  Rep. 

(d)  Sect.  6.  493 ;  MlioU  v.  Kemp,  7  Mee.  & 

(e)  Stanford's  ease,  cit  Cro.  W.  806;  8  Ex.  805,  807. 

Jac.  61 ;  Qiry  v.  Stephenson,  2  {j)  Ba/mett  t.  Earl  of  6hdld- 

Salk.  421 ;  J^irclnim  v.  Little,     foi-d,  11  Ex.  19. 
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Executor  who 
when  the  right 
accmes  has  not 
taken  probate. 


BepresentatiTe 
of  ^rson 
against  whom 
right  may  be 
emorced  non- 
existing. 


some  purposes  at  least,  become  the  owner  of  a  chattel 
real  of  the  intestate  before  obtaining  the  actual  grant  of 
administration  (k). 

The  enactment  just  noticed  will  be  observed  to 
embrace  an  administrator  only,  and  not  the  case  of 
an  executor  who,  when  the  right  accrues,  has  not 
proved  the  will  of  his  testator.  In  this  latter  case,  as 
before  the  statute,  when  the  right  accrues  after  the 
death  of  the  testator,  the  law  does  not  operate  against 
the  executor  until  he  has  proved  the  will  (Z).  For  al- 
though his  title  is  derived  from  the  will,  and  not  from 
the  probate  (m),  and  the  property  of  the  testator  vests' 
from  his  death  in  the  executor  (n),  yet  his  title  depends 
on  his  taking  upon  himself  the  administration  of  the 
will,  and  therefore  does  not  commence  instanter,  but  by 
his  subsequent  act(o),  that  is,  proving  the  will ;  and  the 
probate  {p)y  or  other  proof  tantamount  thereto  of  the 
admission  of  the  will  in  the  spiritual  court  (^),  is  the 
only  evidence  of  his  title,  and  has  relation  to  the  death 
of  his  testator  (r). 

But  when  the  right  has  accrued,  the  law,  notwith- 
standing the  non-existence  afterwards  of  a  represen- 
tative of  the  person  against  whom  the  right  may  be 
enforced,  continues  to  operate  against  the  person  to 
whom  it  has  accrued  (s) ;  and  the  executor  of  the  former 
person  will  have,  without  having  obtained  probate  of  the 
will,  the  benefit  of  the  time  which  has  elapsed(^). 

If,  however,  the  person  to  whom  the  right  accrues 


(k)  See  Sex  y.  Inhah.  of 
Hartley,  %  East,  405. 

(I)  Webster  v.  Webster,  10 
Ves.  93;  Douglas  y.  Forrest,  4 
Bing.  686;  Storey  y.  Fry,  1  Yon. 
&  Coll.  N.  C.  603;  Flood  v.  Pa- 
terson,  29  Beay.  295. 

(m)  6h'aysbrookY.F[>x,'Plowd, 
275 ;  Hensloe's  case,  9  Co.  38  a; 
Comber^s  case,  1  P.  W.  767. 

(«)  lb.;  Wolley  v.  Clarke  6  B. 
&  Aid.  744. 

{o)  1  Sch.  &  Lcf.  280. 


{p)  B^x  y.  Nether  seal,  4  T. 
R.  260;  Pimvy  y.  Pinny,  8  B.  & 
C.335. 

(j')  WiUiam^  Executors,  part 
L  book  iy.  c.  i.  a.  i. 

(r)  Oraysbrook  y.  /bar,Plowd. 
281;  Allen  y.  Dtindas,  8  T.  R. 
125. 

(«)  Rhodes  y.  Smet hurst,  4 
Mee.  &  W.  42;  Freake  y.  Crane- 
feldt,  8  Mjl.  &  C.  499. 

(t)  Phodes  y.  Smefhurst,  4 
Mee.  &  \V.  42. 
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proceeds  to  enforce  it,  and  before  the  action  or  suit  is 
del^^nnined  the  defendant  dies  and  no  representative  of 
the  defendant  is  in  existence  for  more  than  twenty  years 
after  his  death,  the  right  will  not  be  affected,  but  the 
operation  of  the  time  of  limitation  will  be  suspended 
until  the  existence  of  such  a  representative ;  for  there 
would  be  great  hardship  and  imreasonableness  in  hold- 
ing that  time  runs  against  a  person  who  can  do  nothing 
to  prevent  it,  and  saying,  that  though  there  is  no  person 
in  existence  who  can  be  sued,  yet  because  the  statute 
has  run  for  a  day  or  a  month,  during  which  there  was 
a  person  who  was  sued,  it  stiU  continues  to  run  (m). 

In  1818  a  bill  was  filed  for  an  account.  In  1819  the 
plaintiff  died  intestate,  and,  subsequently  to  1830,  admi- 
nistration to  his  effects  was  obtained.  In  1827  the 
defendant  died  intestate,  and  administration  to  his 
effects  was  obtained,  but  when  does  not  appear.  No 
proceedings  in  the  original  suit,  after  the  death  of  the 
plaintiff,  imtil  1835,  were  taken,  but  it  was  not  dis- 
missed, and  in  March,  1835,  the  record  of  the  cause  was 
removed  from  the  Court  of  Great  Sessions  in  Wales  into 
the  Court  of  Chancery,  and  in  April  following  a  bill  of 
revivor  and  supplement  was  filed  by  the  representative 
of  the  original  plaintiff  against  the  real  and  personal  re- 
presentatives of  the  defendant,  who  pleaded  the  Statute 
of  Limitations  (:r).  The  biU  was  merely  a  continuation 
of  the  original  suit,  and  not  a  new  suit,  and  Sir  John 
Leach,  M.  R.,  said  the  case  depended  on  Murray  y.  The 
East  India  Company y  and  disallowed  the  plea  (y ). 

There  must  also  be  at  least  two  persons  in  every  case  Must  be  at 
within  the  law,  each  claiming  an  interest  adverse  to  the  j^^J^  each 
other  {z)y  and  not  the  same  interest  or  estate,  as  in  the  claiming  ad- 

(«)  StwrgU  T.  Darelly  4  Ex.,  {z)  McDonnell  v.  M'Mnty,  10 

N.  S.  622,  affirmed  on  error,  6  lb.  Ir.  L.  B.  5U;  Smith  t.  Lloyd,  9 

120."  Ex.  662;  Tottenham  Y.  Byrne,  12 

(«)  21  Jac.  1,  c.  16.  Ir.  L.  R.  376;  16  Mee.  &  W.  622; 

(y)  Perry  t.  Jenkins,  1  Myl.  &  15  Ir.  L.  R.  284 ;  6  H.  L.  C.  963; 

C.  1 18.  Bttrrell  v.  The  Earl  ofEgremont, 
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Tersely  to  the 
other. 


Peraons  under 
disability  have 
an  extension, 


—or  an  ex- 
clusion of  the 
time  of  it. 


cases  of  guardian  and  ward  (a),  trustee  and  cestui  que 
trust  {h\  in  cases  of  landlord  and  tenant  (c),  and  in 
cases  of  mortgagor  and  mortgagee  (c?),  whilst  these 
several  relations  are  subsisting. 

It  may  be  observed  that  where  the  person  to  whom  a 
right  to  any  land  or  rent  has  accrued  is  at  the  time 
when  the  right  accrues  under  disability,  the  operation 
of  the  law  is  not  suspended  on  account  of  the  disability, 
but  commences  from  that  time,  and  not  from  the  time 
when  the  disability  determines,  and  the  disability  en- 
titles the  person  under  it  to  an  extended  period  of  time 
within  which  to  assert  the  right  (c). 

But  where  the  rights  of  the  nature  of  those  which 
are  the  subjects  of  the  2  &  3  Will.  4,  cc.  71  and  100, 
are  claimed  in,  to,  over  or  against  lands  of  persons 
imder  disability,  and  which,  after  the  periods  fixed  by 
those  acts,  are  not  made  absolute  and  indefeasible,  the 
time  during  which  the  disability  existed  is  excluded 
from  the  computation  of  the  different  periods  of  time 
during  which  the  right,  as  against  those  persons,  is 
claimed  (/). 


Persons  in 
special  rela- 
tions. 


Section  III. 
Persons  between  whom  exists  a  special  Relation  which 
excludes  or  modifiesy  as  between  them^  the  Operation 
of  the  Law. 

The  persons  between  whom  the  question  of  ownership 
arises  may  stand  to  each  other  in  some  special  relation, 
which  may  either  altogether  exclude  or  only  qualify  the 


7  Beav.  205;  Lord  Carherry  y. 
Fi'egtan,  13  Ir.  Eq.  Rep.  456; 
Knight  t.  Bowyer,  23  Beav.  635. 

(a)  Morgan  v.  Morgan,  1  Atk. 
489;  Donner  y.  Fortescue,  8  lb. 
129;  3  De  Gex,  M.  &  G.  815; 
Thomas  r.  Thomas,  2  Kay  &  J. 
79;  Pelley  v.  Baseombe,  9  Jur., 
N.  S.  1120. 

(b)  Oarrard  v.  Titclt,  8  C.  B. 
231;  Knight  Y.  Botti/€r,23 Be&y. 


635. 

(c)  Snpra,  p.  104  ^  seq. 

(d)  Raffety  r.  King,  1  Keen, 
604;  Hyde  y.  Dallaway,  2  Hare, 
528;  Wynne  v.  i^yan,  2  Phill. 
303. 

{e)  See  8  &  4  Will.  4,  c.  27, 
Bs.  16—19;  Thomas  y.  Thomat, 
2  Kay  &  J.  79. 

(/)  C.  71,8.  7;  c.  100,  8.  6. 
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operation  of  the  law  as  applied  to  persons  between  whom 
no  such  relation  exists. 

The  first  special  relation  we  notice  is  that  of  persons  joint  owners, 
having  a  joint  ownership,  as  joint  tenants,  parceners, 
$uQd  tenants  in  common.  Joint  tenants  and  parceners 
differ  from  tenants  in  common  in  possessing  the  com- 
mon characteristic  of  miity  of  title  and  of  interest,  but 
all  the  three  classes  possess  the  one  common,  and,  for 
our  present  purpose,  the  primary,  characteristic  of 
privity  of  possession  {fy 

These  joint  ownerships  arise  either  by  contract  or  by  Origin, 
act  of  law,  and  cannot  be  created  by  disseisin  (^);  for 
no  person  can  be  disseised  of  an  undivided  part  of  an 
estate  (A),  or  of  any  fraction  of  such  a  part  (2).  There- 
fore when  two  persons  enter  on  land,  one  having  title 
and  the  other  having  none,  the  possession  is  in  him  who 
has  the  right  (A),  and  the  bare  perception  of  profits  by 
the  two,  in  moieties  for  twenty  years,  gives  no  title  to 
him  who  had  none  before  (/). 

Before  the  3  &  4  Will.  4,  c.  27,  the  mere  claim  and  Effect,  before 
the  receipt  of  the  whole  of  the  profits,  by  one  of  these  ^  27*^cliim 
joint  owners  before  entry,  did  not  affect  the  possession  of  and  taking 
of  the  others  of  the  same  class  (m).     For  primd  facie      ^^  **' 
the  receipt  by  one  was  for  all  and  according  to  the 
right,  and  he  must  show  that  the  receipt  was  for  himself 
only(w). 

Inasmuch,  also,  as  an  entry  upon  land  generally  is  —and  of  entry 
always  taken  according  to  right  (0),  an  entry  by  any  ^^  ^^^  ^°^^' 
one  person  of  any  of  these  classes  of  joint  owners  was, 
in  the  absence  of  evidence  to  the  contrary,  an  entry  for 


(/)  Co.  Litt  169  a,  189  a;  Crn.  Hob.  322;  2  Ex.  821. 

Dig.  tit.  xviii.,  jdx.,  xx.  (J)  Beading  y,  Roygton,  2Salk. 

{a)  Plowd.  233;  Salk.  423.  423. 

(A)  Reading    y.    Ragston,    2  (m)    Ck).    Litt.    248  b,  273  b, 

Salk.  423.  874  a. 

(i)  Burt.  Comp.  397.    See  Doe  (n)  1  East,  677,  678. 

d.  Blight  y.  PiU,  11  Ad.  &  E.  (o)  Smales  v.  Dale,  Hob.  120; 

842.  Plowd.  233. 

(;^)    1   Salk.   246;   2  lb.   423; 
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all  the  others  of  the  class  (p),  and  after  such  entry  the 
possession  of  the  one  so  entering  was  the  possession  of 
all  the  others  of  the  same  class  (7)^  and  not  adverse  to 
them  (r) ;  and  after  such  an  entry^  neither  the  taking  of 
the  whole  profits  by  any  one  of  these  joint  owners  with- 
out accounting  to  the  others  for  their  shares  («),  nor  any 
mere  claim  of  the  whole  {t)y  nor  such  taking  and  such 
claim  together  {u),  affected  the  possession  of  the  others. 
But  the  mere  receipt  of  the  whole  of  the  profits  by  one 
of  these  joint  owners,  for  a  period  of  forty  years  with- 
out any  claim  by  the  others,  was  deemed  a  sufficient 
acquiescence  of  the  others  in  the  receipt,  as,  under  an 
adverse  holding,  to  warrant  the  presumption  by  a  jury 
of  an  actual  ouster  of  and  a  bar  to  the  others  (x). 

An  entry,  however,  by  one  of  these  joint  owners 
claiming  the  whole  and  taking  the  profits  of  the  whole 
divests,  in  law,  the  freehold  of  the  other  (y).  For 
claiming  the  whole  and  denying  possession  to  the  other 
is  beyond  the  mere  act  of  receiving  the  whole  rent, 
which  is  equivocal  (5: ). 
As  to  advow-  The  seisin  or  possession  of  an  advowson  consists  in 
presenting  a  clerk  to  fill  the  church,  and  until  a  presen- 
tation by  the  person  claiming  the  advowson,  his  posses- 
sion is  but  a  quasi  possession  or  a  possession  in  law  (a), 
and  he  cannot  be  deprived  of  it  otherwise  than  by 
admission  and  institution  upon  an  usurpation  by  a  pre- 
sentation to  the  church,  and  not  by  collation  of  the 
bishop  (5). 

(^)  Litt.  s.  398 ;  Co.  litt.  243  b,  Shackleton,  6  Bnrr.  2604;  2  Salk. 

.873  b;   Hob.  120;    Doe  d.  Beed  423;  2  Atk.  632;   Doe  y.  Huhe, 

V.  Taylor,  6  Ad.  &  E.  676.  6  B.  &  C.  767. 

(a)  Fbrd  t.  Qrey,  1  Salk.  286;  (*)  SmaUs  v.  Dale,  Hob.  120. 

6  Mod.  44;  Davenport  v.  Tyrell,  («)  Co.  Litt.  243  b,  273  b. 

I  BL  676;  Doed.  Thorn  t.  PhiU  (a?)  Doe  d.  FUhar  et  al.  v. 
lipty  3  B.  &  Ad.  753;  Doe  d.  Pro9ser,  Cowp.  217;  1  East,  676. 
FUhar  et  al,  t.  Prosser,  Covqj.  (y)  Co.  Litt  873  b;  Doe  d. 
217;  Peaceable  v.  Jlead,  1  East,  FUhar  et  al.  y.  Pro$ser,  Cowp. 
668.  217. 

(r)  Culleyv.Doed.Taylerson,         (z)  Per  Cur.  Doe  d.  HeUings 

II  Ad.  &  E.  1008.  y.  Bird,  11  East,  61. 
(«)  Litt.    8.    398;     Co.    Litt  (a)  Co.  Litt.  29  a. 

243  b,  873b,  374  a;  Fairdaim  v.  (b)  JJb.  344  b. 


sons. 
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In  the  case  of  an  advowson  vested  in  joint  tenants  (c), 
and  tenants  in  common  (<f),  all  of  them  respectively 
should  join  in  the  presentation.  But  vested  in  copar- 
ceners, if  they  cannot  agree  to  present,  they(e)  and 
their  assignees  (/  )  present  according  to  seniority  of  age 
of  the  coparceners. 

The  presentation,  however,  by  one  of  two  joint  Effect  of  pre- 
tenants(^),  or  tenants  in  conmion(A),  or  parceners  (e),  OTe'only. 
and  the  admission  of  the  clerk  so  presented,  does  not 
affect  the  possession  of  the  other  joint  owner.  But  if, 
as  they  may  (A),  they  make  partition  to  present  by  turns 
every  one  is  to  be  taken  and  adjudged  to  be  seised  of  his 
or  her  separate  part  of  the  advowson  to  present  in  his 
or  her  tum(/). 

If  a  next  presentation  be  derived  from  one  of  several 
coparceners,  and  before  it  arrives,  the  one  from  whom  it 
is  derived  and  some  of  the  others  usurp  the  turns  of 
some  of  the  other  coparceners,  those  usurpations  will  not 
affect  the  nght  to  such  presentation  in  the  order  in 
which,  but  for  such  usurpations,  it  would  have  been 
reckoned,  but  in  determining  it  such  usurpations  will 
be  counted  as  turns.  Thus,  where  an  advowson  vested 
in  four  coparceners,  and  on  the  seventh  turn,  which 
belonged  to  the  third  daughter,  arriving,  she  being 
dead,  leaving  two  coheirs,  a  dispute  as  to  the  right  to 
present  arose  between  them.  The  younger  of  the  two, 
pending  a  quare  impedit  between  them,  presented,  and  on 
the  death  of  the  clerk  so  presented  the  elder  of  these  two 
presented,  and  on  the  next  vacancy  the  persons  claiming 
under  the  youngest  of  the  four  coparceners  presented. 


(c>    WiUon  T.    XirkshaWf  1  (i)  13  Edw.  1,  c.  6;    1  Inst. 

Yea.  413;  7  B.  &  C.  296.  243  a;  2  lb.  865 ;  2  RoU.  Ab.  346 ; 

id)  2  Roll.  Ab.  372.  see  also  Barker  y.  Lomaw,  Willes' 

ie)  Co.  Litt.  166  b;  Plowd.  383.  Rep.  669, 1  H.  Bl.  412;  10  B.  &  C. 

(/)   2  Inst.  365;    Buller   y.  607. 

BUhop  of  Exeter,  1  Ves.  840;  {k)  Bishop  of  SarwmY.  Philips, 

WUles'  Bep.  663.  1  Ld.  Rajm.  635. 

(g)  1  Inst  186  b;  2  lb.  366.  (Q  7  Anne,  c.  18,  s.  2. 

(*)  2  RolL  Ab.  372. 
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The  position 
of  sach  owners 
inter  se  since 
c.  27,  as  to 

— land  and 
rent. 


— advowsons. 


Gaardian  and 
ward. 


The  last  presentation  was  held  to  be  the  tenth  (m),  and 
the  next  was  held  to  be  the  eleventh  and  to  belong  to  the 
younger  of  the  two  coheirs  of  the  third  coparcener  (w). 

Since  the  3  &  4  Will.  4,  c.  27,  however,  this  relation 
in  connection  with  our  present  subject  and  as  regards 
land  and  rent  within  the  meaning  of  the  section  1, 
has  been  deprived  of  those  advantages  and  privileges, 
and  the  persons  placed  in  this  relation  are  now  in  the 
same  position  inter  se  as  strangers  {o). 

But  where  one  of  these  joint  owners  holds  under  a 
lease  the  undivided  shares  of  the  other  owners,  but  by 
paying  no  rent  reserved  by  the  lease  takes  all  the  profits 
for  twenty  years,  he  acquires  no  title  to  such  shares, 
whether  the  right  be  legal  or  equitable  (/?). 

This  relation,  however,  when  subsisting  in  respect  of 
advowsons  still  remains  in  all  its  force.  For  the  sec- 
tion 12  applies  to  land  and  to  rent  only.  Advowsons 
are  the  subject  of  special  enactments,  without  any  one 
corresponding  with  that  section. 

But  this  is  to  be  understood  as  applicable  in  those 
cases  only  where  no  partition  has  been  made  between 
any  of  these  joint  owners  to  present  in  turns.  Where 
any  such  partition  has  been  made  they  are  severally 
seised  (y),  and  the  presentation  by  one  only  on  the 
turn  of  another  would  be  an  usurpation,  and  adverse  to 
the  possession  of  the  other. 

The  next  special  relation  we  notice  is  that  of  guardian 
and  ward.  Whilst  this  relation  continues,  the  guardian 
or  any  person  claiming  imder  him  (r)  cannot  acquire 

I  Ir.  Eq.  Rep.  634;  Lessee  O'SuU 
livan  T.  M'Swineyy  Longf.  &  T. 
Ill;  Doe  V.  Horrock*^  1  Car.  & 
K.  666;  Doe^  Jaeohsy.  PMIUds, 

II  Jnr.  692;  Murphy  y.  Murphy, 
15  Ir.  L.  R.  205;  9  H.  L.  C.  360. 

(jp)  Archbold  V.  Scully,  9  H. 
L.  C.  360. 

(q)  7  Anne,  c.  18,  s.  2. 

(r)  Quinton  v.  FrUh,  Ir.  L.  R. 
2Eq.  396. 


(m)  See  Pyke  t.  BUhop  of 
Bath  and  Wells  and  Lindsey,  4 
Bac.  Ab.  tit.  "Joint  Tenants," 
H.  1. 

(«)  Miohards  v.  The  Earl  of 
Hiaecle^field,  7  Sim.  267;  4  L.  J., 
N.  S.,Eq.  153,  8.  C.  See  also 
Cfully  Y,  Bishop  of  Exeter,  10 
B.  &  C.  584. 

(o)  Sect  12;  Oulley  y.  Doe  d. 
Taylerson,  11  Ad.  &  E.  1008; 
Stewart  v.  Marquis  Conyngham, 
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adversely  to  his  ward  any  title  to  the  lands  of  the  latter. 
And  the  unbroken  continuance  of  the  management  of 
the  property  by  the  guardian  after  the  ward  has  attained 
majority  is  in  effect  a  continuance  of  the  guardianship 
as  to  the  property  (*). 

This  is  so  not  only  in  the  case  of  guardians  proper,  QttaH 
but  also  in  the  case  of  quasi  guardians,  although  not  ^  ^"* 
perhaps  quite  to  the  same  extent.  Any  person,  whether 
a  relative  or  a  stranger,  but  not  being  in  the  position  of 
a  legal  guardian  (t),  entering  upon  and  receiving  with- 
out authority  the  rents  and  profits  of  the  estate  of  an 
in&nt  is,  during  the  minority  of  the  irifant,  quasi 
guardian  (u);  and  if  the  entry  and  receipt  be  continued 
after  the  infitnt  has  attained  majority  is  thenceforth 
quasi  bailiff  of  the  in&nt  (ar),  or  a  trustee  for  him,  and 
may  be  treated  by  the  in&^nt  having  the  legal  estate  as 
a  trespasser,  and  is  liable,  in  an  action  of  trespass  for 
mesne  profits,  for  aU  the  profits  accrued  during  the 
minority  of  the  in&nt  (y).  And  the  person  so  entering 
cannot  set  up  any  other  title  to  the  lands  {z)  than  quasi 
guardian  or  quasi  bailiff.  In  equity  such  person  may 
be  treated,  at  the  election  of  the  owner,  afl»r  attaining 
majority,  either  as  bailiff  or  as  guardian  or  as  trustee  (a). 
But  such  owner  electing  to  take  his  equitable  remedy 
must  take  it  upon  equitable  terms.  If,  therefore,  the 
entry  was  with  other  persons  jointly  he  must  pursue  his 

(t)  1  Sim.  &  S.  145.  snpra;  2  P.  W.  646;  Ofiffin  y. 

{t)   See  Co.  Litt.  88  b  ^  sea,  Oriffin,  1  Sch.  &  Lef.  352;  8  De 

and  notes  ;    Treat.  Eq.  book  li.  Gex,  M.  &  6.  815;   2  Yen.  342; 

pt.  ii.  c.  ii.  8.  2,  n.  (A).  Blom field  v.  Eyre,  8  Beav.  260 ; 

{u)  Litt.  8.  124 ;  Co.  Litt.  89  b ;  Boddy  v.  Lefcvre^  1  Hare,  602,  n. ; 

Com.  Dig.  tit  Accompt  (A.  2)  2;  Wvllle  v.  Ell'we,  6  Hare,  505. 

Fitzh.  N.  B.  1 17  b,  118;  Morgan  (y)  3  De  Gex,  M.  &  G.  801;  6 

V.  Morgan,  1  Atk.  489;  Dormer  Hare,  512. 

Y.  Vortezcne,  3  lb.  129;  TfiomoM  (z)  Litt  8.   124;    Thomas   r. 

Y.  Thomas,  2  Kay  &  J.  79;  PeUey  Thomas,  2  Kay  &  J.  79. 

V.  Bascomhe,  4  Giff.  390,  (a)  Blomfield  v.  Eyre,  8  Beav. 

(a?)  Litt.  8.124;  Co.  Litt  90a;  250;    WyllU  v.  Ellice,  6   Hare, 

Com.  Dig.  tit  Accompt  (A.  3)  2;  505.     See  also  Quint  on  y.  Frith, 

2  Inst  880;  Fitz.  K  B.  118;  4  L:.  L.  R.,  2  Eq.  396. 
Giff.  395  ;  Dormer  v.  Forteseue, 
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STATUTES  OF  LIMITATION. 


When  quoH 
relation  arises. 


Difference  in 
equity  between 
entry  of  a 
relation  and  of 
a  stranger. 


How  far 
receipt  of 
profits  of 
infant's  estate 
a  tmst  and 
within  21 
Jac.  1,0.  16, 


remedy  against  all  tKe  persons  jointly  liable  by  reason 
of  such  entry  (b).  The  equitable  remedy  enables  the 
owner  to  obtain,  more  easily  than  at  law,  the  discovery 
upon  oath  of  books  and  papers  (c). 

This  quasi  relation  arises  not  only  where  the  posses- 
sion is  assumed  without  title,  but  also  where  it  has  been 
under  an  adverse  judgment  recovered  at  law,  and  where 
it  has  been  taken  by  mistake  on  a  supposed  title  (d). 

In  equity,  however,  it  seems  that  the  entry  by  a  rela- 
tion is  totally  different  from  that  of  a  mere  stranger  {e). 
This  difference  would  seem  to  be  not  in  the  nature  of 
the  character  attributed  to  them,  but  only  in  the  extent 
of  the  Hability,  in  point  of  time  and  amount,  to  the 
award ;  e.  g.,  the  account  of  profits,  in  equity  at  least, 
may  be  directed  more  readily  and  for  a  longer  period 
against  a  relation  than  against  a  mere  stranger  (/). 

This  receipt  of  the  profits  of  the  estate  of  an  infant  is 
not  such  a  trust  in  the  view  of  a  court  of  equity  as  that 
after  the  lapse  of  six  years  from  the  termination  of  the 
minority,  or  the  waiver  of  an  account  within  that 
period  (  ff),  an  action  or  suit  by  the  infant  for  an  account 
will  not  be  barred  by  the  Statute  of  Limitations,  21 
Jac.  1,  c.  16  (A) ;  and,  if  a  suit  in  equity  for  an  account 
be  within  the  statute,  is  so  only  by  analogy  to  the  action 
of  account  at  law,  and  in  that  proceeding  the  case  of 
infency  is  saved.  That  statute  therefore  would  be  no 
bar  to  such  a  suit  for  the  account  for  the  whole  period 
of  the  infismcy  during  which  the  right  accrued,  although 
for  more  than  six  years  before  the  commencement  of 


(h)  Wyllie  y.  Ellice,  6  Hare, 
606. 

((j)  Lochey  v.  Zoekey,  Pre.  Ch. 
618. 

(<f)  See  mcks  V.  Snllift,  8  De 
Gex,  M.  &  G.  782  ;  BlamfieU  y. 
Eyre,  8  Beav.  260. 

(/?)  Thamat  v.  Thomas,  2  Kay 
&  J.  79.  See  also  Pelley  t.  £09- 
combe,  4  GiflF.  390. 


(/)  See  Morgan  ▼.  Morgan, 
1  Atk.  489;  Thonias  t.  Tftonuu, 
snpra ;  Pelley  v.  Baseombe, 
snpra. 

(g)  Morgan  v.  Morgan,  1  Atk. 
489. 

(A)  Lockey  v.  Loekey,  Pre. 
Ch.  618.  See  also  2  Sch.  &  Lcf . 
633. 
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the  suit^  instituted  within  six  years  after  the  termination 
of  the  minority  (t). 

Such  a  suit,  however,  is  neither  a  suit  for  the  recovery  —and  3  &  4 
of  rent  within  the  meaning  of  the  earlier  sections  of  the  ^^^-  *»  ^'  "^' 
3  &  4  WlQ.  4,  c.  27,  nor  a  suit  for  the  recovery  of 
arrears  of  rent  within  the  42nd  section  of  the  same 
chapter,  but  only  a  suit  by  an  infant,  upon  attaining 
twenty-one,  against  his  guardian  for  an  account,  and 
that  statute  does  not  at  all  aifect  such  a  suit  (A). 

But  even  if  the  latter  statute  affected  such  a  suit  the 
consequence  would  not  follow  that  because  the  infant 
might  treat  the  stranger  as  his  bailiff  for  the  purpose  of 
enforcing  the  accounts,  the  infant  may  in  all  cases  so 
treat  him  for  the  purpose  of  escaping  from  the  effect  of 
this  statute.  That  is  open  to  considerable  argument, 
especially  as  that  statute  provides  that  ten  years  only 
shall  be  allowed  after  the  termination  of  the  disability 
of  in&ncy  for  the  person  who  has  attained  majority  to 
assert  his  rights ;  a  provision  which,  it  has  been  justly 
observed,  must  be  rendered  altogether  nugatory  if  it  be 
held  that  in  every  case  where  a  stranger  enters  upon  an 
infant's  estate  he  enters  as  bailiff,  because  if  that  were 
BO  time  would  not  begin  to  run  against  the  infant  until 
he  attained  twenty-one  (/). 

It  would  seem,  then,  that  the  possession  of  the  lands  Result  as  to 
of  an  infant  by  his  legal  guardian,  or  by  a  relative  in  '  "  '^  ^^^* 
the  position  of  a  quasi  guardian,  although  for  more 
than  twenty  years  aflier  the  minority  has  ceased,  will  not 
confer  on  such  guardian  any  title  to  the  lands  against 
and  adversely  to  the  ward ;  but  that  the  possession  of 
them  by  a  quasi  guardian  of,  but  who  is  a  stranger  to, 
the  in&nt,  for  twenty  years  and  upwards,  will  confer  on 
such  a  guardian  a  titie  to  the  lands  against  and  ad- 
versely to  his  ward  (iw). 

(i)  Eicks  V.  SalliU,  3  De  Gex,      Gex,  M.  &  G.  81 6. 
11  &  G.  782.  (0  2  Kaj  &  J.  88. 

(i)  Per  Turner,  L.  J.,  8  De  (m)   See  Tkomas  t.  ThomaSt 


I 


288 


STATUTES  OF  LIMITATION. 


Trustee  and 
cegtui  que 
truit. 


Creation  in 
cases  of  ex- 
press tmst  of 

— realty, 


The  next  special  relation  we  notice  is  that  of  trustee 
and  cestui  que  trust.  Although  the  trustee  has  the 
legal  interest  and  the  cestui  que  trust  has  not,  at  law, 
any  interest,  and  both  together  are  considered  in  equity, 
in  relation  to  strangers,  as  one  person  (n) ;  yet  as 
between  the  trustee  and  the  cestui  que  trust  themselves 
they  are,  in  equity,  treated  as  distinct  persons,  and  the 
trustee  is  regarded  as  the  protector  of  not  only  the 
original  cestui  que  trust  (o)  and  his  interest,  but  also  aU 
persons  claiming  his  interest  through  him  (  p)  and  their 
interests.  This  relation  is  of  more  or  less  force,  and  is 
less  or  more  easily  determined,  as  the  trust  under  which 
it  originates  is  expressed  or  implied.  For  a  vast  differ- 
ence exists  between  things  to  which  the  denomination 
of  trust  is  given  (q). 

This  relation  in  cases  of  express  trust  is  created  by 
act  of  parties,  and,  when  concerning  lands,  tenements 
and  hereditaments  (r),  whether  copyholds  (5),  free- 
holds {t)  or  perhaps  leaseholds  (u\  and  when  the  trusts 
do  not  arise  or  result  by  the  implication  or  construc- 
tion of  law  on  conveyances  (x),  or  are  not  transferred 
or  extinguished  by  act  or  operation  of  law(y) — ^and 
these  are  said  to  be  only  trusts  and  equitable  interests  (z) 
— ^the  trust,  that  is,  the  evidence  and  recognition  of  the 
trust  itself  merely,  and  not  the  origin  of  the  transaction 
in  which  the  trust  was  created  (a),  must  be  declared  by 
writing  signed  by  the  party  enabled  to  declare  it.  But 
in  the  instrument  declaring  the  trust,  when  formally 


supra;  Pelley  v.  Baseombef  su- 
pra; and  other  cases  cited  in  this 
section. 

(n)  Supra,  p.  268. 

(0)  4  BU.  96;  3  De  Gex,  F.  & 
J.  73. 

(p)  Kniffht  V.  Bowi/er,  23 
Beav.  610,  on  app.;  2  De  Gex  & 
J.  421;  Be  Lowe's  SeUl.,  30  Beav. 
95. 

iq)  4  BU.  96. 

(r)  29  Car.  2,  c.  3,  s.  7. 

(jr)  Wifh-ertf  v.  TfifA/vjr,  Arab. 


151. 

(f )  Leman  t.  Whitley,  4  Rnss. 
423;  Bale  v.  Hamilton,  2  PhiU. 
266. 

(tt)  Biddle  v.  Emmerton,  1 
Vem.  108. 

(«)  Bavies  v.  Otley,  12  L.  T. 
R.,  N.  S.  789. 
.   (y)  29  Car.  2,  c.  3,  s.  18. 

(2)  Lamplttgh  t.  Lamplugh,  1 
P.  W.  111. 

(fl)  13  Ves.  74;  2  Jo.  &  Lat, 
690;  2  Pbill.  276. 
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and  technically  prepared,  the  word  "  trust,"  although 
generally  used,  is  not  necessary  {b) ;  and  accordingly 
repeated  decisions  have  estabhshed,  that  words  preca- 
tory, recommendatory  or  expressing  belief,  and  the  like, 
where  the  property  and  the  objects  for  whom  it  is  in- 
tended are  certain,  create,  by  construction  of  courts  of 
equity,  trusts  (c),  which,  although  various  writers  have 
designated  as  implied  trusts,  are,  it  is  submitted,  all 
properly  express  trusts.  When  the  relation  is  concern-  —personalty. 
ing  pure  personal  estate,  the  trust,  as  before  the  statute, 
may  be  declared  verbally  (rf). 

This  relation  may  also  arise  not  only  between  the  When  persons 
person  originally  constituted  the  trustee  and  the  persons  ^^S^^^ 
beneficially  interested,  but  also  between  any  person  tee  become 
taking  fi-om  such  original  trustee  {e)   a  conveyance  of 
the  property,  either  as  a  volunteer  and  with  or  without 
notice  of  the  trust  (/),  or  for  value,  but  with  direct 
notice  of,  and  under  circumstances  not  warranted  by, 
the  trust  (^),  but  not  with  an  artificial  constructive 
notice  (h)  on  the  one  hand,  and  the  persons  so  inte- 
rested on  the  other. 


tmstees. 


(h)  Halliday  t.  Bndson,  8 
Vea.  210;  2  Jo.  &  Lat.  197; 
Att.-  Gen.  v.  Dean  and  Canons 
of  WindiOTy  28  Bear.  679.  See 
also  King  y.  DenUon,  1  Ves.  & 
B.  92;  and  the  cases  cited  Bop. 
Lee.  c  22,  B.  6. 

(e)  See  Gtry  y.  Gary,  2  Sch. 
&  Lef.  189;  Paul  t.  Oompton,  8 
Ves.  380;  Fbley  v.  Parry,  5  Sim. 
138;  2  Myl.  &  K.  138;  Birch  v. 
Wade,  8  Ves.  &  B.  198;  Forheg 
T.  Ball,  8  Mer.  437;  Tihhetty, 
TUbetg,  Jac.  317;  ffarty.  Tribe,, 
18  Beav.  216;  Prevost  v.  Clarke, 
2  Mad.  458;  Meredith  t.  Be- 
neage,  1  Sim.  653, 665. 

(d)  Bayley  t.  Boulcott,  4 
Rnss.  345;  Behbow  v.  Townsend, 
1  Myl.  &  K  506;  M^Fadden  t. 
Jenkyns,  1  PhiU.  163. 

(e)  Mansell  v.  Mansell,  2  P. 
W.  678;  Brandlyn  y.  ^^,  supra; 

L. 


Snellingy.  Squint,  2  Ch.  Ca.  47; 
Bigby  v.  Morgan,  1  Ch.  Rep. 
129;  Saunders  v.  Dehew,  2 
Vem.  271;  Pearce  v.  Newly n,  3 
Mad.  187;  Woody  at  v.  Oresley, 
8  Sim.  130;  ScoU  v.  ScoU,  4  II. 
L.  C.  1065. 

(/)  Mansell  v.  Mansell,  3  P. 
W.  681 ;  Bell  T.  Bell,  Lloyd  & 
G.  44;  the  Commissioners  of  Do- 
nations T.  Wybrants,  2  Jo.  & 
Lat  182 ;  1  lb.  304 ;  SturgU  v. 
Morse,  3  De  Gex  &  J.  1. 

{g)  AU.-Gen,  v.  Christ's  Bos- 
pital,  3  Myl.  &  K  344;  Bicks  t. 
Sallitt,  18  Jnr.  915;  3  De  Gex, 
M.  &  G.  782 ;  S,  C,  Thompson  v. 
Simpson,  1  Dm.  &  W.  469. 

{h)  Bell  r.  Bell,  Lloyd  &  G. 
44.  See  also  Stewart  v.  Marquis 
Conyngham,  1  Ir.  Eq.  Rep.,  N.  S. 
534. 
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STATUTES  OF  LIMITATION. 


When  not  on 
so  taking. 


Assuming  to 
act  and  acting 
as  a  trustee. 


So  if  a  purchaser  for  value  take  with  notice  that  an 
unascertained  and  undefined  portion  of  the  property  is 
subject  to  a  trust,  leaving  the  portion  to  be  ascertained 
afterwards,  the  trustees  would  have  a  right  to  make 
out  a  title  to  so  much  at  least  of  the  property  as  in 
truth  is  subject  to  the  trust;  and  if  the  purchaser  take 
a  conveyance  of  the  entire  property,  with  a  knowledge 
of  the  claim  of  the  trustees  to  some  part,  and  that  part 
not  ascertained  by  metes  and  bounds,  or  by  an  express 
admeasurement,  he  cannot  say  that  as  to  any  specific 
part  he  is,  upon  his  conveyance,  a  purchaser  without 
notice  (m). 

But  a  person  taking  a  conveyance  of  trust  property 
either  fi-om  the  trustee  for  value  and  without  notice  of 
the  trust,  or  as  a  volunteer  with,  but  firom  a  piuchaser 
for  value  fi*om  the  trustee  without,  such  notice  (n),  or 
without,  but  fi*om  a  purchaser  with  (o),  notice,  except 
in  the  case  of  a  charity  (/?),  does  not  become  a  trustee. 
And  where  he  acquires  the  legal  title  and  has  paid 
his  money  in  ignorance  of  the  right  of  another  party, 
equity  will  not  deprive  him  of  the  benefit  of  that 
title.  If,  however,  he  have  only  an  equitable  interest, 
the  owner  of  a  prior  equitable  interest  will,  in  equity, 
generally  be  preferred,  under  the  general  rule  qui  prior 
est  tempore  potior  est  jure  {q).  But  even  when  he  has 
only  an  equitable  interest,  but  is  a  purchaser  of  it  for 
value  and  without  notice,  he  wiQ  be  protected  in  equity 
as  well  against  a  legal  as  against  an  equitable  title  (r). 

A  person  may  also  become  an  express  trustee  by 
assuming  to  act  and  acting  in  or  under  an  express 
trust  («). 


(to)  See  Att.'Gen,  y.  Flint,  4 
Hare,  147. 

(n)  Harrison  v.  Ibrth,  Pre. 
Ch.  61;  Brandling  t.  Ord,  1 
Atk.  571 ;  Srveete  r.  Sauthcote, 
2  Bro.  Rep.  66. 

(o)  Ferrari  t.  Cherry,  2  Vem. 
884;  Mertins  t.  Joliffe,  Ambl. 
813  J    Peacock   t.    £urt,   App. 


Coote,  Mortg.,  2  £<L  693. 

(p)  Fatt  Greenstead  ease, 
Duke's  Ch.  Uses,  64. 

(q)  4 Hare,  166. 

(r)  V.  &  P.  14th  Ed.  c.  26. 

(«)  See  L{fe  Association  of 
Scotland  y.  Siddal,  3  De  Gex,  F. 
&  J.  68. 
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The  consideration  in  tliis  relation  originating  in  an  The  principle 
express  trust  is,  not  only  what  was  done,  but  what  it  excludiag^ 
was  the  duty  of  the  trustee  to  do.     It  is  the  duty  of  the  ^^  ^J^  *!"* 
trustee  to  take  care  of  the  interest  of  the  cestui  que 
trust,  and  there  are  many  cases  in  which  the  trustee  is 
not  permitted  to  do  anything  for  his  own  interest  ad- 
verse to  the  interest  of  the  cestui  que  trust  {t).     The 
trust  being  express  (w),  and  no  doubt  as  to  the  origin 
and  existence  of  it  (z),  and  so  long  as  the  relation  con- 
tinues, and  the  only  circumstance  is,  that  the  trustee 
does  not  perform  the  trust  (y),  the  principles  of  justice 
and  the  interests  of  mankind  require  that  lapse  of  time 
should  not  enable  mere  trustees  to  apprc^riate  to  them- 
selves the  property  of  others  (z).     This  is  the  broad 
general  rule. 

Even  in  cases  of  express  trust,  however,  where  a  When  cettvi 
cestui  que  trust  under  no  disability  has  had  full  know-  ^J^sted*^  ^^* 
ledge  of  the  trust  and  of  his  rights  imder  it,  and  the  against  hia 
trust  has  been  for  a  long  period  repudiated  by  the  trus- 
tee, and  the  cestui  que  trust,  in  relation  to  his  rights, 
has  been  pa^ve,  and  has  acquiesced  in  the  repudiation, 
a  court  of  equity,  under  such  circumstances,  would 
refuse  to  assist  the  latter  against  the  former  (a). 

This  relation,  in  all  cases  of  express  trust  of  land  or  Modification 
rent,  has  received,  by  the  3  &  4  Will.  4,  c.  27,  an  im-  ^^  ^^^  "»^«  ^"^ 
portant  modification.      Now,  when  land  or  rent  subject  press  trust. 
to  an  express  trust  is  conveyed  for  value  by  the  trustee, 
even  with  direct  notice  of  the  trust,  the  relation  of  trus- 

(t)  4  Bli.  96;  8  De  Gex,  F.  &  Myl.  &  C.  17. 

J.  73;  2  Rose,  412 ;  8  Hare,  220;  (sf)  6  M7I.  &  C.  17. 

9  H.  L.  C.  876.  (y)  2  Sch.  &  Lef.  683;  Wed- 

{u)  Mansell  v.  Mantell,  8  P.  derburn  y.  Wedderbf$m,  snpra. 

W.  681 ;  Hovenden  t.  Lard  An-  («)  6  Myl.  &  C.  17. 

negley,  2  Sch.  &  Lef.  607;  2  Jac.  (a)  Barmood  t.  Oglander,  6 

&  W.  177;    2  MtI.  &  C.  809;  6  Ves.  199;  8  lb.  106 ;  Chalmer  T. 

Hare,  531 ;  Wedderbum  v.  Wed-  Bradley,  1  Jac.  &  W.  67.    See 

derbum,  2  Keen,  749;  4  Myl.  Sg  Wedderhum  v.  Wedderbum,  sn- 

C.  53;  1  DreTT.  393.     See  also  pra.    See  also  8  De  Gex,  F.  Sc  J. 

AU.'Gen,  v.  Fithmongers*  Cb.  5  78  ;  2  De  G.  &  J.  421. 
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tee  and  cestui  que  trusty  as  between  the  grantee  and  tlie 
cestui  que  trust  {b),  but  not  as  between  the  trustee  and 
the  cestui  que  trust  (c),  is  after  the  lapse  of  twenty  years 
determined. 

The  effect  of  section  25  is  to  save  the  right  of  the 
cestui  que  trust  against  the  trustee,  but  not  against  pur- 
chasers for  value  from  the  trustee  {d).  This  section, 
however,  said  Lord  Wensleydale  (c),  is  certainly  not 
very  happily  expressed ;  but  I  suppose  it  means  that 
the  remedy  of  the  cestui  que  trust  for  an  abuse  of  an  ex- 
press trust  vested  in  the  trustee  continues  against  him, 
and  those  claiming  under  him,  though  the  estate  is  con- 
veyed away,  and  is  not  barred  by  the  expiration  of  the 
statutable  period  as  against  him,  though  as  to  the  pur- 
chaser from  him,  for  a  valuable  consideration,  the  right 
to  sue  begins  from  the  date  of  the  conveyance  to  the 
purchaser,  and  therefore  is  barred  in  ordinary  cases  by 
the  expiration  of  twenty  years  from  that  time,  and, 
where  disabilities  occur,  by  the  expiration  of  the  longer 
period  allowed  in  such  cases. 

If  before  the  period  of  limitation  expire,  a  purchaser 
for  value  become  an  express  trustee  of  the  property,  he 
cannot  avail  himself  of  the  statute  as  a  defence  against  a 
claim  by  his  co-trustees  on  behalf  of  the  cestui  que  trusty 
even  aft;er  the  period  has  expired,  because  that  would  be 
allowing  the  trustee  to  take  advantage  of  the  statute 
against  his  cestui  que  trust.  The  time  would  cease  to 
run  from  the  time  of  the  purchaser  thus  becoming  a 
trustee,  or  the  trust  would  be  then  revived  in  him. 
And,  although  a  jury  might  presume  an  ouster  by  such 


(b)  Sect.  26;  Ma^.  Coll.  Oaon. 
T.  AU.-Gen,,  6  H.  L.  C.  189; 
Att.'Oen,  V.  Payne,  27  Beav. 
168;  Att.'Oen.  v.  Davey^  4  De 
Gex  &  J.  136. 

.    (o)   Sect.  26.     See  Att.-Gen, 
T.  Flint,  4  Hare,  147;  Petre  t. 


Petre,  1  Drew.  S93;  2  De  Gex  & 
J.  442;  6  H.  L.  C.  216;  Heed  T. 
Peem,  14  W.  R.  704;  Quintan  t» 
Frith,  Ir.  L.  R.,  2  Eq.  396. 

id)  6  H.  L.  C.  211. 

(tf)  lb.  216. 
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trustee,  so  as  to  enable  the  other  trustees  to  recover 
in  ejectment,  yet  a  court  of  equity  wiQ  not,  in  the  case 
of  a  charity  at  least,  speculate  what  a  jury  might  do 
under  such  circumstances,  but  is  bound,  as  to  him,  to 
sustain  its  jurisdiction,  and  will  enforce  against  him  the 
trust  (/).  Thus  a  purchaser  for  value  may  lose  the 
benefit  of  the  protection  to  which,  imder  this  provi- 
sion, he  would  have  been  otherwise  entitled. 

If,  since  this  statute,  a  person  acquire,  and  for  twenty  PersonB  haying 
years  be  permitted  to  retain,  the  possession  of  land  or  ^^^J^^^^. 
rent  held  upon  an  express  trust,  but  does  not  acquire  veyance,  of 
them  by  conveyance  from  the  trustee,  the  case  would  ^^i^  ^^  ^. 
seem  not  to  be  within  the  section  25,  but  as  to  the  V^^^  tn^st- 
trustee  within  the  section  2,  and  as  to  the  cestui  que 
trusts  within  the  section  24.     Those  equitable  rights  of 
cestuis  que  trusty  which  are  distinguishable  from  their 
equitable  rights  under  express  trusts,  are  the  subject 
of  the  section  24,  whilst  the  latter  rights  are  the  sub- 
ject  of  the   section   25.     By  the  former  section  the 
cestui  que  trusty  after  the  lapse  of  twenty  years,  with 
an    allowance   for   disabilities,  if  any,  is  barred;  and 
if  the  claim  be  under  the  trustee  and  by  a  conveyance 
for  value,  the  cestui  que  trusty  after  the  same  lapse,  and 
with  a  like  allowance,  is  equally  barred  (^). 

Since  this  statute  volunteers,  however,  taking  a  con-  Taking  con- 
veyance of  property  subject  to  an  express  trust,  either  ^^f^^jj^ 
with  or  without  notice  of  the  trust,  are  still  trustees  and 
subject  to  the  trust  as  before  the  act  (A). 

When  this  I'elation  subsists  with  reference  to  either  The  relation 
the  inheritance  of  land  or  rent,  or  to  a  chattel  interest  ^jj^^^^g 
carved  out  of  it  absolutely,  or  for  raising  out  of  the 
land  or  rent  a  charge  upon  it,  the  effect  and  residt 

(/)  See  Att.'Gen.  v.  Flint,  4  G.  44;  SccH  v.  Scott,  4  H.  L.  C. 

Hare,  147.  1065;  Tfte  Q>mmis8i4>n€r8  of  Do^ 

(g)  6  H.  L.  C.  215.  nations  y.  Wybrants,  2  Jo.  &  Lat. 

(A)  See  Bell  v.  Bell,  Lloyd  &  182;  SturgU  y.  Mone,  supra. 
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in  any  of  these  cases,  as  between  the  trustee  and  the 
cestui  que  trust  themselves,  would  be  the  same.  But  as 
between  them  on  the  one  hand,  and  third  persons  claim- 
ing the  inheritance  on  the  other  hand,  some  important 
distinctions  and  considerations  are  to  be  noticed.  Thus, 
in  the  case  of  a  trust  of  the  inheritance  itself,  or  of  the 
inheritance  subject  to  a  trust  to  raise  out  of  it  a  charge 
thereon,  the  trustee  at  law,  and  the  cestui  que  trust  in 
equity,  or  the  former  only,  may,  after  the  requisite 
period,  be  absolutely  barred.  But  in  the  case  of  the 
chattel  interest  in  either  of  the  supposed  instances,  the 
relation  of  cestui  que  trust  is  created,  not  only  between 
the  person  beneficially  entitled  to  such  interest,  and  the 
person  to  whom  it  is  immediately  given,  but  also  be- 
tween the  owner  of  the  inheritance  and  this  last  person, 
and,  therefore,  the  possession  by  such  owner  is  the  pos- 
session of  such  person,  and  as  against  him  operates 
nothing,  and  consequently  has  no  effect  as  against  his 
cestui  que  trusty  the  person  absolutely  entitled  to  the 
term  beneficially,  or  to  the  charge  or  upon  the  term  on 
the  charge  itself  (i). 
In  cases  of  In  one  case,  however  (A),  the  annuity  and  arrears  were 

^®'  secured  by  an  existing  trust  term,  and  yet,  as  against  a 

subsequent  incumbrancer,  the  claim  for  the  arrears  was 
limited  to  six  years.  But  the  arrears  beyond  that 
amount  were  claimed  under  the  covenant  to  pay  the 
annuity  as  a  specialty  debt,  within  the  3  &  4  Will.  4, 
c.  42,  and  not  under  the  term  and  trusts.  K  the  trustee 
of  the  term  had  entered  he  would  have  been  entitled 
to  raise  for  his  cestui  que  trust  the  whole  arrears  (/). 
Lord  St.  Leonards,  C,  said  he  did  not  think  the  au- 

(i)  Young  Y.  Lord  Waterparh,  G.  692;  Burrowesy.  Gore.  6  H. 

13  Sim.  202 ;  8.  (7.,  on  appeal,  10  L.  C.  907. 

Jnr.  1;  stated  more  fnUy  6  Jnr.  (A)  Hunter Y.NoeJtold$,  1  Mac. 

656;  Blair  v.  Nugent,  9  lb.  400 ;  &  G.  640. 

Hunt  V.  Bateman,  10  lb.  360;  (Z)  See  Cbx  v.  Dolman,  supra. 
Cox  V.  Dolman,  2  De  Gex,  M.  & 
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thority  of  Hunter  v.  Nocholds  could  be  quoted  against 

that  of  Young  v.  Lord  Waterpark{m)\  and   Stuart, 

V.-C,  said  arguendo  {n),  that  Hunter  v.  Nockolds  is 

overruled  by  Cox  v.  Dolman^  and  referred  to  Young  v. 

Lord  Waterpark. 

Although  every  charge  imposes  a  burden,  but  may  —when  the 

not  create  a  trust  (o\  and  a  person  with  a  mere  naked  "Elation  is, 

.  .1  11.  *"*^  when  it  IS 

authority  to  raise  a  charge  on,  but  havmg  no  estate  or  not  created. 

interest  in,  land  or  rent  is  not  an  express  trustee  (/?), 
within  the  3  &  4  Will.  4,  c.  27,  yet  a  charge  may  be 
imposed  upon  property  in  such  a  way  as  to  create,  in  the 
person  taking  the  property,  the  obligation  as  a  trustee 
of  giving  eJBTect  to  the  charge  and  also  so  as  to  create  an 
express  trust,  and  between  such  person  and  the  person 
entitled  to  the  charge,  the  relation  of  trustee  and  cestui 
que  trust.  Thus  estates  were  devised  to  trustees  and 
their  heirs  upon  trust  to  convey  such  estates  to  A.  for 
life,  but  subject  to  and  charged  with  annuities  in  favour 
of  charities,  two  of  whom  were  corporations,  and  sub- 
ject thereto  to  the  first  and  other  sons  successively  of 
A.  in  tail.  Whether  the  estates  are  or  are  not  con- 
veyed the  provision  for  the  charities  is  an  express  trust, 
and  the  relation  of  trustee  and  cestui  que  trust  between 
the  trustees,  or  the  beneficial  devisees  of  the  estates,  and 
the  annuitants,  is  created  (^). 

A  resulting  trust  may  be   an  express  trust,  under  The  relation 
which  this  relation  may  originate.      Thus,  where  the  "^Jer  a^**^ 
trusts  expressly  declared  by  an  instrument  do  not  ex-  snlting  trust 
haust  the  whole  interest  in  the  property,  but  the  instru-  ^^  express 


(m)  See  8.  C,  supra.  lb.  138;  Dickenson  v.  Teasdale, 

(»)  Blofcer  v.  Blower ^  6  Jur.,  81  Beav.  611;  on  app.  1  De  Gex, 

N.  S.  33.  J.  &  S.  52. 

(jo)  Hughes  t.  Eelly^  8  Dru.  &  ip)   Dickenson   v.    Teasdale^ 

War.  48 ;  Harrison,  v.  Dui^nan,  supra. 

2  lb.  295;  Francis  v.  Grover^  6  {q)  The  Commissioners  of  Do^ 

Hare,  1 ;  Chappell  v.  Rees,  1  De  nations  v.  Wyhrants,  2  Jo.  &  Lat. 

Gex,  M.  &  G.  393;  16  Jur.  417;  182.     On  this  case  see  6  H.  L.  C. 

Hunt  V.   Dateman,   10  Ir.  Eq.  209. 

Rep.  360;  Dun44isy.  Blahey  11 
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ment,  on  the  face  of  it,  shows  a  trust  resulting  by  ope- 
ration of  law,  such  resulting  trust  is  an  express  one 
within  the  3  &  4  Will.  4,  c.  27,  and  nnder  which  this 
relation  between  the  trustee  and  the  person  entitled  by 
reason  of  that  trust  originates  (r). 

The  case  of  Salter  v.  Cavanagh  was  one  of  resulting 
trust,  under  a  will,  for  the  heir  of  the  testator,  and 
seems  to  have  been  decided  mainly  on  the  ground  that 
as  the  trustee,  in  relation  to  the  trusts  expressly  de- 
clared by  the  will,  was  an  express  trustee,  and  was  not 
intended  to  be  benefited,  he  must  be  considered,  in  rela- 
tion to  the  resulting  trust,  not  merely  a  constructive 
but  an  express  trustee  also. 

Sir  E.  Sugden,  L.  C,  referring  to  this  case,  said(5), 
"  it  seems  to  have  been  held  that  an  implied  trust  is  an 
express  one  within  the  act,  where  it  arises  upon  the 
face  of  the  instrument  and  is  not  to  be  made  out  by 
evidence;  but  upon  this  point  I  am  not  called  upon  to 
give  any  opinion." 

The  relation  is  of  as  much  force  in  express  trusts  of 
equitable  interests  as  in  express  trusts  of  legal  interests. 
In  the  case  of  equitable  interests,  the  legal  estate  being 
in  other  persons,  the  trustees  cannot  enter  into  posses- 
sion of  the  property,  but  the  principle  is  the  same  {t). 

A  purchaser  for  value  of  an  advowson  subject  to  an 
express  trust,  with  direct  notice  of  the  trust,  is,  however, 
notwithstanding  the  25th  section,  stiU  liable  to  the 
trusts.  For  that  section,  in  terms,  embraces  land  and 
rent  only,  and  tl^ese  terms,  according  to  the  meaning 
assigned  to  them  by  the  first  section,  do  not  include  ad- 
vowsons(M). 

This  relation  in  all  cases  of  express  trust  of  those 
subjects  of  property  which  are  not  embraced  by  the 


(r)  Salter  t.  Cnranagh,  1  Dru. 
&  Wal.  087. 
(«)  2  Jo.  &  Lat.  196. 


(0  23  BcaT.  635;  29  Ih.  187. 
(w)  See  ante,  p.  62 ;  post,  Chap. 
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24th  and  25th  sects,  of  the  3  &  4  Will.  4,  c.  27,  also  re- 
mains on  the  same  footing  as  before  this  statute  {x). 

This  relation,  when  originating  under  a  trust  not  ex-  Effect  of  the 
pressed  but  implied  only,  is,  for  our  present  purpose,  of  ^^*k^  truBte!. 
less  force  than  when  originating  imder  an  express  trust. 

Implied  trusts  are  raised  or  created  by  act  or  con- 
struction of  law(y).  But  the  law  never  implies,  the 
court  never  presumes  a  trust,  but  in  case  of  absolute 
necessity  (r).  Even  in  the  case  of  implied  trusts,  the 
supposition  is  that  the  whole  intention,  so  far  as  it  is 
committed  to  writing,  is  before  the  court.  In  such 
cases  it  may  be  right  to  hold,  that  a  gift  in  one  part  of 
an  instrument  in  terms  which,  if  uncontrolled  by  the 
context,  would  give  an  absolute  interest,  shall  not  be  re- 
duced to  a  trust  by  equivocal  expressions  in  another 
part  of  the  instrument.  But  even  this  does  not  apply 
where  the  court  has  not  the  expressions  of  the  donor 
before  it  for  its  guidance  (a). 

For  the  present  purpose,  these  trusts  may  be  divided  Which  are  of 
into  such  as,  independent  of  any  intention,  a  court  of 
equity,  in  case  certain  facts  be  established  in  evidence, 
may  possibly  and  eventually  declare  against  a  person 
who  claims  to  be,  and  primd  facie  is,  the  true  owner, 
commonly  designated  constructive  trusts  (^);  and  such 
as  are  or  may  be  founded  on  some  supposed  intention 

(a?)  See  Phillipo  t.  Munnings,  (z)  Per  Raynsford,  C.  J.,  (hoh 

2  MyL  &  C.  809;  Obee  v.  Bishop,  v.  Fountain,  3  Swanst.  586. 

1  De  Gex,  F.  &  J.  137;  Marquis  (a)  Ths  Mayor,  ^c.  of  Gtouees- 

Clanricarde  t.  Henning,  80  Beav.  ter  v.  Wood,  3  Hare,  131. 

176;  DtiJie  of  Leeds  Y,  Earl  Amn  (J)  Townsend  v.  TotvnseTid,  1 

hergt,  2  Phill.  117;  Evtms  v.  Bag-  B.  C.  C.  650;  2  Cox,  28 ;  2  Sch. 

well,  2  Con.  &  L.  617;  Tyson  v.  &  Lef.  634;  Gregory  y,  Gregory, 

Jackson,  80  Beav.  384;  Prior  t.  Cowp.  201 ;  Jac.  631 ;  Beekford 

Hornhlow,  2  Y.  &  C.  200;  Dims-  v.  Wade,  17  Ves.  96 ;  Champion 

dale  V.  Budding,  1  Y.  &  C,  N.  y.  Righy,  1  Ross.  &  M.  689;  19 

C.  265;  Brittlebank  v.  Goodwin,  L.  J.,  N.  S.,  Ch.  211 ;  Portlook  v. 

16  W.  R.  696 ;  37  L.  J.,  Ch.  877,  Gardner,  1  Hare,  594 ;  Roberts 

S.  a  V.  Tunstall,  4  Hare,  257;  1  Dm. 


T.  Foiii 


Per  Raynfiford,  C.  J.,  Cooh      &  Wal.    687 ;   Marquis   Clanri- 
nfain,  8  Swanst.  585.  carde  v.  Henning,  30  Beav.  176. 
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of  the  parties  existing  when  the  transaction,  out  of 
which  they  arise,  occurred. 

As  instances  of  the  former  of  these  two  classes  of 
implied  trusts,  namely,  constructiye  trusts,  may  be  men- 
tioned the  renewal  of  a  lease  by  an  executor  (c),  by  a 
trustee,  not  being  an  express  trustee  (d) ;  by  a  guar- 
dian {e) ;  by  a  tenant  for  life  (/) ;  by  the  husband  of  a 
cestui  que  trust  {g\  especially  where  she  is  a  lunatic, 
although  a  quasi  tenant  in  tail  {h\  who,  however,  ia  the 
absence  of  disability  obtaining  a  renewal,  would  take 
the  renewed  lease  absolutely  and  without  any  equity  in 
favour  of  those  claiming  after  the  qucLsi  estate  tail  {i) ; 
by  a  mortgagee  (k) ;  by  a  joiat  lessee  (J) ;  the  purchase 
by  an  executor  of  a  mortgagee  for  a  term  of  the  rever- 
sion (m) ;  the  purchase  of  an  estate  imtil  payment  of  the 
purchase-money  («) ;  the  loan  of  trust  money  on  mort- 
gage, with  notice  of  the  trust,  from  a  trustee  {o) ;  the 
receipt  of  the  profits  of  an  infent's  estate  by  a  stranger  (/?) ; 
in  questions  of  doubt  whether  any  trust  exists  and 
whether  those  in  possession  are  not  entitled  to  the  pro- 


(c)  HoU  V.  Holt,  1  Ch.  Ca. 
190;  Whalley  v.  mialUy,  1 
Vcm.  484;  James  v.  Dean,  11 
Ve8.382. 

{d)  QHffin  V.  Ofiffin,  1  ScK 
&  Lef.  352;  Edwards  y.  Lewis, 
8  Atk.  538 ;  Killick  v.  Flexney, 
4  B.  C.  C.  161;  FitzgiUon  v. 
Seanlan,  1  Dow,  261 ;  Petre  v. 
JPetre,  1  Drew.  393. 

(ff)  Mason  v.  Day,  Pre.  Ch. 
819;  Pierson  v.  Sfuyre,  1  Atk. 
480;  Mxlner  v.  Lord  Harewood, 
18  Ves.  276. 

(/)  PiekeHng  v.  Vowles,  1 B. 
C.  C.  197;  BowUs  v.  Stewart,  1 
Scb.  &  Lef.  209 ;  Eyre  v.  Dol- 
phin, 2  Ball  &  B.  290;  James  v. 
Dean,  15  Yes.  236;  Randall  y. 
Russell,  8  Mer.  190;  (biddings  y, 
Giddinffs,  3  Bass.  241 ;  Tanner 
T.  Elworthy,  4  Beav.  487. 

ig)  Mxlner  y.  Lord  Harewood, 


18  Ves.  275. 

(A)  FUzroy  v.  Howard,  8  Rnas. 
225. 

(i)  Blake  y.  Blake,  1  Cox, 
266. 

{k)  Rakestraw  y.  Brewer,  2  P. 
W.  511;  Coppin  y.  Femyhimgh, 
2  B.  C.  C.  291 ;  Neshitt  v.  Tre- 
dennich,  1  Ball  &  B.  29 ;  lUzye- 
rald  y.  Rain^ord,  lb.  37,  n. 

(0  Palmer  y.  Young,  1  Vera. 
276;  Featherstonhaugh  y.  Fen- 
wick,  17  Ves.  298. 

(to)  Foshrooke  y.  Balguy,  1 
Myl.  &  K.  226. 

(»)  Toft  y.  Stephenson,  7 
Hare,  1. 

(o)  In  re  Scott,  8  Ir.  Eq.  Rep., 
N.  S.  316. 

(p)  Lochey  y.  Loehey,  Pre.  Ch. 
518;  2  Sch.  &  Lef.  633.  See  also 
Hicks  y.  Sallitt,  ^l>^  Gex,  M.  & 
G.  782. 
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perty  for  their  own  benefit  (y),  or  upon  the  effect  of  an 
instrument  either  obscure  or  informal  (;•),  or  upon  an 
inquiry  into  fiu^ts  of  ascertained  obscurity  and  diffi- 
culty {s) ;  in  cases  of  constructive  fraud,  where  the  trust 
is  constituted  by  a  decree  of  a  court  of  equity  founded 
on  the  fi*aud  (t) ;  on  the  construction  of  an  executory 
trust  as  distinguished  &om  a  trust  executed  (z^).  In 
all  these  and  analogous  cases  constructive  trusts  arise, 
and  the  relation  of  trustee  and  cestui  que  trust  is 
created. 

In  this  class  of  implied  trusts  the  principles  of  justice  Effect  of 
and  the  interests  of  mankind  require  that  the  utmost  t^^in^this 
regard  should  be  paid  to  the  length  of  time  during  class. 
which  there  has  been  enjoyment,  inconsistent  with  the 
existence  of  the  trust  {x).  If  a  person  has  been  in 
possession,  therefore,  not  as  a  trustee  under  some  instru- 
ment, but  under  such  circumstances  that  in  equity  he. 
would  be  considered  constructively  a  trustee,  and  yet 
has  continued  that  possession  for  more  than  twenty 
years,  the  right  of  the  party  who,  but  for  that  posses- 
sion and  lapse  of  time,  would  be  the  right  owner,  is 
barred  (y)  firom  the  time  when  he  was  able  to  institute 
a  suit  in  assertion  of  his  claims,  with  an  allowance  how- 
ever, for  disabilities  (z) ;  and  although  under  disability, 
yet  if  claiming  by  virtue  of  rights  derived  through  per- 
sons able  to  assert,  but  who  abstained  from  asserting 

(q)  6Myl.  &  C.  17.     See  also  291;  9  Ves.  687,  688;   ^ell  v. 

AU,'Oen,y,  St.  John's  Hospital^  Bell,  Lloyd   &  G.  44;   Davie* 

Bedf&rdy  18  W.  R,  956.  v.  Bavies,  4  Beav.  64 ;  Thompson 

(r)  2  Vera.  299;  2  Jac.  &  W.  t.  Simpson,  1  Dru.  &  W.  459; 

321.    See  also  Att.-O&n.  v.  St,  StereartY.  Marquis  Conyngham, 

John's  Hospital,  Bedford,  13  W.  supra. 

R.  966.  (ar)  6  Myl.  &  C.  17.    See  also 

(*)  Bechford  t.  Wade,  17  Ves.  Att.'Oen.  t.  St.  John's  Hospital, 

96;  MaUme  v.   O'Cbtinor,  9  Jr.  Bedf ord,  IS  W.B.  955. 

Eq.  Rep.,  N.  S.  459;  Stewart  v.  (y)  JPetre  v.  JPetre,   1  Drew. 

Marquis  Conyngham,  1  lb.  536.  393. 

(<)  2 Sch.  &  Lef.  634.  (2)  Beckfordy.  Wade,  17  Ves. 

{'u)^^8enhousey.  Earl,  Arab.  92;  Ibrster  y.  Hodgson,  19  lb. 

285;    Otrdwell  t.  Maekrill,  lb.  184. 
515;  Warrick  v.  Warrich,  3  Atk. 
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2.  By  con- 
BtTQction  Off 
law  foanded 
on  sn^pofied 
iatentioiL 


them,  he  stands  in  their  place,  and  the  disabilities  which 
affected  them  affect  him  (b). 

DifiSculties  will  doubtless  often  arise  in  determining 
under  what  circumstances  a  constructive  tixist  is  created 
and  this  relation  arises.  But  these  difficulties  being 
overcome,  and  the  relation  established,  the  application 
of  the  law  under  consideration  to  the  case  is  clear  and 
certain. 

These  cases  of  constructive  trust  are  not  the  subject 
of  any  positive  law  {b),  but  the  maxim  (Bquitcis  sequitur 
legem  is  applied  to  them  (c). 

As  instances  of  the  other  of  the  two  classes  of  im- 
plied trusts  just  noticed,  namely,  those  which  are  or 
may  be  founded  on  some  supposed  intention  of  the 
parties,  may  be  mentioned  the  case  of  a  trust  arising 
by  operation  of  law,  where  one  person  purchases  and 
pays  for  an  estate,  and  in  the  conveyance  the  purchase- 
money  is  expressed  to  be  paid  by  the  purchaser,  but  the 
estate  is  conveyed  to  another  person,  a  stranger  to  the 
purchaser  (d) ;  and  cases  where  property  is  conveyed 
upon  trusts,  but  the  trusts  expressed  do  not  exhaust  the 
whole  of  the  interest  in  the  property,  and  the  unex- 
hausted interest  results  to  the  grantor  («),  and,  in  some 
instances  at  least,  when  the  resulting  trust  does  not 
appear  on  the  &ce  of  the  instrument  containing  such 
partial  declaration  (/ ),  or  where  the  trust  cannot  take 


(J)  30  Beav.  181. 

( r)  See  Dnke  of  Leeds  t.  Earl 
Amh4frst,  2  Thilim. 

id)  See  Afum.,  2  Vent  361; 
Gaseowne  v.  Theving,  1  Vem. 
866;  Lloyd  v.  Spillett,  2  Atk. 
150;  Smithy.  Baker,  1  Atk. 385; 
Murleu  v.  Ib'anklin,  1  Swanst. 
17, 18;  Groves  y.  Orovesy  3  Yon. 
&  Jer.  163;  Dyer  v.  Dyer,  2  Cox, 
92;  Redin^on  v.  Medinyton,  3 
Ridgw.  177;  Ladev.  Lade,  1  Wils. 
21 ;  Lewis  v.  Lane,  2  Mjl.  & 
K.  449;  Ambrose  v.  Ambrose,  1 
P.  TV.  321 ;  IJje  parte  Vernon, 
2  Ih.  511>;    jrtder  v.  Kidder,  10 


Ves.  360;  Tovny  v.  Peachy,  2 
Atk.  256;  Willis  Y.  Willis,  2  A^ 
71. 

{e)  Lloyd  t.  Spillett,  sapra; 
St&nehousev.  Evelyn,  8P.  W.232; 
Langham  v.  Nenny,  8  Ves.  467; 
Dafcson  v.  Clarke,  15  Ves.  416; 
18  lb.  247;  Dunnage  t.  White,  1 
Jac.&W.  583;  Lomasr,  Wright, 
2  Myl.  &  K.  769;  Watsonr.  Hayes^ 
5  Myl.  &,  C.  125;  Ward  v.  Dyas, 
Lloyd  &  G.  177;  Salter  Y.  Cava- 
nagh,  1  Dm.  &  W.  187. 

(/^  Salter y.CavanaghfSapTA; 
on  this  case  vide  snpra,  p.  296. 


PERSONS  IN  SPECIAL  RELATIONS.  301 

effect,  or  the  purposes  of  them  cannot  be  accom- 
plished (^);  and  in  cases  of  marriage  articles,  where 
the  settlor  covenants  to  settle,  but  makes  no  settlement 
of  the  property  (A).  In  all  these  and  analogous  cases 
implied  trusts  of  the  latter  of  the  two  kinds  just  men- 
tioned also  arise,  and  the  relation  of  trustee  and  cestui 
que  trust  is  also  created. 

The  application  of  the  law  of  limitation  between  Theapplicar 
parties  standing  in  the  relation  in  question  in  cases  of  fj^^^^^ 
implied  trust  of  the  former  class  is  clear.     But  an  im-  class, 
portant  question  arises  as  to  whether  and  how  far,  as 
between  the  parties  in  this  relation  under  all  or  any  of 
the  cases  of  implied  trust  of  the  latter  class,  the  same 
application  of  this  law  is  or  should  be  made.     PrimA 
facie  it  might  seem  that  the   application  would  and 
ought  to  be  the  same.     The  question,  however,  is  one 
of  considerable  difficulty,  by  no  means  easily  solved, 
and  admits  of  much  discussion  (z). 

The  next  special  relation  we  shall  notice  is  that  of  Mortgagor  and 
mortgagor  and  mortgagee.  mortgagee. 

One  is  much  at  a  loss,  said  Patteson,  J.  (A),  as  to  the  The  relation 
proper  terms  in  which  to  describe  the  relation  of  mort-  ^^fi^cn^d. 
gagor  in  possession  and  mortgagee.  It  is  one  of  a 
peculiar  and  anomalous  nature  and  sui  generis^  and  is 
regulated,  not  by  the  form  of  the  conveyance,  or  the 
legal  consequences  and  effect  of  it,  but  by  a  system  of 
rules  established  by  a  long  train  of  decisions,  and  uni- 
versally adopted  and  acted  upon  in  courts  of  equity  (/). 

The  relations  of  vendor  and  purchaser,  of  principal 
and  bailiff,  of  landlord  and  tenant,  of  debtor  and  cre- 

(^)  Onue  V.  Barley,  3  P.  W.  N.  S.  634. 

20;  iStonehou^e  Y,  Bcelynt  lb.  252;  (i)  See  Salter    v.    Ckvanagh, 

Akroyd  v.  Smithson,  1  Bro.  C.  C.  and  the  obseryations  of  Lord  St. 

608;   Robinson  t.  Taylor,  2  lb.  Leonards  on  this  case,  supra,  p. 

689.  296. 

(K)  See  Bell  v.  Bell,  Lloyd  &  (ft)  5  Adol.  &,  E.  297. 

G.  temp.  Blanket,  49;  Thompson  {I)  2  Jac.  &  W.  178,  183,  236; 

T.  Simpson,  1  Dm.  &  W.  459;  2  Trent  v.  Hunt,  9  Ex.  14;  Doe  d. 

Jo.  &  La  T.  110;  StemaH  v.  Mar-  Rohy  v.  Maisey,  8  B.  &  C.  767  i 

qvis  Conyngham,  1  Ir.  Eq.  Rep.  Pope  v.  Biggs,  9  lb.  246. 
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ChAracters 
ascribed  to 
the  mortgagor. 


ditor,  trustee  and  cestui  que  trust,  have  been  applied  to 
this  relation,  according  to  their  different  rights  and 
interests,  before  or  after  the  condition  forfeited,  before 
or  after  foreclosure,  and  according  as  the  possession  was 
in  the  mortgagor  or  mortgagee.  "  Quo  teneam  vultus 
mutantem  Protea  nodo  ?  "  (m).  Sometimes  the  relation 
is  viewed  as  the  mortgagor  or  the  mortgagee  is  in  or 
out  of  the  possession  of  the  property  mortgaged  (n). 
The  characters  however  of  mortgagor  and  mortgagee 
are  as  well  known,  and  their  rights,  powers  and  interests 
as  well  settled,  as  any  in  the  law(o),  and  the  names 
mortgagor  and  mortgagee  most  properly  characterize 
the  relation  (^). 

A  mortgagor  has  had  ascribed  to  him  a  variety  of 
different  characters  in  which  there  existed  some  points 
of  resemblance,  when  it  was  not  very  material  to  ascer- 
tain what  his  powers  or  interests  were,  or  to  settle  with 
any  great  precision  in  what  respects  the  resemblance 
did  and  in  what  it  did  not  exist.  Thus  he  has  been 
designated  a  tenant  for  years  (5^),  tenant  at  will(r), 
quodam  modo  or  quasi  tenant  at  will  (5),  tenant  at 
sufferance  (^) ;  but  having  a  greater  resemblance  to  a 
tenant  at  sufferance  than  to  a  tenant  at  will  («),  to  the 
mortgagee,  and  as  becoming,  by  a  conveyance  by  the 
mortgagee,  tenant  at  sufferance  to  the  assignee  (v).  He 
has  also  been  designated  as  the  servant  (x),  the  bailiff 
or  agent  (y),  as  resembling  a  person  who  has  executed 

Gilesy  6  Bing.  421. 

{t)  Biidgm.  489;  Thnnder  t. 
Belcher,  8  East,  461;  Partridge 
V.  Beroy  5  Bam.  &  Aid.  604;  1 
Dow.  &  R.  272;  Boe  d.  Roby  t. 
MaUey,  8  B.  &  C.  767. 

(«)  Per  littlcdale,  J.,  9  B.  & 
C  253. 

iv)  Smartle  y.  WUliafM,  Salk. 
245. 

(x)  IH.Bl.  118,11. 

(y)  Arguendo,  Keech  v.  Hall^ 
snpra;  per  Parke,  J.,  Pope  t. 
Biggs,  9  B.  &  C.  245. 


(w)  Hor.  i.,  Epl.  1,  90;  2  Jac. 
&  W.  182. 

(»)  4  Mee.  &  W.  413. 

lo)  Per  Buller,  J.,  Birch  v. 
Wright,  1  T.  R.  383. 

(^)  2  Jac.  &  W.  182. 

(^)  Pofvselg  V.  Blackman,  Cro. 
Jac.  659;  4  Mee.  &  W.  413;  8 
BiDg.  N.  C.  508. 

(r)  Smartle  v.  WilUamjt,  Salk. 
246;  A'eech  t.  Hall,  Doug.  22; 
Leman  v.  Nertnham,  1  Ves.  62. 

(«)  Moss  V.  Oallimore,  Doug. 
S82;  2  Mer.  359;  2  Jac.  &  W. 
234;  9  Ex.  22;  Boe  d.  Fisher  v. 
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a  statute  or  recognizance  {z),  as  being  to  some  intents 
and  for  some  purposes  a  cestui  que  trust  {a)^  and  as 
the  receiver  (h)  of  the  mortgagee.  But  in  Ex  parte 
Wilson  (c),  Lord  Eldon  said,  admitting  the  decision  of 
Moss  V.  Gallimorey  **  I  have  been  often  surprised  by  the 
statement  that  a  mortgagor  was  receiving  the  rents  for 

the  mortgagee A  mortgagee  never  can  in  this 

court  make  the  mortgagor  account  for  the  rents  for  the 
time  past  There  is  not  an  instance  that  a  mortgagee 
has  per  directum  called  upon  the  mortgagor  to  accoimt 
for  the  rents.  The  consequence  is,  that  the  mortgagor 
does  not  receive  the  rents  for  the  mortgagee.  But  it 
would  be  productive  of  much  error,  if  it  were  to  be 
concluded  that  the  resemblance  was  complete,  in  every 
point,  to  any  one  of  the  ascribed  characters"  (rf). 

The  possession  by  the  mortgagor  was   considered  His  possession 
before  the  3  &  4  Will.  4,  c.  27,  as  by  the  permission  fo^^&$^ 
of,  and  as  respects  the  Statute  of  Limitations,  not  WiU.  4,  c.  27. 
adverse  to,  the  mortgagee  (e).     So  also  the  acts  of  the 
mortgagor,  assented  to  by  the  mortgagee,  are  considered 
as  the  acts  of  the  mortgagee  (/ ) ;  and  a  lessor  having 
mortgaged  his  reversion,  and  being  permitted  by  the 
mortgagee  to  continue  in  the  receipt  of  the  rent  in- 
cident to  that    reversion,  is,  presumptione  jurisy  au- 
thorized, if  necessary,  during  such  permission  to  realize 
by  distress,  and  to  distrain  for  the  rent  in  the  name 
of  and  as  the  bailiff  of  the  mortgagee  (  g). 

Although  before  the  3  &  4  Will.  4,  c.  27,  as  will  be  His  possession 
presently  seen,  the   possession   of  the   mortgagee  for  Jjk^^'^^^eeo 
twenty  years,  without  acknowledgment  of  the  title  of  the  * 
mortgagor,  was  considered  a  bar  to  the  latter,  even  in 
equity,  yet  even  there,  before  that  statute,  the  mere 

(«)  Per  Best,  C.  J.,  6  Bing.  {d)  2  Joe.  &  W.  182. 

427.  ie)  Hall  v.  Doe  d.  Surtees,  6 

(a)  4  Bli.  96;  1  Mad.  278,  279,      B.  &  Aid.  687. 

281.  (/)  Per  Tindal,  C.  J.,  7  Bing. 

(b)  Mossr.  Oallimore,  sapn.       699. 

(<?)  2  Ves.  &  B.  262.  (ff)  Trent  t.  Hunt,  9  Ex.  14. 
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possession  by  the  mortgagor  for  the  like  period  without 
any  recognition  of  the  mortgage,  or  any  payment  or 
demand  of  interest,  was  considered  not  a  bar  to  the 
mortgagee  (A).  But  in  Christophers  v.  Sparke(i), 
Sir  Thomas  Plumer,  M.R.,  although  declining  to 
decide  the  point,  said,  he  could  not  accede  to  the  doc- 
trine that  no  length  of  time  wiU  operate  against  a  mort- 
gagee who  has  been  out  of  possession  without  claim  or 
acknowledgment With  respect  to  the  mort- 
gagor, it  is  clear  that  his  equity  is  shut  out  by  the 
mortgagee  being  in  possession  for  twenty  years  without 
acknowledgment ;  then  why  should  not  this  be  recip- 
rocal ?  Why  should  it  be  necessary  for  the  relation  to 
be  kept  alive  in  the  one  case  and  not  in  the  other.  The 
point,  in  fitct,  was  not  decided  in  either  of  the  cases 
mentioned ;  they  turned  upon  particular  circumstances. 
The  question  indeed  did  not  arise  in  the  case  before  his 
honor.  The  heir  of  the  mortgagor  was  in  receipt  of 
part  of  the  rents,  but  the  land  was  in  the  actual  posses- 
sion of  a  prior  mortgagee,  under  a  title  commencing  in 
1788,  seven  years  before  the  deed  imder  which  the 
plaintiff  claimed,  and  the  possession  since  1788  had 
iminterruptedly  gone  along  with  the  title.  The  real 
question  in  the  case  was  as  to  the  existence  of  the  debt, 
and,  if  it  existed,  whether  the  circumstances  were  not 
sufficient  to  raise  the  presumption  that  it  had  been 
satisfied.  In  Sealer  v.  Aston  (A),  Stuart,  V.-C,  said 
the  principle  of  Christophers  v.  Sparke — a  case  of 
the  highest  importance,  and  decided  upon  the  soundest 
principles — is,  that  the  mortgagee  never  took  actual 
possession  of  the  mortgaged  estate,  but  allowed  posses- 
sion of  that  estate,  which,  as  between  mortgagor  and 
mortgagee,  and  by  the  rules  of  the  court,  might  become 
adverse  possession,  to  continue  so  long  that  there  was 

(A)  See  Leman  y.  NefcniMm,         (»)  2  Jac.  &  W.  284. 
1  Ves.  aen.  61.  (*)  8  Jur.,  N.  S.  481,  483. 
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by  ejB9uxion  of  time  an  extingiiisliment  of  the  right  to 
recover  the  mortgaged  estate.  At  law,  however,  subse- 
quently to  Christophers  v.  Sparke,  such  possession  by 
the  mortgagor,  in  the  absence  of  anything  to  the  con- 
trary, was  presumed  to  be  with  the  permission  of,  and 
therefore  no  bar  to,  the  mortgagee  (/)• 

The  mortgagee  has  been  described  to  be  the  holder  Position  and 
of  the  property  mortgaged  as  a  security  for  his  mort-  ^J|JS^|^^  * 
gage  money,  and,  subject  thereto,  a  trustee  for  the 
mortgagor  (iw) ;  not  however  to  all  intents  and  purposes, 
and  subject  to  the  same  rules  by  which  a  court  of 
equity  restrains  persons  filling  a  fiduciary  character 
fix)m  having  any  dealings  for  their  own  benefit  (ti), 
but  is  only  to  some  intents  and  for  some  purposes, 
in  some  sense  and  in  some  sort  likened  to,  a  trustee 
— not  that  he  can  with  any  correctness  of  speech 
be  called  a  trustee.  In  truth,  till  the  debt  is  paid 
off  he  cannot  be  considered  at  all  as  a  trustee  (o); 
for  every  person  in  whom  the  legal  estate  is  vested, 
with  a  beneficial  interest  for  another  person,  in  a  sense, 
is  a  trustee  for  that  person  (je?).  On  a  demand  and 
tender  of  the  principal  and  interest  he  is  a  trustee 
to  convey  the  estate  to  the  mortgagor  (q).  But  it  is 
only  in  a  secondary  point  of  view,  and  under  certain 
circumstances,  and  for  a  particular  purpose,  that  the 
character  of  trustee  constructively  belongs  to  a  mort- 
gagee. No  trust  is  expressed  in  the  contract ;  it  is  only 
raised  by  implication,  in  subordination  to  the  main 
purposes  of  it,  and  after  that  is  fiilly  satisfied,  its  pri- 
mary character  is  not  fiduciary.  It  is  a  contract  of  a 
peculiar  nature,  by  which,  under  certain  conditions,  the 
mortgagee  becomes  the  purchaser  of  a  security  and 
pledge,  to  hold  for  his   own   use   and  benefit      He 

(0  J^aU  T.  Jhe  d.  Surtees,  5  (n)  8  Hare,  221. 

B.  &  Aid.  687.  W  1  Myl.  &  K.  287. 

(hi)  Jickling's  Analogy,  70;  1  (/i)  4  Bli.  96;  8  Hare,  220. 

Mad,  278;  2  Ball  ^  B.  575.  (^)  lb.  97. 

L.  X 
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acquires  a  distinct  and  independent  beneficial  interest 
in  the  estate ;  he  has  always  a  qualified  and  limited 
right,  and  may  eventually  acquire  an  absolute  and 
permanent  one  to.  take  possession,  and  he  is  entitled  to 
enforce  his  right  by  adverse  suit  in  invitum  against  the 
mortgagor;  all  which  can  never  take  place  between 
trustee  and  cestui  que  trust.  They  have  always  an 
identity  and  unity  of  interest,  and  are  never  opposed  in 
contest  to  each  other.  In  general  a  trustee  is  not 
allowed  to  deprive  his  cestui  que  trust  of  the  possession, 
but  a  court  of  equity  never  interferes  to  prevent  the 
mortgagee  firom  assuming  the  possession.  In  this  the 
contrast  is  strongly  marked.  The  interference  is  re- 
fused because  the  mortgagor  and  mortgagee  do  not,  in 
this  instance,  stand  in  the  relation  of  trustee  and  cestui 
que  trust.  The  ground  on  which  a  mortgagee  is,  in 
any  case,  and  for  any  purpose,  considered  to  have  a 
character  resembling  that  of  a  trustee,  is  the  partial 
and  limited  right  which,  in  equity,  he  is  allowed  to 
have  in  the  whole  estate  legal  and  equitable.  He  does 
not  at  any  time  possess,  like  a  trustee,  a  title  to  the 
legal  estate,  distinct  and  separate  fi*om  the  beneficial 
and  equitable.  Whenever  he  is  entitled  at  all  to  either 
he  is  fiilly  entitled  to  both,  and  to  the  legal  and  equi- 
table remedies  incident  to  both ;  but  in  equity  his  title 
is  confined  to  a  partictilar  purpose.  When  the  money 
due  to  him  is  paid,  his  duty  is  to  reconvey  the  estate  to 
the  person  entitled  to  it;  it  never  remains  in  his  hands 
clothed  with  any  fiduciary  duty.  When  paid  off,  the 
mortgage  title  ends,  and  then,  and  not  before,  the  im- 
plied trust,  to  surrender  the  estate  to  the  person  en- 
titled to  demand  it,  begins  (r).  All  the  cases  treat  the 
mortgagee,  as  soon  as  he  is  paid,  as  becoming  a  mere 
naked  trustee,  holding  the  legal  estate  for  the  benefit  of 
•     the  cestui  que  trust,  the  mortgagor  (*).     And  yet  there 

(r)  2  Jac.  &  W.  183,  184.  (*)  1   Mad.  278,  279,   281;    1 

MtI.  &  K.  287. 
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is  a  great  difference,  and  nothing  proves  it  better  than 
this,  that  though  he  is  a  trustee  for  twenty  years,  yet,  if 
he  takes  but  a  little  bit  more,  the  case  becomes  altered, 
and  after  that  time,  without  any  acknowledgment,  or 
any  account,  he  is  no  longer  a  trustee  (t). 

A  mortgagee  in  possession  has  been  described  as  a  When  in  pos. 
bailiff  without  a  salary,  accountable  to,  but  not  paid  by,  ^®"*®°- 
the  mortgagor  (m)  and  quasi  owner  (ar).      When  he 
takes  possession  he  is  not  acting  as  a  trustee  for  the 
mortgagor,  but  independently  and  adversely  for  his  own 
benefit  (y). 

There  is,  however,  this  material  difference  between  Difference  be- 
adverse  possession  at  law  and  the  possession  of  tlie  J^^  mJT^ 
mortgagee ;  the  former  is  inconsistent  with  the  title  of  adverse  posses- 
the  true  owner,  the  latter  is  consistent  with  the  equit- 
able title  of  the  mortgagor.     The  former  for  twenty 
years  gives  absolute  title  at  law,  but  the  latter  for  the 
like  period  does  not,  in  itself,  give  title  against  the 
mortgagor  {z\ 

A  mortgagee  may  be,  either  before  de&ult,  tenant  Hia  position   / 
in  mortgage,  or  after  default  and  before  possession,  in  after  posses- 
which  state  he  is  a  mere  creditor,  having  a  lien  upon  ^^'^• 
the  estate,  and  being  entitled  to  take  possession ;    or 
he  may  be,  aft«r  possession  and  before  payment  of  his 
debt,  in  which  state  he  is  a  qucisi  owner,  and  is  holding 
the  estate  for  his  own  purpose  of  working  out  his  own 
satisfaction ;  or  he  may  be  in,  afl«r  payment  of  the 
debt,  and  then  he  is  a  mere  trustee  (a). 

The  mortgagee,  assenting  to  the  acts  of  the  mort-  Assenting  to 
gagor,  adopts  those  acts  (b),  and,  permitting  the  mort-  *^®  ^^  ^^  *^® 
gagor  to  continue  in  the  receipt  of  the  rent,  authorizes 

(0  Per  Lord  Eldon,  C,  Dillan  (y)  2  Jac.  &  W.  184;  7  Bing. 

y.  Parker,  Jac.  613.  599. 

(«)  IkivU  y.  DeTidy,  8  Mad.  (z)  1  Mad.  &  G.  184. 

170;    Quarrell   v.   Beckford,    1  •     (a)  Per    Lord    Brongham,    1 

Mad.  269.  Myl.  &  K.  287. 

(a?)  1  Myl.  &  K.  287.  (h)  7  Bing.  599. 
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possession  be- 
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Will  4,  c.  27. 


Acts  admit- 
ting title  of 
mortgagor. 


Tb«  relation 
altered  by  that 
act 


MortgajgoT  in 
possession. 


him,  pr(Bsumptione  juris,  to  realize,  if  necessary,  tlie 
rent  by  distress  in  the  name  and  as  the  bailiff  of  the 
mortgagee  (c). 

If  before  3  &  4  Will.  4,  c.  27,  the  mortgagee  was 
in  possession  of  the  whole,  and  not  a  part  oni.j{d)y 
of  the  estate  in  mortgage  for  twenty  years  without 
claim  by  the  mortgagor,  who  was  firee  from  disability  (e), 
the  mortgagor  was  barred  (/).  But  even  during  such 
possession,  if  the  mortgagee  in  a  letter  to  a  friend  (^), 
such  letter  proving  itself  (A),  in  a  settlement  between 
third  persons  (z),  in  a  surrender  to  which  neither  the 
mortgagor  nor  his  heirs  were  parties  (A),  in  an  asagn- 
ment  (/),  in  an  answer  in  Chancery  (m),  by  a  recital  in  a 
deed(/2)  or  in  his  will(o),  treated  or  alluded  to  the 
mortgage  as  subsisting,  or  kept  an  account  (/?),  or  de- 
manded the  principal  money,  or  received  the  interest  (^), 
such  a  possession  was  no  bar,  and  the  title  of  the  mort- 
gagor remained  for  twenty  years,  computed  from  any 
such  act  of  the  mortgagee. 

The  chapter  27  has  introduced,  in  this  relation,  im- 
portant alterations.  Now,  if  the  mortgagor  be  in  pos- 
session for  twenty  years  and  upwards,  whether  the  mort- 
gage be  legal  or  equitable  (r),  without  payment  of 
principal  or  interest,  and  without  acknowledgment  in 
writing  of  the  title  of  the  mortgagee,  in  the  mode  ex- 
pressed in  the  section  14,  the  mortgagee  is  barred  at 


(e)  Trent  t.  Bunt,  9  Ex.  14. 
(rf)  Burke  Y.  Lynch,  2  Ball  & 

B.  426;  Blake  r.  I}ttter,  lb.  505. 
(e)  Blenrett  v.  Thomas,  2  Vea, 

jrai.  609;  St.  John  v.  Turner,  2 
Vem.  418;  Trash  t.  White,  3  B. 

C.  C.  289;   Whiting  t.  White,  2 
Cox,  290. 

(/)  2  Jac.  &  W.  187. 
(jf)  IbnwickT,Read,Q'i/Ltidd.S. 
(A)  lb. 

(i)  2  Cox  C.  C.  294. 
(k)  Hansard   j.    Hardy,    18 
Ves.  460. 


(0  SmaH  V.  Hunt,  4  Mad. 
478,  n.  (a). 

{m)  Procter  v.  Oates,  2  Atk. 
140. 

(»)  Carew  y.  Johnttone,  2  Sch. 
&L.  295. 

(o)  Anon^  S  Aik,  SU, 

Ip)  Vernon  y.Bethell,  2  Eden, 
114;  Anon.,  2  Atk.  533. 

(q)  Hatcher  v.  Fineaux,  1 
Lord  Rajm.  740;  Trash  v.  White, 
supra. 

(r)  2  Con.  &  L.  148. 
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law  (s)  and  in  equity  {t).  The  equity  of  redemption  is 
land  in  equity,  and  a  foreclosure  suit  is  to  recover  land 
in  equity,  as  well  as  an  ejectment  is  to  recover  it  at 
law  (u)  ;  and  the  1  Vict.  c.  28,  is  a  legislative  declara- 
tion that  it  is  (ar),  and  treats  legal  and  equitable  rights 
as  co-extensive,  and  both  kinds  are  within  the  section  24 
of  chapter  27,  and  this  later  act(y).  The  mortgagee, 
however,  may  not  be  barred  of  the  land  at  law,  and  yet 
may  be  unable  to  recover  the  mortgage  money  in 
equity  (z). 

But  if  the  mortgagee  does  not  come  as,  or  in  the  cha-  When  mort- 
racter  of,  plaintiff,  to  enforce  his  right,  which  are  the  f^^^L  t^e 
only  cases  provided  for  by  the  statute,  chapter  27,  but  act, 
merely  as  a  defendant  in  a  suit  instituted  prior  to  the 
passing  of  that  statute,  by  a  puisne  creditor  for  the  pur- 
pose of  raising  his   demand,   the  statute  is  inappli- 
cable (a). 

So,  if  a  mortgagor,  without  the  mortgagee,  convey  —or  by  act  of 
part  of  the  mortgaged  property  to  a  purchaser,  and  the  *^*  mortgagor, 
mortgagee  continues  to  receive  interest  on  the  morir 
gage,  no  title  is  gained  by  the  purchaser  against  the 
mortgagee  (&). 

On  the  other  hand,  if  the  mortgagee,  whether  legal  Effect  of  poe* 
or  equitable  (c),  continue  in  possession  for  a  like  period  "**^^* 
of  twenty  years  without  giving  to  the  mortgagor  any 
acknowledgment  according  to  the  section  14  or  the 


(s)  Sect  2;  1  Vict.  c.  28;  Doe  (u)  2  Con.  &  L.  149;  2  Hare, 

d.  Jonet  y.  Williams,  5  Ad.  &  £.  334. 

291;  Doe  d.  Roylance  v.  Light-  (a?)  8  Ir.  Eq.  Rep.,  N.  S.  822. 

fotft^  8  Mee.  &  W.  658;  Doe  d.  (y)  See  Wrixon  v.  VUe,2Con. 

Palmer  v.  Eyre,  17  Q.  B.  866;  k  L.  188. 

He  Mnskerry,  9  Ir.  Eq.  Rep..  N.  («)  2  Con.  &  L.  149. 

S.  94;  Fortyth  v.  Bnrtan^  8  Ex.  («)  Murphy  v.  Sterne,  1  Dru. 

716;  Doe  d.  Badeley  t.  Massey,  &  Wal.  236. 

16  Jnr.  1038.  (ft)  Doe  d.  Palmer  t.  Eyre,  17 

(t)  See  Dearman  v.  Wyoh,  9  Q.  B.  866;  Pe  Muskerry,  9  Ir. 

Sim.  670;  8  Ix.  Eq.  Rep.,  N.  S.  Eq.  Rep.,  N.  S.  94;  Chinnery  y 

822;  Wrixon  y.  Vtze,  2  Con.  &  Evam,  11  H.  L.  C.  116. 

L.  188;  Gregsan  y.  ffindley,  10  ((;)  2  Con.  &  L.  138. 
Jnr.  888. 
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section  28  {J),  the  mortgagor  is  barred^  both  at  law  {e\ 

and  in  equity  (/). 
After  becom-         If>  however^  both  characters  be  united  in  the  mort- 
mg  owner  of     gagee,  as  if  he  become  either  the  purchaser  of  the  life 
redemption.       interest  of  a  tenant  for  life  {ff\  or  the  devisee  for  life,  or 

a  tenant  in  common  with  others  (A),  of  the  equity  of 

redemption,  the  relation,  so  long  as  that  union  exists,  is 

not  affected. 
HisposseBsion,       Where  before  the  3  &  4  Will.  4,  c.  27,  a  mortgagee 

before  and        obtained,  and  for  twenty  years  and  upwards  continued, 
nnoe  tfaeact^  '.  /•li-iij  -i. 

of  part  of  the    the  possession  of  only  part  of  the  land  or  rent  in  his 

property.  mortgage,  and  the  mortgagor  retained  the  possession  of 

the  remainder,  paying  the  interest  on  the  mortgage,  such 
possession  of  the  mortgagee  did  not  (z),  and  it  is  appre- 
hended will  not  now,  exclude  the  mortgagor  from  re- 
deeming such  part  of  the  lands  in  the  possession  of  the 
mortgagee.  For  the  mortgagee,  and  not  the  mortgagor, 
has  the  legal  title  to  that  part  in  the  possession  of  the 
latter,  and  that  possession  is  under,  and  keeps  open, 
the  mortgage  title,  and  the  mortgagor  cannot  get  back 
the  legal  title  except  by  filing  a  bill  to  redeem,  and 
then  there  would  be  a  decree  for  redemption  as  to  one 
part  and  not  as  to  the  other ;  which,  where  the  plaintiff 
succeeds  by  force  of  his  own  title  and  not  on  any  sub- 
mission by  the  defendant,  seems  Tery  inconsistent, 
and  would  be  directly  contrary  to  the  opinion  of  Lord 
King  in  Rakestraw  v.  Brewer^  Sel.  Ca.  Ch.  55  (k); 
and  neither  the  policy  and  the  principle  of  the  3  &  4 


(d)  See  Tniloch  v.  Roby,  12  Sim.  &  S.  403;  Raeald  v.  Rut- 

Sim.  402;  Lucas  r.  Dennuon^  13  sellt  1  Yon.  9;  Raffety  t.  King^ 

lb.  684;  Starufiald  y.  Hohton,  16  1  Keen,  604;  Hyde  t.  Ikillaway, 

Bear.  237.  2  Hare,  503.    But  see  Browne  v. 

{e)  Sect.  2.  BUhop  of  Corky  sapra. 

(/)  Sects.  24,  28;  Bronme  v.  (A)  Wynne  t.  Styan,  2  PhiU. 

BUhop  of  Corky  I  Dm.  &  War.  303. 

700;  Batckelor  y.  Mddleton,  6  (t)  Burke  y.  Zynek,  2  Ball  & 

Hare,  75.  B.  426;  BUke  y.  Ibiter,  lb.  605. 

(^)  Qfrhett  Y.  Barker,  I  Anstr.  (k)  Burke  y.  Lynch,  sapn. 
88;  3  lb.  755;  Reeve  y.  Hicks,  2 
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Will.  4,  c.  27,  nor  even  the  terms  of  the  section  28  of 
it,  are  opposed  to  this  view  of  such  case. 

So  in  the  case  last  mentioned  the  possession  by  the  when  poeies- 
mortgagor  of  the  remainder  of  the  lands,  or  by  a  pur-  ^^^  P*^  ^^ 
chaser  for  value  from  him,  the  interest  being  satisfied  does  not, 
firom  those  in  the  possession  of  the  mortgagee,  will  not 
exclude  the  title  of  the  mortgagee  to  the  remainder  (/). 

But  the  possession  of  part  of  the  land  or  the  rent  by  ^^nd  does, 
the  mortgagee  without  payment  of  either  rent  or  the  exclude  title  of 
debt,  or  of  interest  on  it  within  twenty  years,  does  not  rest, 
preserve  his  title  to  the  other  part  (m). 

In  the  case  of  a  mortgage  of  an  advowson  in  gross,  jn  mortgages 

however,  the  relation  would  be  preserved  for  a  much  ?*  advowsons 

•^  in  grosSi 

longer  period.     For  the  section  28  of  3  &  4  Will.  4, 

c.  27,  applies  where  the  mortgage  is  of  land  or  of  rent 
only.  Advowsons  are  the  subject  of  separate  provi- 
sions (n) ;  and  notwithstanding  the  extreme  limit  fixed 
by  the  section  33,  the  relation,  where  the  mortgagor 
is  a  coparcener,  would  be  preserved  for  a  still  longer 
period.  For  usurpation  by  one  coparcener  (o),  or  by 
a  stranger  (/?),  upon  another  coparcener,  does  not,  and 
will  not  now,  put  the  other  coparcener  out  of  posses- 
sion, and,  as  formerly,  so  now  the  possession  in  such  a 
case  by  one  coparcener  is  the  possession  of  the  other. 
The  section  13  of  the  3  &  4  Will.  4,  c.  27,  extends  to 
land  and  to  rent  only. 

So  where  the  mortgage  is  of  lands  and  also  of  an  ad-  —with  lands, 
vowson  in  gross,  the  relation,  by  reason  of  the  advow- 
son, may  be  still  further  preserved  as  to  the  lands  than 
even  in  the  case  of  a  mortgage  of  lands  only,  and  where 
only  part  of  the  lands  have  been  in  the  possession  of 
the  mortgagee,  and  for  the  like  reasons  as  in  the  latter 
case(y). 

(0  Chinn^ry  t.  Ihfom,  11  H.  («)  18  Edw.  1,  c.  6. 

L.  C.  116.  ip)   2  Inst  866;    Barker  t. 

(m)  Thorpe  y.  Ihe&u,  18  Jar.,  ZomaoB,  Willes,  669;    1  H.  BL 

N.  8.  741 ;  1  Har.  &  B.  678, 8.  C  412. 

(n)  Sects.  81,  32, 8S,  (gf)  Vide  snpirn. 
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Landlord  and         The  last  special  relation  we  notice  is  that  of  landlord 

**"'*^'"  and  tenant. 

Ads  of  the  A  termor  has  a  duty  to  preserve  the  interest  of  his 

landlord,  and  manj  acts,  therefore,  may  be  done  by  a 
person  claiming  in  the  character  of  a  termor  for  years, 
which,  if  done  by  persons  standing  in  other  relations, 
would  be  acts  to  be  denominated  acts  of  adverse  pos- 
session ;  but  the  law,  when  it  imposes  upon  a  man  the 
duty  to  abstain  from  doing  those  acts,  will  not  permit 
him  to  say  they  are  acts  of  adverse  possession,  having 
the  effect  of  acts  of  adverse  possession  (r). 

Cannot  dispute      It  is  a  rule  which  has  been  established  for  centuries 
"  ^^'  that  a  tenant  is  not  permitted  to  dispute  his  landlord's 
title  to  confer  possession  at  the  time   of  the  demise, 
although  he  may  certainly  show  that  the  title  deter- 
mined afterwards  (s). 

If,  however,  a  person  seised  in  fee  were  induced,  by 
fraud,  to  take,  or  take  by  mistake,  a  lease  of  the  pro- 
perty, a  court  of  equity  might  control  the  setting  up 
that  lease :  in  a  case  of  fraud  it  certainly  might,  in  a  case 
of  mere  ignorance  there  might  be  great  difficulty  in 
holding  that  a  court  of  equity  could  interfere  {t). 

Tenant's  pos-        The  possession  of  the  tenant  during  the  term  is  the 

?^^?"i*^* ^^  possession  of  the  landlord,  and  the  former  cannot  be 
allowed  to  deal  with  the  possession  so  as  to  deprive  the 
latter  of  his  right.  If  this  distinction  were  not  exactly 
observed,  property  would  be  thrown  into  confrision,  es- 
pecially in  cases  of  long  terms,  where  no  rent  is  reserved 
to  keep  up  the  memory  of  the  tenure  (u).  The  tenant's 
possession,  even  when  abusing  his  right  or  exercising  it  to 
an  extent  not  authorized  by  his  tenure,  is  still  the  land- 
lord's possession,  and  the  abuse  can  never  give  the 
tenant  a  right  against  his  landlord  (x). 

(r)  4  Bl.  96.     See  also  Att.-  Cooper,  1  6.  &  D.  573. 
€fm.  Y.  Fullerton,  2  Yes.  &  B.  (t)  2  Sch.  &  Lef.  101. 

2«3.  (u)  lb.  98. 

(«)  Ta'Betlt^C,J,,Alchorfief,         (x)  Lord  Courtomn  y,  Ward^ 

Sowme,  2  Bing.  64;   Dowm  y.  1  Sch.  &  Lef.  8;  8  G.  &  D.  189. 
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But  if  the  tenant^  with  the  knowledge  of  his  landlord^  Tenant  betray- 
betray  the  possession  to  a  third  person^  who  does  not  to^^itmi^r 
claim  the  estate  of  the  tenant^  and  the  landlord  make 
no  attempt  to  recover  the  possession,  the  relation  of 
landlord  and  tenant  between  the  landlord  and  such  third 
person  will  not  be  created  (y ) ;  for  the  landlord  having 
notice  of,  and  submitting  to,  an  adverse  title,  and  taking 
no  steps  to  oppose  it,  has  no  right  afterwards  to  affect 
the  title  of  a  third  person  (z). 

The  landlord  has  no  right  of  entry  pending  the  lease,  Right  of  land- 
and  he  is  hot  bound  until  the  expiration  of  the  term  to  j^  °"°^ 
take  advantage  of  any  forfeiture  of  the  lease  and  re- 
enter for  a  condition  broken  (a).  And  if  the  tenant 
levied  a  fine,  the  landlord,  on  the  expiration  of  the  term, 
might  bring  ejectment  without  making  any  entry  to 
avoid  the  fine  {b). 

In  this  relation,  however,  as  we  have  already  noticed.  Alterations  in 
alterations  of  great  importance,  which  in  effect,  in  cer-        relation, 
tain  cases,  determine  the  relation,  have  been  introduced 
by  the  3  &  4  Will.  4,  c.  27  (c). 

Where  a  lease  is  granted  by  a  charitable  corporation  (c/).  For  whom  the 
or  by  the  trustees  of  lands  for  a  charity  (e),  of  parts  of  the  relati<ra  not 
charity  property,   the   attorney-general,  in  a  suit  by 
him  on  behalf  of  the  charities  to  set  aside  the  leases, 
cannot  set  up  this  relation  in  answer  to  a  plea  of  the 
statute  3  &  4  WiU.  4,  c.  27,  in  bar  of  such  a  suit. 

(y)  Havenden  v.  Lwd  Anne*-  (J>)  1  East,  676. 

ley,  2  Sch.  &  Lef.  625;  2  Ball  &  (c)  Vide  ante,  pp.  106, 107. 

B.  273.  {d)  AU,'Gen,    t.    Payne,    27 

(2)  2  Ball  &  B.  273.  Beav.  168. 

la)  Doe  d.  Cook  v.  Danvers,  7  {e)  Att.-Gen.  t.  Davey,  4  De 

East,  819;  3  &  4  WUl.  4,  c.  27,  Gex,  J.  &  F.  136. 
8.  4;  9  H.  L.  C.  381. 


314 


STATUTES  OP  LIMITATION. 


Certain  oorpo- 
radoiiBas  to 

—tithes,  &C., 
as  an  inherit- 
ance, 


-lil 
Wi 


liKfat,2 
ill  i,  c. 


&3 

71. 


Section  IV. 
Persons  not  affected  by  these  Laws, 

Corporations  sole,  both  spiritual  and  eleemosynary, 
as  respects  tithes,  moduses  and  compositions  as  an  in- 
heritance, and  distinguished  fi-om  them  as  chattels,  are 
still,  as  formerly  (  /* ),  exempt  from  the  operation  of  the 
Statutes  of  Limitation.  For  the  2  &  3  Will.  4,  c.  100, 
extends  to  such  corporations  as  respects  only  claims  of 
exemption  or  discharge  from  the  payment  or  render  of 
tithes,  moduses  or  compositions  as  chattels,  and  not  as 
respects  claims  to  an  estate  in  them,  as  between  adverse 
claimants  {ff) ;  and  such  corporations,  when  the  tithes, 
moduses  or  compositions  belong  to  them  as  an  inheri- 
tance, are  exempted  from  the  3  &  4  Will.  4,  c.  27  (A), 
and  are  still  within  the  old  maxim,  nullum  tempus  oc^ 
currit  ecclest(B{i);  and  notwithstanding  the  conamuta- 
tion  of  the  tithes,  those  corporations  are,  in  relation  to 
the  rent  charge  for  such  commutation,  in  the  same 
position  as  before  the  commutation  they  were  in,  in 
relation  to  the  tithes  themselves  (A). 

A  parson  or  vicar,  for  the  benefit  of  the  church  and 
his  successor,  is,  in  some  cases,  esteemed  in  law  to  have 
a  fee  simple  qualified ;  but  to  do  anything  to  the  pre- 
judice of  his  successor  in  many  cases  the  law  adjudgeth 
him  to  have  in  effect  but  an  estate  for  life(/),  and 
generally  the  successor  is  not  bound  by  the  laches  or 
negligence  of  the  predecessor  (m).  Therefore  corpora- 
tions sole,  either  spiritual  or  eleemosynary,  and  who  are 
not  seised  in  fee,  although  as  respects  each  individual 


(/)  Qttilter  J,  Mtusendine, 
Glib.  Rep.  228. 

(ff)  Dean  and  Chapter  of  Ely 
V.  OmA,  16  Mee.  &  W.  617, 8.  C; 
8nb  nom.  Dean  and  Chapter  of 
Ely  T.  Blu9,  2  De  Gex,  M.  &  G. 
269. 

(A)  Seethatstat.  sect.  1. 


(i)  2  De  Gex,  M.  &  G.  471. 

(A)  6  &  7  Wm.  4,  c.  71,  8.  71. 
See  Clarke  t.  Yonge^  6  Beay. 
623. 

(0  Co.  litt  841  a. 

(m)  Plowd.  876,  638;  11  Co. 
71a. 
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they  may  be  within  the  2  &  3  Will.  4,  c.  71,  s.  3,  yet, 
as  respects  their  successors,  they  are  not,  it  is  appre- 
hended, affected  by  that  provision  of  the  statute.  For 
in  the  sect.  7,  excluding  from  computation  of  the  period 
fixed  by  such  provision,  the  period  during  which  any 
person  is  tenant  for  life,  the  term  person  alone  is  used, 
and  generally  that  term  does  not  embrace  such  corpora- 
tions (n),  and  being  expressly  mentioned  in  the  sec- 
tions 1  and  2,  and  not  being  mentioned  in  the  section  3, 
are  not  within  the  latter  section.  Expressio  unius  ex- 
clusio  alterius{o)y  and  the  assignee  of  such  a  corpora- 
tion under  the  powers  of  the  65  Geo.  3,  c.  147,  would 
not  be  affected  by  such  provision,  for  he  would  be 
entitled  to  aU  the  rights  belonging  to  the  land  of  such 
corporation  at  the  time  of  the  acquisition  thereof  by 
him  (p). 

(n)  Vide  ante,  p.  261.  4  B.  &  Aid.  679. 

(o)  8e&  Barker  Y.Mioharthon,         (ji)  lb. 
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CHAPTER  III. 

THINGS  TO  WHICH  THESE  LAWS  ABE,  AND  THINGS  TO 
WHICH  THEY  ARE  NOT,  APPLICABLE. 


Section  I. 

Things  belonging  to  the  Crown  and  to  the  Duke  of 
Cornwall. 


Possessions  of 
the  Crown. 


What  they  in- 
clude. 


Dnchj  of  Lan- 
caster. 


All  lands  and  tenements  which  the  sovereign  has  be- 
long to  him  jure  coroncB,  and  are  called  sacra  patri- 
monia,  or  dominica  corona  {a);  and  all  the  lands  and 
possessions  whereof  the  sovereign  is  seised  in  jure 
coronce  shall,  secundum  jus  coroncB^  attend  upon  and 
follow  the  Crown,  and  therefore  to  whomsoever  the 
Crown  descends,  those  lands  and  possessions  descend 
also,  for  the  Crown  and  the  lands  whereof  the  sovereign 
is  seised  injure  coronce  are  concomitantia{b). 

These  possessions  include  all  those  acquired  by  the 
sovereign  in  his  private  capacity,  before  (c)  or  after (d) 
the  descent  of  the  Crown  to  him,  either  by  purchase  or 
by  descent,  as  the  duchy  of  Lancaster  (e),  or  given  to, 
or  vested  in  him,  his  heirs  and  successors,  by  statute, 
without  saying  as  parcel  of  his  Crown,  or  to  such  effect; 
for  the  word  successors  declares  that  the  lands  are  an- 
nexed to  the  Crown,  and  shall  go  in  succession,  and 
that  he  shall  have  them  as  sovereign  (/). 


(a)  Co.  Litt.  1  b. 
(*)  Co.  Litt  16  b;  Plowd.213, 
244,  246,  246. 247. 
(<y)  Skin.  603;  Plowd.  213. 


(d)  Co.  Litt.  16  a;  Alcock  & 
Nap.  Ir.  Rep.  648. 

(e)  Plowd.  214,  238. 

(/)  Plowd.  106;  sapra,  p.  240. 
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The   possessions  of  the  duchy  of   Cornwall^  when  Dnchj  of 
vested  in  the  sovereign  by  reason  of  there  being  no  Cornwall. 
Duke  of  Cornwall  in  esse,  are  also  vested  in  the  sove- 
reign jure  coroncBj  and  within  the  same  laws  and  pre- 
rogatives as  the  other  possessions  of  the  sovereign  (^). 

The  legislature  has  from  time  to  time  restrained  the  Alienation  re- 
sovereign  from  alienating,  beyond  a  certain  extent,  the  ■*'"^**** 
possessions  of  the  Crown  (A),  and  has  also  enabled  the 
sovereign  to  dispose  of  absolutely  certain  lands  ac- 
quired by  purchase  and  otherwise.  But  such  lands  not 
so  disposed  of,  or  any  only  partially  disposed  of,  go  and 
descend  as  if  the  statutes  authorizing  such  disposition 
had  not  been  made  (i). 

The  possessions  of  the  Crown  embraced  by  the  sta-  what  within 
tute  applied  to  those  in  England {k),'9ij^di  by  that  ap-  Li^^^^Sor 
plied  to  those  in  Ireland  {I)  are  manors,  lands,  tene-  the  Crown, 
ments,  rents,  tithes  and  hereditaments,  excluding,  in 
both  statutes,  Hberties  or  franchises.     The  terms  ma^ 
nors,  tenements  and  hereditaments  are  of  a  very  com- 
prehensive character  (m);  and  the  term  land,  although 
less,  is  still  very  comprehensive  (n). 

The  term  land,  being  nomen  generalissimum^  in-<  Mines  seyered 
eludes  mines  (o);  and  mines,  whether  opened  or  un-  fj^^e^d 
opened,  and  whilst  unsevered  from  the  land,  are  part  of 
it(/?),  and  when  severed  in  title  and  possession  from 
the  titie  and  the  possession  of  the  land  of  which  they 
form  part  are  a  distinct  and  separate  corporeal  here- 
ditament ( y),   and  the  right  of  the  owner  of  them  is 

{g)  Vide  ante,  Chap.  11. of  this  Rowhotham  y.  J^tUan,  8  H.  L.  C. 

Book,  Sect.  I.  848. 

(A)  See  the  sereral  Btatntes  re-  ip)  5Co.l2;  12Ib.9,12;  Plowd. 

dted  in  39  &  40  Geo.  8,  c.  88.  830;  Tonch.77,78;  Earl  of  Cardie 

(i)  39  &  40  Geo.  3,  c.  88 ;  4  gan  v.  Armitage,  2  B.  &  C.  197; 

Geo.  4,   c.   18  ;    26  &  26  Vict.  McDonnell  y.  M'Kinty,  10  Ir.  L. 

c.  87;  ante,  p.  241.  R.  614;  SmUh  y.  Lloyd,  9  Ex. 

(*)  9  Geo.  3,  c.  16.  662;  Wilkinton  v.  Proud,  11  Mee. 

(/)  48  Geo.  8,  c.  47.  &  W.  33;  Rogert  v.  BreiUon,  10 

(m)  See  Co.  Litt.  6  a,  68  a,  6  a;  Q.  B.  26,  49. 

Perk.8.116;Plowd.l68;Tonch.90.  (jq)  lb.;   Tonch.  96;  Tomnley 

(»)  Co.  Litt.  4  a;  Tonch.  92.  y.  Gibson,  2  T.  R.  701  >  Rotee  v, 

(o)  Co.  Litt.  4  a;  Touch.  90  ;  Qrenfel,  Ry.  &  Moo.  896. 
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Bight  to,  not 
excladed  hj 
non-naer. 


Within  fhoM 
statntes. 


consistent  with  the  enjoyment  of  the  soil  by  the  owner 
of  it(r);  and  as  they  are  frequently  purchased  or  ex- 
cepted with  a  view  to  their  being  opened  and  worked  at 
a  future  time,  and  yery  seldom  with  an  intention  of  im- 
mediate use,  they  are  exempted  from  the  presumption 
which  nonuser  justifies  in  other  kinds  of  property.  The 
mere  omission  to  work  them  is  quite  conipatible  with 
the  intention  to  preserve  and  to  exercise  the  right  to 
them  (5).  The  right  of  the  Crown  therefore  to  this  de- 
scription of  property  may,  notwithstanding  the  lapse  of 
sixty  years,  or  even  of  a  much  longer  period,  remain 
unaffected  (t). 

In  one  case  indeed  (m),  where  there  was  a  reservation 
in  a  grant  of  land  by  the  Crown  of  all  mines  of  tin, 
lead,  and  all  royal  mines.  Lord  Hardwicke,  on  the  mere 
probability  of  there  being  no  mines  under  the  land, 
compelled  a  purchaser  of  the  land  to  take  it  notwith- 
standing such  reservation,  and  without  any  compensa- 
tion. But  this  case,  as  regards  all  mines,  other  than 
royal  mines,  has  not  only  not  been  recognized  but  has 
been  disregarded  in  subsequent  instances  of  mines  ex- 
cepted in  grants  of  land  by  a  subject  (x). 

Mines,  therefore,  when  unsevered  in  fitct,  and  also  in 
title  and  in  possession,  are  included  in  the  statutes  ap- 
plied to  the  possessions  of  the  Crown,  here  noticed 
under  the  term  land  used  therein;  and  when  unsevered 
in  fiu;t,  but  severed  in  title  and  in  possession,  are  in- 
cluded either  in  that  term,  or  in  the  term  hereditament 
also  used  therein.  And  that  they  are  so  included  may 
be  inferred  from  the  exception  of  mines  in  the  statutes 
presently  to  be  noticed,  applied  to  the  possessions  of  the 
duchy  of  ComwaD;  for  these  latter  statutes,  exclusive 


(r)  16Ve8.392. 

(*)  Adair  t.  Ska/toe,  19  Vea. 
156;  Seaman  t.  Vamdrey^  16  lb. 
890;  M'BonneUr.  ^Xtnty^mprA; 
Smith  y. 'Lloyd,  sopra. 

(Olb. 


(«)  Lyddall  y.  Wntan,  2  Atk. 
19. 

(0^)  See  Adair  r.  Skaftoe,  Sea- 
man T.  Vawdrey,  JItDonneU  y. 
M'Kinty,  Smith  y.  Lloyd,  sapra. 
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of  such  exception,  are  in  the  same  terms  as  the  former 
ones  applied  to  the  possessions  of  the  Crown. 

Mines  royal,  however,  belong  to  the  Crown  by  virtue  Minee  royal. 
of  the  royal  prerogative  (y),  and  are  affected  by  some* 
what  different  considerations  to  those  of  other  kinds  of 
mines. 

Mines  royal  will  not  pass  under  the  term  land,  or  When  not  in- 
even  under  the  term  mines,  in  a  grant  of  land  by  the  l^  i^J  ®^ 
Crown,  but  must  be  granted  in  express  terms  (z). 

Where,  said  Lord  Hardwicke  (a),  the  Crown  has  only 
a  bare  reservation  of  royal  mines,  without  any  right  of 
entry,  it  cannot  grant  a  licence  to  any  person  to  come 
upon  another  man's  estate,  dig  up  his  soil  and  search 
for  mines.  This  position,  said  Sir  W.  Grant,  M.  B.  (i),  is 
liable  to  considerable  doubt ;  as  being  inconsistent  with 
the  resolutions  of  the  judges  in  the  case  of  mines  in 
Plowden  (c).  His  lordship  also  added,  there  is  no  such 
power  in  the  Crown,  and  it  has  none  such  power  by  the 
royal  prerogative  of  mines;  for  it  would  be  very  preju- 
dicial if  the  Crown  could  enter  into  a  subject's  lands, 
or  grant  a  licence  to  work  the  mines;  but  when  they 
are  once  opened  it  can  restrain  the  owner  of  the  soil 
from  working  them,  and  the  Crown  can  either  work 
them  or  grant  a  licence  for  others  to  work  them. 

The  reservation  in  the  case  before  Lord  Hardwicke, 
was  of  mines  of  tin,  lead,  and  all  royal  mines.  But  as 
mines  royal  will  pass  by  express  words  only,  as  just 
stated,  the  reservation  in  the  grant  in  that  case  was 
surplusage.  The  proposition  of  his  lordship,  questioned 
by  Sir  W.  Grant,  is  expressly  in  relation  to  such  mines, 
and  the  context  shows  that  the  proposition  applied 
to  only  mines  royal  unopened,  and,  when  the  case  in 

(y)  Beg,  y.  I%e  Earl  cf  Northr  {a)  LyddaXl  t.  Wetton,  2  Atk. 

fimbirland^  Plowd.  810;  10  Q.  B.  19. 

26.     See  1  W.  &  M.  c.  dO,  8.  4;  (»)  16  Yes.  893. 

6  lb.  c.  6.  {c)  Flowd.  810.    See  p.  886. 

(»)  lb.;  Hob.  244. 
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affected  so  far 
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worked. 


Rents. 


Adrowsons. 


Plowden  and  the  resolutions  of  the  judges  therein  are 
considered^  is  not  inconsistent  with  that  case,  for  the 
mines  involved  in  it  were  open,  and  it  is  applicable  to 
only  such  mines. 

Although,  however,  the  grant  of  land,  or  even  of 
land  and  mines,  by  the  Crown  will  not,  under  either 
term,  without  express  words,  pass  mines  royal  (rf)  under 
such  land,  yet  by  such  a  grant  of  land  or  of  such  land 
'and  mines  generally,  excepting  mines  royal,  the  title  to 
and  the  possession  of  the  latter  mines  are  severed  fiom 
the  title  to  and  the  possession  of  the  land;  and,  although 
unopened  for  a  long  period,  the  right  of  the  Crown  to 
such  mines,  notwithstanding  the  lapse  of  sixty  years,  or 
even  of  a  much  longer  period,  may  be  unaffected  (tf). 

Mines,  however,  belonging  to  the  Crown  are  only 
affected  by  the  statutes  applied  to  its  possessions  so  far 
as  such  mines  may  have  been  actually  worked;  for  only 
in  favour  of  right  and  in  support  of  the  agreement  of 
parties,  and  not  in  subversion  of  such  right  or  agree* 
ment,  is  the  possession  of  part  of  mines  deemed  the 
possession  of  the  whole  (/). 

Bents  in  the  section  I,  as  compared  with  those  in 
the  section  7,  of  the  9  Geo.  3,  c.  16,  and  also  rents 
in  the  section  1,  as  compared  with  those  in  the  sec- 
tion 5  of  tlie  48  Geo.  3,  c.  47,  mean  rent  services,  or 
such  rents  as  are  rendered  in  lieu  of,  and  as  an  equiva- 
lent for,  issues  and  profits,  with  which,  as  being  ejusdem 
generis y  they  are  associated,  and  not  quit  rents  (^). 

Advowsons  are  the  subject  of  express  provisions  in 
the  3  &  4  Will.  4,  c.  27.  But  that  statute  does  not 
name,  and  therefore  does  not  affect  the  Crown  (K)\  and 


{d)  Beg.Y.The  Earl  of  North- 
umberland^ Flowd.  810. 

{e)  See  Touch.  77,  78;  Adair 
T.  Shaftooy  16  Yes.  390;  Seaman 
V.  Vawdrey,  19  lb.  166;  £arl  of 
Ca/rdigan  t.  Armitage^  1  B.  &  C. 
197;  APDonnell  t.  J^Kinty,  10 


Jr.  L.  R.  514;  Smith  t.  Xfoyrf,  9 
Ex.  562;  Hofte  v.  Grenfel,  Rj.  & 
Moo.  896. 

(/)  Vide  ante,  pp.  78.  79. 

(g)  See  Ikthill  ▼.  Jiogers,  1 
Jo.  &  Lat.  86. 

(*)  Vide  ante,  p.  248  et  teq. 
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the  statutes  applied  to  the  possessions  of  the  Crown  in 
England  and  Ireland  just  mentioned  do  not  comprise 
in  specific  terms  advowsons;  and,  as  in  the  construc- 
tion of  statutes,  nothing  is  ever  to  be  taken  by  equity 
against  the  Crown  (i),  the  question  is,  whether  this 
species  of  property  is  embraced  by  the  general  terms 
employed  in  the  statutes  applied  to  those  possessions. 

In  modem  times,  and  in  ordinary  language,  said  Sir  Meaning  of 
J.  Romilly,  M.  R.  (A),  an  advowson  is  restricted  in  its  *^^®^"*'°- 
meaning  to  the  perpetual  right  of  presentation  to  a 
church,  or  to  an  ecclesiastical  benefice.  The  term  ad- 
vowson, however,  has  in  law  also  a  similar  restricted 
signification,  indicating  that  particular  species  of  ad- 
vowson called  advowson  of  a  church.  Advowson,  ad- 
vocation says  Lord  Coke  (/),  so  called  because  the  right 
of  presenting  to  the  chiu*ch  was  first  gained  by  such  as 
were  founders,  benefactors  or  maintainers  of  the  church, 
and  therefore  called  advocati.  They  were  also  called 
patroniy  and  the  advowson  was  called  jus  patronatus. 
The  term  advowson  however  has,  in  law,  a  much  more 
extensive  signification.  **  Advowson,  advocatio^^  says 
Lord  Coke(m),  **  signifying  an  advowing  or  taking  into 
protection,  is  as  much  2^  jus  patronatusJ*^  In  this  signi- 
fication is  included  the  right  of  nomination  to  the  master- 
ship of  an  hospital,  a  right  which,  although  not  to  present 
to  a  church  or  an  ecclesiastical  benefice,  in  every  re- 
spect, other  than  that  of  having  the  cure  of  souls  at- 
tached to  the  office,  exactiy  resembles,  if  it  be  not 
identical  with,  an  ecclesiastical  benefice  (n). 

At  common  law,  before  the  statute  De  Prtsrogativa  When  and 
Regis  {o\  a  grant  by  the  Crown  of  a  manor  to  which  pa^ng^y 
an  advowson  was  appendant,  without  the  words  cum  grant  of  a 
pertinentibusy  would  pass  the  advowson  (/?).     But  that 

({)  Plowd.  244.  (n)  Att-Oen,  y.  Emelme  Ho^ 

(Jt)  17  Beay.  888.  pital,  17  Beay.  866. 

(0  1  Inst.  119  b.  (0)  17  Edw.  2,  st  2,  c.  16. 

(to)  1  Inst.  17  b.  ip)  See    Whistler* 9  case,    10 

Co.  63. 
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statute  declared  that  when  the  king  gives  or  grants  any 
manor  or  land  with  the  appurtenances^  knights'  fees, 
advowsons  of  churches,  and  endowments  of  women, 
pertaining  to  such  manor  or  land,  unless  expressed,  are 
reserved  to  the  king.  Therefore  since  this  statute,  a 
grant  by  the  Crown  of  a  manor  or  land  to  which  an 
advowson  is  appendant,  and  a  fortiori  where  only  in 
gross,  wiD  not  pass  by  general  words,  but  must  be  ex- 
pressly named  {q). 

The  statute  De  PrtBrogativa  Regis  enumerates  most 
of  the  prerogatives  of  the  Crown,  is  rather  a  collection 
of  old  prerogatives  than  a  new  statute  (r),  is,  in  some 
respects  at  least,  declaratory  of  the  common  law  (*),  in 
some  points  a  statute,  and  in  some  not  {t\  and  is  con- 
fined to  the  three  subjects,  knights'  fees,  advowsons  of 
churches,  and  endowments  of  women,  and  where  they 
are  the  subjects  of  gift  or  grant  only  (w);  and  does  not 
extend  to  advowsons  of  any  other  kind,  as  of  an  hos- 
pital (x).  Where  therefore  such  an  advowson  as  this 
last  is  appendant  to  a  manor,  a  grant  of  the  manor  by 
the  sovereign,  and  of  all  advantages  as  full  and  com- 
plete as  he  holds  them,  will  comprise  the  advowson,  but 
only  if  appendant  (y). 
When  adrow-  It  does  not,  however,  follow  that,  because  advowsons 
will  not  pass  by  a  grant  from  the  Crown  unless  expressly 
mentioned,  they  may  not  be  comprehended  under  general 
terms  in  an  act  of  parliament,  sufficient  in  themselves, 
independent  of  the  owner  of  such  property,  to  embrace 
advowsons,  whether  appendant  or  in  gross.  The  terms 
used  in  these  statutes,  and  by  which,  if  at  all,  advow- 
sons are  comprehended,  are  manors,  tenements  and 
hereditaments.     In  ordinary  cases,  as  between  subject 


sons  compre- 
hended in 
general  terms 
of  a  statnte. 


(^)  See  WhigtleT^9  oate,  10  Co. 
63 ;  1  Inst.  77  a  ;  Plowd.  261 ; 
6  Co.  11 ;  Hex  y.  Ths  Bishop 
of  Durham,  Com.  Rep.  361; 
Att.'fhn.  V.  Sitwell,  1  You.  & 
Coll.  559;  17  Bea7.  386. 

(r)  Show.  P.  C.  176. 


(t)  Plowd.  248. 

(0  lb.  176,  arg. 

(«)  See  Whistler^s  cote,  10 
Co.  68. 

(a?)  Att.'ffen.  y.  Ertelme  Hot- 
pitaU  17  Bear.  866. 

(y)ib. 
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and  subject,  any  of  these  terms  would  compri3e  an 
advowson  appendant^  and  the  two  latter  an  advowson  in 
gross  also  (z). 

In  Oibson  v.  Clark  (a),  it  was  argued  on  one  side 
that  the  right  of  the  Crown  was  barred  in  only  those 
cases  where  the  subject  of  the  claim  has  not  been  put  in 
charge  within  sixty  years,  and  that  an  advowson  could 
not  be  put  in  chaise ;  and  on  the  other  side  that  advow- 
sons  must  be  included  under  the  term  hereditaments, 
and  as  was  shown  by  another  section  (ft),  which  ex- 
pressly excepted  certain  advowsons.  The  issue  there, 
however,  was  between  subject  and  subject,  and  a  decision 
of  the  question  was  not  necessary,  and  those  parts  of 
the  statute  relating  to  possessions  being  in  charge  might 
mean  only  those  which  could  be  so,  and  did  not  neces- 
sarily exclude  those  which  could  not.  When  however 
we  consider  that  these  statutes  have  reference  to  the 
Crown  and  its  possessions  exclusively,  that  the  object  of 
them  was  expressly  for  securing  the  general  quiet  of  the 
subject  against  all  pretences  of  concealment  what- 
soever (c),  and  for  limiting  the  time  within  which  the 
Crown  might  sue,  and  to  secure  to  the  subject  the  free 
and  quiet  enjoyment  of  those  possessions  which  he.  had 
held  for  sixty  years  (rf),  and  the  comprehensive  character 
of  the  terms  employed  in  these  statutes  (e),  the  conclu- 
mon  is  that  advowsons,  when  appendant,  are,  imder  the 
word  manors,  within  these  statutes,  and  that  advowsons 
in  gross  also  would  seem  to  be  equally  embraced  by  the 
statutes,  either  under  the  term  tenement  or  the  more 
comprehensive  term  hereditament  (f).  The  former  of 
these  two  terms  is  alone  used  in  the  statute  de  donis  {g)y 
and  is  very  comprehensive  (A)  ;  and  that  statute  was  in 

(x)  1  iMt  77  a,  121  a;  Bolmez*         (e)  Vide  rapra,  p.  317. 
case,  8  Bing.  176.  (/)  Co.  Litt.  6  a;  4  Bing.  295, 

(a)  IJac.  &  W.  169.  6,7. 

(>)  Sect  9,  9  Geo.  3,  c.  16.  (a)  West.  2,  13  Edw.  1,  c.  1. 

(e)  9  Geo.  3,  c.  16.  (A)  Co.  Litt.  19  a. 

(<2)  48  Geo.  3,  c.  47. 

y2 
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Next  presen- 
tation. 


Bif^htsao- 
qmred  against 
a  subject. 


Chattels  reaL 


restoration  of  the  common  law  and  binds  the  Crown 
and  is  in  the  nature  of  a  restitution,  and  in  restitutions 
the  Crown  has  no  fiivour,  nor  has  its  prerogative  any 
exemption,  but  the  party  restored  has  fiivour  (i). 

Although  the  Crown  may  be  barred  of  an  advowson 
itself,  yet  if,  being  the  grantee  of  a  next  presentation, 
on  the  next  avoidance  a  stranger  presents,  six  months 
elapse,  and  the  clerk  dies,  the  Crown  may  present  when 
it  pleases,  quia  nullum  tempus  occurrit  regiy  and  there- 
fore may  take  the  presentment  when  he  thinks  proper  (J), 
This  seems  to  be  still  the  law  in  such  a  case. 

The  Crown  may  acquire,  by  prescription  and  usage, 
a  title  or  interest  in  the  freehold  of  the  subject  (A),  and 
it  is  conceived  that  rights  or  titles  so  acquired  are  also 
within  the  general  words  of  the  two  statutes  relating  to 
the  possessions  of  the  Crown  just  noticed. 

The  subjects  embraced  by  these  statutes  are  manors, 
lands,  tenements,  tithes,  rents,  and  hereditaments. 
Whether  chattels  real  are  vdthin  these  terms  may  be  a 
question.  A  manor  consists  of  a  seignory  and  lands,  called 
the  demesnes,  and  these  are  freeholds  (/),  and  comprises 
nothing  which  is  not  parcel  of  it  (m).  Manors  there- 
fore, and  also  tithes  and  rents,  are  inapplicable  to  such 
chattels,  and  thus  the  only  terms  applicable  to  them  are 
lands,  tenements  and  hereditaments.  Now  a  grant  (n), 
or  a  devise  {o)  before  the  late  Wills  Act  (/?),  in  the 
absence  of  anything  showing  a  contrary  intention  (ly), 
where  the  grantor  or  devisor  has  also  freehold,  will  not 
comprise   such  chattels.     In   Saunders  v.  Stevens  (r). 


(i)  WiUion  t.  Berkley,  Plowd.      293 
228. 

(0 

92. 

(n) 


Plowi  243. 
Plowd.  322. 

lCni.Dig.c8,88.4,  6. 
Plowd,  168,  170  J    Toach. 


Tonch.  88,  91,  92. 

Hose  V.  JBartlett,  Cro.  Car. 


Wihon  V.  Eden,  6  Ex.  762 ; 
18  Q.  B.  474. 

(^)  1  Vict  c.  28. 

(q)  Doe  d.  DaH^  y.  WiUums, 
1  H.  Bl.  25;  Hartley  v.  Hurle,  5 
Ves.  640;  Zone  v.  Stanhope,  6 
T.  R.  346 ;  ffobson  y.  Blackhum, 
1  Mjl.  &  K  621;  Goodman  ▼. 
Edwardi,  2  lb.  769. 

(r)  1  Com.  270. 
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which  was  a  qui  tarn  action  against  the  defendant  for 
acting  as  a  commissioner  of  land  tax  without  a  sufficient 
qualification^  not  being  seised  of  "  lands,  tenements  or 
hereditaments,"  the  plaintiff  contended  that  these  terms, 
taken  with  the  term  seised,  applied  to  fi-eeholds  only, 
but  the  court  held  that  a  chattel  real  of  the  requisite 
annual  value  was  a  sufficient  qualification.  Considering 
however  the  nature  of  the  proceeding  in  this  case,  and 
that  the  question  was  merely  personal  to  the  defendant, 
and  did  not  involve  any  question  which  could  affect 
such  chattels  themselves,  the  case  is  not  entitled  to  much 
weight.  If  chattels  real  be  not  within  these  statutes 
they  will  still  be  protected  by  the  prerogative  of  the 
Crown,  and  as  well  for  a  grantee  of  them  fi^m  the 
Crown  as  for  the  Crown  itself  (5). 

When  property  in  Ireland  claimed  by  a  subject  What  property 
against  the  Crown  has  been,  during  the  period  of  ^/^^^ 
limitation  assigned  by  the  48  Geo.  3,  c.  47,  in  the  actual 
seisin  of  the  Crown,  whatever  that  may  be  (f),  or  the 
Crown  has  been  answered  the  rents  and  profits  of  such 
property,  or  of  any  honour,  manor  or  other  heredita- 
ment of  which  such  property  is  part(M),  or  the  pro- 
perty has  been  duly  in  charge,  or  has  stood  insuper  of 
record  (t?),  such  property  is  unaffected  by  that  act. 

Down  to  1861  property  in  England  also,  so  claimed  Property  in 
during  the  period  of  limitation  assigned  by  the  9  Geo.  3,  ^^^^^^^^ 
c.  16,  of  which  property  the  Crown  had  been  answered  now,  affected, 
the  rents  and  profits,  or  those  of  any  honour,  manor  or 
other  hereditament  of  which  such  property  was  part  {x)y 
or  when  such  property  had  been  duly  in  charge,  or  had 
stood  insuper  of  record,  was  also  unaffected  by  this  last 
act ; .  but  now  is  not  to  be  recoverable  by  the  Crown 


(«)  See  Lambert  v.  Taylor^  4  (u)  Doe  v.  Hoberte,  IS  Mee.  & 

B.  &  C.  163.  W.  620. 

(t)  See  Tuthill  v.  Boffers,  2  (v)  See  8  Inst  1S9  ;  Tuthill  t. 

Jo.  &  Lat.  86.    Vide  sup.  p.  70.        Rogers,  supra. 

(a?)  Doe  y.  Hoberts,  supra. 
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PrescriptiTe 
rights  against 
the  Crown. 


because  merely  a  part  of  any  such  honour,  manor  or 
other  hereditament,  or  having  been  duly  in  charge,  or 
having  stood  insuper  of  record  (y). 

Prescription  may  give  title  or  interest  to  the  subject 
in  the  freehold  or  inheritance  of  the  sovereign,  as  in 
common,  way,  or  estovers,  claimed  by  prescription  in 
the  land  of  the  sovereign  (2:).  And  claims  which  may 
be  lawfiilly  made  at  the  common  law,  by  custom,  pre- 
scription, or  grant,  to  any  right  of  conunon,  or  other 
profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon 
any  land  of  the  Crown,  or  any  land  being  parcel  of  the 
duchy  of  Lancaster y  or  of  Cornwall^  and  also  claims 
which  may  be  so  made  to  any  way  or  other  easement,  or 
to  any  watercourse  or  the  use  of  any  water,  to  be  en- 
joyed or  derived  upon,  over  or  from  any  land  or  water 
of  the  Crown,  or  being  parcel  of  either  of  those  duchies, 
are  not  to  be  defeated  after  an  enjoyment  of  the  former 
class  of  claims  for  thirty  years,  and  of  the  latter  class 
for  twenty  years,  by  merely  showing  the  origin  of  the 
claim ;  and  after  an  enjoyment  of  the  former  for  sixty 
years  and  of  the  latter  for  forty  years,  when  not  enjoyed 
under  some  consent  or  agreement  in  writing  expressly 
given,  are  rendered  absolute  and  indefeasible  (a). 

The  rights  claimed  under  this  statute  are  only  such  as 
are  in  some  way  appurtenant  to  a  dominant  tenement, 
and  not  in  gross  only(i);  and  although,  as  between 
subject  and  subject,  such  rights  in  gross  might  be  con- 
— not  in  gross,  sidered  as  within  the  equity  of  the  statute  as  suggested 
by  Parke,  B.  (c),  yet  when  claimed  against  the  Crown, 
they  could  not  be,  on  that  principle  (i/),  within  the 
statute. 

The  access  and  use  of  Ught  to  and  for  any  building 
cannot  be  acquired  against  the  Crown  under  the  see- 


Under  Pre- 
scription Act, 


— not  light. 


(y)  24  &26yictc.  62,88. 1,3. 
{z)  Flowd.d22;  Co.Litt.ll4a, 
b,  119  a,  n.  1. 
(dS  2&3WilI.4,c.71,8a.l,2. 
ib)  Moumey  v.  Itmay,  8  Hurl. 


&  C.  486;  SkuHleworth  v.  Lc 
Fleming,  19  C.  B.,  N.  S.  687. 

(c)  Welcome  ▼.  Uptan^  6  Mee. 
&  W.  636. 

id)  Plowd.  244. 
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tion  3  of  the  2  &  3  Will.  4,  c.  71,  because  in  that 
section  the  Crown  is  not  named  (e). 

A  claim  to  a  right  of  common  against  the  Crown,  Right  of 
where  the  Crown  is  restrained  by  legislative  provision  <»°^"^<''^- 
from  creating  such  rights  by  grant,  when  enjoyed  for  a 
less  period  than  that  fixed  by  the  2  &  3  WiU.  4,  c.  71» 
is  not  sustained  by  that  statute.  And  showing  that 
such  a  right  could  not  be  created  by  the  Crown  by 
reason  of  such  restraint  is  not  showing  that  it  is  deter- 
mined by  showing  only  the  commencement  within  the 
period  fixed  by  such  statute  (f). 

Tithes  and  rents  are  excepted  fix)m  the  2  &  3  Will.  4,  Tithes  and 
c.  71,  s.  1,  but  are  embraced  by  the  9  Geo.  3,  c.  16,  '^ 
and  the  48  Geo.  3,  c.  47,  in  express  terms  (ff). 

Again,  all  prescriptions  and  claims  of  or  for  any  Modus  deou 
modus  decimandiy  or  of  or  to  any  exemption  from  or  ^ 

discharge  of  tithes  by  composition  real  or  otherwise, 
are  to  be  deemed  good  and  valid  in  law  after  the  lapse 
of  certain  times,  and  in  certain  cases,  as  will  be  shown 
in  the  next  chapter  (A). 

Such  claims  of  these  various  incorporeal  rights,  how-  Claims,  bad  in 
ever,  as  are  in  law  bad  in  themselves,  e.  ^.,  an  unlimited  ^^^hMi^^ 
right  claimed  in  alieno  solo  (t),  cannot  be  substantiated  bj  user. 
by  user,  however  long,  under  the  Statutes  of  Limita- 
tion, and  are  not  established  by  the  2  &  3  WiU.  4, 
cc.  71,  100(A). 

Franchises  or  liberties  are  expressly  excepted  from  Franchises, 
the  statutes  9  Geo.  3,  c.  16,  and  48  Geo.  3,  c.  47,  and  «<»ption  of. 
are  synonymous,  and  defined  as  a  royal  privilege,  or 
branch  of  the  Crown's  prerogative,  subsisting  in  the 
hands  of  a  subject  (/).     To  some  of  these  incorporeal 

(e)  Vide   ante.    Chap.  II.  of  (K)  2  &  8  Will.  4,  c.  100. 

this  Book,  Sect.  I.  p.  243.  (i)  Clayton  y.  Corhy,  6  Q.  B. 

(/ )  MiU  Y.  T%e  Qmmu9umer  415. 

qf  the  New  Foregt,  18  C.  B.  60.  (Jt)  See  Att.-Oen,  y.  Mathiat, 

See  also  Goodtitle  d.  Parher  y.  4  Jnr.,  N.  S.  630. 

Baldwin.  11  East,  468.  (Q  Finch,  L.  164  ;  1  Stephen's 

(^)  Supra,  p.  317.  Com.  670;  2  Com.  37. 
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— iftnd  extizi* 
gnished. 


rights  a  title  by  prescription  cannot,  and  to  others  such 
How  created,  a  title  can,  be  made  (m).  To  those  to  which  it  cannot 
be  made,  the  title  is  by  charter  only  (n),  and  none  of 
them  can  pass  vdthout  deed  {o).  When  those  which 
are  in  the  king's  own  hands  as  parcel  of  his  Crown  are 
granted  by  him,  and  come  again  to  him,  they  are  merged 
in  the  Crown  (/?),  and  he  has  them  again  injure  cor  once  y 
and  if  appendant  to  possessions  before,  the  appendancy 
is  destroyed.  But  when  they  are  erected  and  created 
by  him  ab  initio^  and  are  not  parcel  of  his  Crown,  they 
are  not  by  the  accession  of  them  again  to  the  Crown 
extinct,  nor  the  appendancy  of  them  severed  from  the 
possessions  (y). 

If  a  grant  of  a  franchise  in  or  over  lands  be  made  to 
a  grantee  who  has  the  same  franchise  in  or  over  the 
same  lands  by  prescription,  the  prescriptive  title  would 
be  extinguished  (r).  But  if  the  grant  be  of  the  fran- 
chise in  or  over  demesne  lands  and  copyhold  lands,  and 
the  franchise  claimed  by  prescription  be  in  or  over  the 
demesne  lands  only,  the  prescriptive  title  in  or  over  the 
copyholds  would  be  unaffected  by  the  grant  (*). 

Franchises  or  liberties  in  the  nature  of  a  profit  or 
benefit  so  to  be  taken  and  enjoyed,  as  free  chase  or  free 
warren  (t),  seem  to  be  within  the  Prescription  Act  (a), 
but  when  not  of  that  nature  are  not  within  it. 

Services  also  are  expressly  excepted  from  the  Pre- 
scription Act  (ar).  These  rights  are  common  to  all  cer- 
tain estates,  or  proper  to  inheritances,  and  are  either 
incident  to  or  arise  by  reservation  in  respect  of  te- 
nure (y).  Servitium  in  lege  AnglitB  regulariter  acci-- 
pitur  pro  servitioy  quod  per  tenentes  dominis  suis  debitur 


In  the  nature 
of  a  benefit, 
are  within  the 
Prescription 
Act 


Serrices. 


(m)  Co.Iitt  lUa,b. 

(n)  9  Rep.  26,  27  b. 

(o)Ib. 

ip)  Plowd.  219  ;  9  Rep.  24; 
JteoB  V.  Capper,  6  Pri.  217. 

(q)  9  Rep.  25  b. 

(r)  Com.  Dig.  tit  Prseacription 
(G.);  The  Earl  of  Qimarvon  v. 


VtlUhoU,  18  Mee.  &  W.  318. 

(<)  The  Earl  of  Carnarvon  v. 
VilUhoU,  snpra. 

(t)  See  Earl  of  Camarean  t. 
VillehoU,  snpra. 

(w)  2  &  8  WiU.  4,  c.  71. 

{as)  lb.  8, 1. 

(y)  Finch,  L.  188, 139. 
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ratione  feodi  sui  {z).  The  only  tenures  now  existing 
are  socage,  frankalmoign,  copyhold,  and  grand  ser- 
jeanty,  as  &r  as  its  services  are  honorary  (a),  with  the 
services  incident  to  those  tenures.  And  as  some  of 
these  services  of  tenure,  by  their  nature,  and  others  of 
them  which  by  common  possibility  could  not  happen 
vdthin  the  time  of  limitation  fixed  by  the  32  Hen.  8, 
c.  2,  were  not  within  that  statute  (i) :  so,  it  is  con- 
ceived that,  with  the  exception  of  rent  service — so 
called  because  accompanied  with  some  corporal  service, 
as  fealty  at  the  least  (c) — ^none  of  these  services  are 
within  either  of  these  two  statutes  of  Geo.  3 ;  and 
although  some  of  them  are  expressly  within  the  3  &  4 
IVill.  4,  c.  27,  yet  this  statute,  as  aheady  shown,  does 
not  affect  the  Crown,  and  they  are  imaffected  by  any 
law  of  this  nature. 

The  possessions  of  the  Duchy  of  Cornwall,  embraced  Pofiseadons  o£ 
by  the  statute  applied  to  them  (rf),  are  lands,  manors,  SjJ^j^ 
tenements,  rents,  tithes,  or  hereditaments,  exclusive  of 
liberties  or  franchises,  mines,  minerals,  stone,  or  sub- 
strata. 

The  observations  already  made  upon  the  terms  of  the 
two  statutes  relating  to  the  possessions  of  the  Crown 
jure  coroncB  embraced  by  those  statutes,  and  also,  as 
respects  rents,  advowsons,  services  and  other  rights 
claimed  against  the  Crown  not  embraced  by  those 
statutes,  but  by  the  other  statutes  noticed  in  this  sec- 
tion, are  applicable  to  the  terms  of  the  statute  applied 
to  the  possessions  of  the  Duchy  of  Cornwall  also. 

One  of  the  objects  of  the  7  &  8  Vict.  c.  105  was  that  What  mines 
the  rights  and  estates  of  the  Duke  of  Cornwall  and  all  *^  "^     *" 
other  persons  in  respect  of  the  mines,  minerals,  stone, 
and  substrata  in,  upon,  under,  and  of  certain  tenements, 

(z)  CJo.  Litt.  66  a.  (tf)  litt.  8. 122;  Co.  Litt  87  b; 

(a)  12  Car.  2,  c  24;  2  Com.  Finch,  L.  138. 

chap.  6.  {d)  7&8  Vict  c.  106. 
{h)  Go.  Litt.  116  a. 
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and  in,  upon,  under  and  of  all  waste  and  other  lands 
within  certain  manors  in  the  county  of  Cornwall,  the 
mines,  minerals,  stone,  or  substrata  in,  upon,  under  or 
of  which  belonged,  or  were  claimed  to  belong,  to  the 
Duke  of  Cornwall,  and  the  rights,  powers  and  priyi- 
leges  of  the  Duke  as  to  getting,  selling  and  disposing 
of  the  same,  should  be  declared,  established,  and  regu- 
lated. "  The  Cornwall  Submarine  Mines  Act,  1858"(c), 
was  for  declaring  and  defining  the  respectiye  rights  of 
her  Majesty,  and  of  the  Prince  of  Wales  and  Duke  of 
Cornwall,  to  the  mines  and  minerals  in,  or  under,  land 
lying  below  high-watermark,  within  and  adjacent  to 
the  county  of  Cornwall,  and  for  other  purposes;  and 
enacts  (/),  that  the  expression  "  mines  and  minerals" 
shall  comprehend  all  mines  and  minerals,  and  all 
quarries,  veins,  or  beds  of  stone,  and  aU  substrata  of 
any  other  nature  whatsoever,  and  the  ground  and  soil 
in,  upon,  and  under  which,  such  mines  and  minerals, 
quarries,  veins  or  beds  of  stone,  and  other  substrata  lie, 
and  the  words  "  county  of  Cornwall"  shall  mean  the 
said  county,  exclusive  of  any  lands  added  thereto,  or 
taken  therefi-om,  by  the  7  &  8  Vict,  c  61.  These  two 
statutes  (^),  as  respects  mines  and  minerals,  may  be 
considered  in  pari  materi&y  and  the  enactment  in  the 
latter  statute  here  stated  as  a  legislative  interpretation 
of  the  meaning  and  extent  of  those  terms  in  the  former 
act. 


Section  II. 

ThingSy  exclusive  of  those  the  Subject  of  the  last 

Section,  belonging  to  Persons  generally. 

The  8  &  4  The  things  here  to  be  noticed  as  affected  by  the  laws 

WiU.  4,  c.  27,    UQ^  under  consideration  are  those  to  which  the  statute 


» 


(tf)  21  &  22  Vict  c  109.  (j)  Cape.  106, 109. 
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3  &  4  Will.  4,  c.  27,  is  applicable,  and  also  those  things  under  the  term 
exclusive  of  such  as  are  the  subject  of  the  last  section,  *^^^     *^^  ^ 
to  which  the  statutes  2  &  3  Will.  4,  cc.  71  and  100,  are 
applicable. 

The  3  &  4  Will.  4,  c.  27,  is  applied  to  corporeal  things 
real,  and  also  to  some  things  incorporeal,  and  the  former 
class  and  one  of  the  latter,  tithes,  are  comprehended 
under  the  term  land. 

The  term  land  as  used  in  this  statute,  besides  its  ^all  corporeal 
ordinary  signification  (^),    and  where  the    nature   of   ^'^  ^     ^  ' 
the  provision  or  the  context  of  the  statute  does  not  ex- 
clude the  interpretation,  is  extended  to  manors,  mes- 
suages and  aU  other  corporealhereditsaaenis  whatsoever, 
and  to  tithes,  uid  means  the  inheritance,  the  freehold  —tithes, 
of  land ;  and  the  statute  does  not  deal  with  land  iq  any 
other  sense  than  where  a  person  has  the  right  to  the 
land  itself  (A),  and  where  two  persons  at  least  claim, 
adversely  to  each  other,  an  estate  in  it  (i). 

A  canal,  the  works  of,  and  the  tolls  payable  under  — <»uuil, 
the  act  creating,  it(j),  quarries  and  Hmestone(A),  and  —quarries, 
veins  of  coal(/)  and  clay(wi),   are  land  within  the 
meaning  of  this  statute. 

Tithe  rent-charge  is  either  land,  as  tithes,  or  rent  as  —tithe  rent- 
a  periodical  sum  of  money  payable  out  of  land,  within  *^''"'8®» 
the  meaning  given  to  the  terms  land  and  rent  by  this 
statute  (tz). 

A  several  fishery  when  it  includes,  as  it  may,  the  soil  -a  seyeral 
of  a  river  (o),  and  regarding  the  soil  as  the  principal,  ^^^» 

(  0)  See  Co.  Litt.  4  a;  Touch.  91.  («)  Shell  v.  The  Incorporated 

(A)  2  De  Gex,  M.  &  G.  473.  Society,  10  L-.  Eq.  Rep.  411. 

(i)  15  Mee.  &  W.  622;  10  Ir.  (0)  Bee  Co.  Litt.  4b,  n.  2, 122  a, 

L.  E.  613.  n.  7;  Ihike  of  Somerset  v.  Fog- 

(^*)  Hodges  y.   The    Croydon  fvell,  6  B.  &  C.  876;  Snape  and 

Canal  Company,  8  Bear.  89.  Ux.  y.  Dobbs,  1  Bing.  202  ;  Dong. 

(*)  McDonnell  ▼.  M'Kinty,  10  66  ;  1  Car.  &  K.  649;  Holford  v. 

Lr.  L.  R.  614;  8  Ell.  &  B.  146.  Badley,  8  Q.  B.  1000;  11  lb.  426; 

(0  11  Mee.  &  W.  89}  Flowd.  MarshaU  j. The  Zniesmater  Steam 

830.  Na/oigation  Company,  3  Best  & 

(m)  1  H.  &  N.  799.  8.  782;  see  also  Jdaleomson  y. 

0*Dea,  10  H.  L.  C.  693. 
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Copyholds. 


and  the  right  of  fishing  as  an  adjunct  thereto  (  p),  is  a 
corporeal  hereditament,  and  therefore  within  this  statute. 

Any  share,  estate  or  interest  in  land,  as  that  term  is 
here  used,  is  equally  with  the  land  itself  within  that 
term.  Thus  dower  until  assigned  is  a  mere  title,  and 
interest  ex  vi  termini  in  legal  understanding  includes 
it(5'),  and  brings  it  within  the  term  land(r),  and 
whether  a  freehold  or  a  chattel  interest 

The  land  may  be  either  £neehold  or  copyhold  or  held 
according  to  any  other  tenure.  An  heir,  whose  ancestor 
had  been  dead  forty  years,  was  refiised  a  mandamus  to 
compel  the  lord  of  a  manor  to  admit  such  heir  to  copy- 
holds (5).  But  as  the  admission  was  only  a  preparatory 
step  to  trying  the  right,  and  not  necessary  to  enable  an 
heir  to  bring  an  ejectment,  the  refusal  of  the  writ  did 
not  prejudice  his  right  to  try  his  title.  On  the  applicar 
tion  by  a  person  not  claiming  as  heir  the  court,  notwith- 
standing the  lapse  of  more  than  twenty  years  since  the 
right  accrued,  would  probably  grant  the  writ. 

But  where  the  right  to  a  copyhold  estate  is  barred  by 
the  Statute  of  Limitations,  the  Court  of  Chancery  will 
not  entertain,  at  the  instance  of  the  person  barred,  a 
suit  against  the  lord  to  compel  admission  in  order  to 
enable  the  right  to  be  tried  at  law  {t). 

Copyholds  grantable  for  lives  successivey  the  first 
cestui  que  vie  having  an  absolute  power  of  alienation 
and  his  widow  being  entitled  to  hold  them  durante 
viduitatey  were  granted  in  1779  accordingly.  In  1786 
the  widow  of  the  first  cestui  que  vie  surrendered  the 
copyholds  and  took  a  regrant  of  them  for  the  lives  of 
D.  and  of  B.  and  C,  the  surviving  cestuis  que  vie  in  the 
grant  of  1779,  and  intermarried  with  the  first  cestui  que 
vie,  and  died  leaving  her  husband  surviving,  who  in  1797 


( j?)  Vide  supra,  pp.  191  et  »eq, 
Iq)  Co.  Litt.  346  b. 
(r)  Marshall  v.  8mUh,  18  Jur., 
N.  S.  1174. 


(#)  lUs9  V.  The  Lord  0/  the 
Manor  of  Agardtlejf,  5  Dowl.  19. 

(t)  Mlddowion  v.  The  Earl  rf 
Harrinfft&n,  1  Jac.  &  W.  682. 
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surrendered,  and  took  a  regrant  of  them  for  his  own 
lifeand  the  lives  of  two  other  persons,  and  in  1803  re- 
leased the  copyholds  to  the  owner  of  the  freehold  in 
reversion  in  fee,  in  whom  it  was  then  vested  severed 
from  the  manor,  who  in  1808  devised  the  property  to 
trustees,  and  he  and  they  held  possession  from  1803.  In 
1858  the  second  cestui  que  vie  in  the  grant  of  1797 
claimed  the  property  under  it,  on  the  ground  that  his 
title  did  not  accrue  until  the  death,  in  1857,  of  the 
widow  of  the  second  cestui  que  vie  in  the  grant  of  1779; 
but  the  court,  although  it  did  not  decide  the  case  on  the 
2  &  3  Will.  4,  c.  27,  thought  that  the  title  of  the  plain- 
tiff was  barred  by  that  statute  (m). 

The  right  of  the  lord  of  a  manor  to  enter  on  copy-  Lord's  right  of 
holds  for  a  forfeiture  is  an  interest  in  land  within  this  f^^^ '  *  °'" 
statute  (v). 

The  term  land  in  legal  signification  is  indefinite,  and  Mines, 
includes,  not  only  the  surfiwse,  but  mines  and  every  other 
thing  under,  as  well  as  every  thing  on  and  above,  cujus 
est  solum  ejus  est  usque  ad  ccelum  {x),  as  part  of,  but 
not  distinct  from  (y),  the  sur&ce.  In  Reg.  v.  The  Earl 
of  Northumberland  (z),  it  was  said  arguendo  that  mines 
unopened  would  not  pass  in  a  grant  by  the  name  of 
mines  but  as  parcel  of  the  soil,  and  that,  by  that  name, 
open  mines  only  would  pass.  Lord  Dyer,  however, 
said,  that  a  vein  when  not  opened  might  be  termed  a 
mine,  quia  de  mineris  aliqucB  sunt  occultcB,  et  aliqucs 
apertcB  (a). 

In  various  cases  it  will  be  presumed  that  the  fee 
simple  of  the  land  carries  with  it  the  right  to  the 
minerals ;  but  that  presumption  is  not  universal,  because 
in  mining  counties  the  right  to  the  minerals  and  the  fee 

00  Phillips  V.  Ball,  6  Jnr.,  848. 

N.  S.  48.  (  y)  Touch.  77,  78;  2  B.  &  C. 

(ff)  See  Ck>.  Litt  845  b;  Doe  t.  197;  Townley  v.  Oibton,  2  T.  B. 

J3tf«k?r,  8  T.  R  162;   Whittony.  701. 

Peaeoeh,  8  Myl.  &  K  825.  («)  Plowd.  810. 

{oB)  Go.Litt.  4a,b;  Toach.  90;  {a)  See  &l80  Saunderi'  oate,  5 

JRawhatham  v.  ^V^U0n,  8  H.  L,  C.  Co.  12. 
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simple  of  the  soil  are  firequently  in  different  persons ; 
the  two  things  are  frequently,  for  many  generations, 
separate  ;  in  conveyances  of  land  the  minerals  are  not 
nncommonly  excepted  (A). 

The  land  in  fee  simple  may  be  rested  in  one  person, 
and  another  person  may  have  an  exclusive  right  to  the 
mines  under  it  (c),  and  the  possession  and  the  inherit- 
ance of  them  be  different  from  the  possession  and  the 
inheritance  of  the  land  (d) ;  and  the  enjoyment  of  the 
soil  by  the  owner  of  it  is  perfectly  consistent  with  the 
right  of  the  owner  of  the  mines  to  them  (e). 

The  term  minerals,  though  more  frequently  applied 
to  substances  containing  metals,  in  its  proper  sense  in- 
cludes all  fossil  bodies  or  matters  dug  out  of  mines,  and 
therefore  beds  of  stone  which  may  be  dug  by  winning 
or  quarrying (y).  Freestone  is  a  mineral;  but  in  a 
contract  may  or  may  not  be  included  in  that  term,  ac- 
cording to  the  intention  of  the  parties  (^). 

Where  there  are  minerals  capable  of  being  gotten, 
there,  in  legal  understanding,  is  a  mine,  and  the  mo- 
ment the  minerals  are  severed  they  are  gotten.  There 
may  be  no  machinery  at  the  place  where  they  are 
severed ;  but  if  men  are  sent  in  for  the  purpose  it  is  the 
same  thing  (A). 

Mines  are  distinguished  from  quarries  by  the  mode 
of  working  or  getting  the  minerals  which  they  con- 
tain (z).     A  mine,  said  Bandersley,  V.-C.  (A),  is  not  a 


(V)  Rowe  V.  Qrenfel,  By.  & 
Moo.  896;  Seamen  r.  Vawdrey, 
16  Ves.  390;  Barton  v.  Dtmnes, 
Flan.  &  K.  It.  Rep.  605;  Martin 
Y.  CbtteTy  8  Jo.  &  Lat  496; 
jrDonnear.  M'Kinty,  10  Ir.  £q. 
R.614. 

(c)  1  M.  &  S.  84;  Howe  y. 
Grenfelj  supra. 

(i)  2  Str.  1142  ;  Cardigan  y. 
Armitage,  2  B.  &  C.  197; 
M'Dofinell  y.  M^Kinty,  10  Ir. 
L.  B.  514. 


(O  16  Ves.  892;  10  Lr.  L.  B. 

614  ;  sapra,  pp.  817,  818. 

(/)  Earl  of  Rotte  y.  Waif^ 
wuin,  14  Mee.  &  W.  859  ;  MickU- 
thfvait  Y.  Winter^  6  Ex.  644. 

(^)  BeU  Y.  Wilson,  2  Drew. 
&  S.  895. 

(A)  2  Ad.  &  £.  598. 

(i)  See  Bern  y.  InhaHiamU  of 
Sedgeley,2B.&A6.65i  Duchess 
Dowager  of  Cleveland  y.  Meg^ 
rich,  17  L.  T.  R,  N.  8.-238. 

{k}  BeU  y.  Wilson,  2  Drew.  & 
S.  395;  1  L.  R.,  Ch.  Ap.  898. 
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quany,  and  a  quarry  is  not  a  mine ;  for^  although  we 
might  be  puzzled  to  form  a  precise  definition^  there  is 
no  doubt  about  the  distinction.  A  mine,  properly 
speaking,  is  a  driving  through  the  bowels  of  the  earth, 
or  sinking  a  shaft,  and  then  working  horizontally, 
although,  perhaps,  not  at  right  angles  (/);  a  mine  is 
worked  into  the  superincumbent  earth,  but  a  quany  is 
worked  sub  dio,  by  casting  aside  the  surface. 

Mines  generally,  or  of  a  particular  species,  BAfodina  Majindnde 
plumbiy  may  include  the  land  generally  (m).      Cock-  ^^^' 
bum,  C.  J.,   seems  to  have  forgotten  this  when  he 
asked {n\  "  who  ever  heard  of  a  grant  of  the  mineral 
carrying  with  it  the  general  ownership  of  the  soil?" 
When  open  they  are  said  to  be  a  corporeal  heredita-  Whether  cor- 
ment(o),  but  when  unopen  an  incorporeal  one(/?).  ^rpMe^^here- 
But  it  is  submitted  that  in  either  case  and  until  gotten  ditaments. 
they  are  a  corporeal  hereditament  {q\  and  a  part  of  the 
land ;  for  when  on  a  conveyance  of  the  land  they  are  re- 
tained by  the  grantor,  they  are  excepted  in  the  convey- 
ance, and  an  exception,  properly  so  called,  can  be  of 
only  a  part  of  the  thing  granted,  and  they  thus  remain 
in  him  (r).     It  is  also  submitted  that  the  case  of  Doe 
d.  HanUy  v.  Wood  does  not  support  the  proposition  of 
Mr.  Preston,  that  mines  unopened  are  an  incorporeal 
hereditament. 

Mines  unopened,  being  parcel  of,  and  not  distinct  Open  are  snb- 
firom,  the  land,  are  not,  but  mines  open  are,  as  land  or  J®^  ^  dower, 
tenements  (*),  subject  to  dower  (f). 

Mines  fi^jm  their  nature  are  exempted  fi-om  the  pre-  Exempt  from 
sumption  which  non-user  {u)  justifies  in  other  kinds  of  ^^™^^ 

non-user. 

(7)  See  also  2  B.  &  Ad.  74.  Cardigan  y.  Armitage,  2  B.  &  C. 

(m)  Co.  Litt  6  a.  197;  APDonneU  v.  WKinty,  10 

(*)  8  Best  &  8.  748.  Jr.  L.  R.  614 ;  Smith  v.  LUyydy  9 

Ip)  Prest.  Toach.  96.  Ex.  562;   Wilhi/uoH  r.  Proud,  II 

(p)  lb.  cit  Doe  d.  Hanley  t.      Mee.  &  W.  83. 
Wood,  2B.  &  Aid.  724.  (*)  Litt.  s.  36. 

(q)  See  TowiOey  y.  Oibgon,  2  {t)  F.  N.  B.  149  C;  Stoughton 

T.  R.  701  ;  1  H.  &  N.  799.  r.  Leigh,  I  Tauot  402. 

(r)  Touch.    77,  78  ;    Ewrl  of         («)  Ante,  Book  III.  Chap.  V. 
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property  («).  Wlien  excepted  in  a  conveyance  in  fee  by 
the  owner  of  the  land  they  are,  both  as  respects  the  estate 
and  the  possession,  severed  from  the  estate  and  the 
possession  of  the  land,  and  remain  in  him  as  his  separate 
and  independent  property,  and  {x)  his  estate  in  and 
possession  of  them  remain  unaffected ;  and  until  some 
act  be  done,  or  some  claim  be  made,  at  variance  or 
inconsistent  with  his  right,  his  possession  of  them  re- 
mains unaltered.  The  mere  omission  by  him  or  those 
claiming  under  him  to  work  them  is  quite  compatible 
with  the  intention  to  preserve  and  to  exercise  the  right 
to  them  (y). 

Mines  under  customary  freeholds,  that  is,  copyholds 
not  held  at  the  will  of  the  lord,  are  vested  in  the  lord, 
although  he  cannot  work  them  without  the  assent  of 
the  tenant  (z). 

As  between  persons  working  mines  adversely  to  the 
persons  entitled  to  them,  the  working  for  twenty  years 
would  give  a  title  to  the  former  against  the  latter  (a) ; 
but,  it  would  seem,  as  to  only  those  which  have  been 
worked,  and  not  as  to  those  unworked,for  the  legal  pre- 
sumption, that  possession  of  part  is  possession  of  the 
whole  (^),  is  only  made  in  favour  of  right,  and  in  sup- 
port of  the  agreement  of  parties  (c). 

The  right  to  mines  distinct  from  the  land  may  arise 
either  by  a  grant  of  them,  or  by  a  mere  licence  to  enter 
into  the  land  and  to  take  them,  or  by  an  exception  of 
them  to  the  owner  of  the  land,  on  a  disposition  by  him 


(u)  Adair  v.  Shaftoe,  19  Ves. 
156;  Seaman  y.  Vawdrey^  16  lb. 
890;  Barton  v.  Dawnes,  Flan.  & 
K.  It.  Rep.  605;  Martin  t. 
Cotter,  3  Jo.  &  Lat.  496. 

(aj)  Harl  of  Cardigan  v. 
ArmUoffe,  2  B.  &  C.  197. 

(y)  APDonnellY,  JUPMnty^W 
Ir.  L.  R.  514;  Smith  v.  Ll4nfd,  9 
Ex.662. 

(2)  Duke  of  Portland  r.  HUl, 
12  Jut.,  N.  S.  286. 


(a)  Jtieh  d.  Lard  CuUen  t. 
Johnwn,  2  Sir.  1142  ;  Curtis  y. 
Daniel,  10  East,  278;  8  Ell.  &  B. 
145;  Parrott  v.  Palmer,  8  MjL 
&  K.  632. 

{V)  Doe  d.  Earl  Ihlmouth  v. 
Alderson,  1  Mee.  &  W.  210; 
Taylor  v.  Parry,  1  Scott,  N.  B. 
576. 

(e)  ATDonneU  t.  JPlRnty,  10 
Ir.  L.  R.  614. 
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of  the  land.     But  they  cannot  be  claimed  by  prescrip- 
tion (d). 

A  demise  of  the  mines  under  certain  specified  lands  (^),  Demise  of, 
or  of  such  mines  as  had  been  or  should  be  discovered  or  ^l  reaL^ 
opened  under  them  {/),  for  a  term  of  years,  gives  the 
lessee  in  them  a  chattel  real.     In  the  former  case,  how- 
ever, he  would  be  bound  to  work  them,  but  not  in  the 
latter  case. 

A  licence  or  liberty,  ex  vi  termini^  imports  that  it  Licence  to 
is  a  privilege  to  be  exercised  over  another  man's  estate.  it»^^toie^^* 
A  man's  right  of  dominion  over  his  own  estate  is  never 
called  a  liberty  (y).  A  licence  to  enter  land  and  to  get 
the  mines  therein  during  a  term  of  years,  although 
conferring  an  interest,  and  therefore  irrevocable  (A), 
gives  no  estate  in  the  mines,  but  merely  creates  incor- 
poreal rights  by  which  the  mines  so  gotten  are  ac- 
quired as  chattels  (i).  In  Jones  v.  Beynolds  (A),  Lord 
Denman,  C.  J., — ^referring  to  Doe  d.  Hartley  v.  Woody 
and  stating  that  one  of  the  reasons  for  the  opinion  of 
the  court,  that  ejectment  would  not  lie  for  the  premises 
there  sued  for,  was  that  the  terms  of  the  indenture  did 
not  amount  to  a  grant  of  anything  for  which  ejectment 
lies,  but  merely  to  a  permission  to  search  and  dig  for 
ore, — is  reported  to  have  said  that  it  does  not  seem 
to  foUow  that  that  permission,  actually  demised 
[granted]  and  actually  exercised,  would  not  be  a  here- 
ditament enjoyed  by  the  lessee;  a  hereditament  being, 
in  Lord  Coke's  weU-known  words  (/),  whatsoever  may 
be  inherited,  be  it  corporeal  or  incorporeal,  real,  or  per- 
sonal, or  mixed  (m).     The  permission  or  licence  in  the 

(i)  WilUmon  v.  Proud,  11  (A)  2  B.  &  Aid.  738;  Mutkett 

Mee.  &  W.  33.  ▼.  Hill,  6  Bing^N.  C.  694. 

{e)  See  Doe d.Hanlei/Y,  Wood,  (i)  Doe  d.  Hanley  v.  Wood,  2 

2  B.  &  Aid.  727;  Taylor  y. Parry,  B.  &  Aid.  724;  Roberts  v.  Davey, 

1  Scott,   N.  R.   676;    Keyte  r.  4B.  &Ad.666;  Normayy .Rowe, 

Pareell,  2  Ell.  &  B.  146.  19  Ves.  168. 

(/)  QfuirHnffton  y.  Arthur,  (A)  4  Ad.  &  E.  806;  6  Nev.  & 

10  Mee.  &  W.  336.  M.  441. 

(^)  10  Eaet,  206.  (0  Co.  Litt.  6  a. 

(w)  3  Rep.  2  ;  Pres.  Touch.  91. 
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case  of  Doe  v.  Wood  was  for  years,  and  was  therefore 
a  mere  chattel  interest  in  a  hereditament,  but  not  itself 
a  hereditament.  If  the  licence  had  been  given  in  per- 
petuity, or  so  as  to  be  to  any  extent  inheritable,  it  would 
have  been  a  hereditament  («). 

The  licence,  so  far  as  it  gives  a  right  of  entry,  ope- 
rates as  a  licence  properly  so  called,  but  so  &r  as  it 
gives  the  grantee  a  right  to  take  the  mines  is  in  the 
nature  of  a  grant  of  such  of  the  ores  as  shall  be  gotten, 
biit  gives  him  no  estate  in  them  before  they  are 
gotten  (o).  He  has  no  estate  or  property  in  the  land 
itself  or  any  particular  portion  thereof,  or  in  any  part  of 
the  ore,  metals  or  minerals,  ungot  therein,  but  only  a 
right  of  property  as  to  such  part  thereof  as,  upon  the 
licence,  shall  be  dug  or  got,  no  more  than  a  mere  right 
to  a  personal  chattel,  when  obtained  in  pursuance  of 
incorporeal  privileges  granted  for  the  purpose  of  ob- 
taining it;  and,  unless  he  have  actually  opened  and 
worked  and  be  in  the  actual  possession  of  the  mines, 
he  cannot  maintain  an  action  of  either  trespass  or  eject- 
ment ( J?),  but  only  case  (  5^). 

A  licence  to  get  mines,  unless  expressed  to  be  exclu- 
sive of  the  owner  of  the  land,  is  not  necessarily  and  in 
itself  of  that  nature  (r);  and  a  claim  of  them  as  a 
conmion  by  prescription  cannot  be  exclusive  («)• 

Mines  to  be  taken  imder  a  mere  licence  to  enter  upon 
the  land  and  take  them,  as  distinguished  &om  a  grant 
of  them  {t)y  have  been  said  to  be  merely  a  profit  h 
prendre  in  alieno  solo  (m).     If  so,  they  are  not,  as  be- 


Salk. 


»  Co.  Litt  6a  ;  3  Rep.  2 ;  2 


{p)  Thomas  v.  Sorrell,  Vaugh. 
361;  Doe  d.  Hanley  y.  Wood,  2 
B.  &  Aid.  726 ;  Muskett  v.  HilL 
6  Bing.  N.  C.  694. 

(^)  CheetJiam  v.  Wilkinson,  4 
East,  469 ;  2  B.  &  Aid.  737,  739; 
MuskeU  Y.  mil,  6  Bing.  N.  C. 
694. 


(^)  See  Harris  y.  Ryding,  6 
Mee.  &  W.  60. 

(r)  See  Lord  Mountjoy's  easOf 
Godb.  18;  1  And.  307;  4  Leon. 
147;  Cheetham  t.  Wtlkinson,  4 
East,  469;  2  B.  &  Aid.  739. 

(0  Co.  Litt.  122  a. 

(t)  ^eelhed. Hanley Y,Wood, 
2  B.  &  Aid.  727. 

(tt)  See  PPBSt.  Touch.  90,  96 ; 
19  C.  B.,  N.  S.  709. 
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tween  adverse  claimants  of  them^  within  the  Prescrip- 
tion Act,  2  &  3  Will.  4,  c.  71,  for  that  act  applies  be- 
tween only  the  claimant  of  such  a  profit  on  the  one 
hand  and  the  owner  of  the  land  ont  of  which  the  profit 
is  taken  on  the  other  (x),  and  then  only  when  such 
profits  are  in  some  way  appurtenant  to  a  dominant 
tenement  and  not  in  gross  only(y);  for  mines  until 
severed  are  part  of  the  land  {z),  and  land  cannot  be 
claimed  as  appurtenant  to  land  (a),  and  such  profits  are 
not  within  the  3  &  4  Will.  4,  c.  27  (A),  for  the  only  incor- 
poreal rights  to  which  it  is  applied  are  tithes  belonging 
to  any  person  other  than  a  spiritual  or  eleemosyrnary 
corporation  sole,  rents,  heriots,  services  and  suits,  for 
which  a  distress  may  be  made,  annuities  and  periodical 
sums  of  money  charged  upon  or  payable  out  of  any 
land,  except  moduses  or  compositions  belonging  to  such 
a  corporation. 

A  grantor  seised  in  fee  of  land  excepting,  in  a  con-  Effect  of  ex- 
veyance  in  fee  by  him  of  the  land,  the  mines  in  and  ^es^a 
under  it,  retains  them  as  he  had  them  before  the  con-  conyeyance. 
veyance,  and  they  are  never  out  of  him,  but  become,  by 
the  exception,  a  distinct  hereditament  in  him(e);  and 
the  grantee  of  the  land  acquires  neither  the  possession 
nor  any  species  of  rights  or  interest  in  them  (rf ),  but 
only  the  surface,  subject  to  the  right  to  enter  and  get 
the  mines  (e).    The  exception,  both  as  to  the  estate  and 
the  possession,  severs  them  firom  the  estate  and  the  pos- 
session of,  and  makes  them  separate  and  distinct  firom, 

(a?)  See  Sanmer  v.  Cha/nce^  34  (ft)  Beere  v.  Fleming y  11  L.  T. 

L.  J.,  N.  S.,  Ch.  416.  R,  N.  S.  49. 

(y)  Motm»eyy.l8may,Z'Bjxt\,  (jo)  Earl  of  Cardigan  v.  Ar- 

&  C.  486;  ShuttlewoHh  ▼.  Ls  mitagg,  2  B.  &  C.  197;  2  B.  & 

Fleming,  19  C.  B.,  N.  S.  687.  Aid.  724;  Harris  v.  Rydi/ng,  5 

(%)  Touch-  77,  78 ;  1  B.  &  C.  Mee.  &  W.  66  ;  Damd  v.  King»- 

197.  ootet  6  lb.  174. 

(a)  1  Vent  386 ;  TyHngham'i  (rf)  McDonnell  v.  M'Kinty,  10 

case,  4  Co.  86  b;    Att.-Qen,  v.  Ir.  U  R.  614;  &nith  y.  Lloyd^ 

The  Corporation  of  London,  12  9  Ex.  662. 

Beay.  8  ;  WUhiawm  v.iV<ww?,ll  {e)  Doe  d.  Earl  Falmouth  v. 

Mee.  &  W.  33.  Alderson,  1  Mee.  &  W.  210. 

z2 
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the  land.  The  exception  of  the  mines  would  of  itself 
give  the  right  to  work  them,  and  an  express  power  for 
that  purpose  may  be  such,  in  terms,  as  to  demonstrate 
an  intention  to  recognize  and  effectuate  that  right  (^  )- 

The  owner  of  the  mines  distinct  from  the  land 
cannot,  however,,  get  every  particle  of  them,  but  only 
so  much  of  them  as  is  consistent  with  the  enjoyment 
of,  or  as  will  leave  a  reasonable  support  to,  the  sur^ 
&ce(^)- 

The  things  incorporeal  to  which  the  3  &  4  Will.  4, 
c.  27,  is  applied,  and  under  the  term  land,  are  tithes 
belonging  to  any  person,  other  than  a  spiritual  or 
eleemosynary  corporation  sole. 

The  term  tithes  is  used  in  only  the  sections  1  and 
43,  and  in  its  ordinary  signification,  and  not,  like  the 
terms  land  and  rent,  in  any  more  extended  sense;  and, 
with  reference  to  the  period  of  limitation  applied  to 
tithes,  as  a  chattel  only,  and  the  jurisdiction,  where 
such  period  is  applicable,  seems  to  be  employed  in  the 
latter  section  quite  consistently  with  the  term  as  in- 
cluded in  land  in  section  1. 
Jb  ambignons.  The  term  tithes,  however,  like  the  term  rent,  is  am- 
biguous; it  may  mean  either  the  estate  in  the  tithes,  or 
the  tithes  themselves  as  a  chattel,  the  fruits  of  the 
estate  (A).  It  would  therefore  seem  to  follow,  unless 
there  be  some  reason  against  it,  that  if  land  represents 
tithes,  tithes  being  to  be  represented  by  land,  must  be 
subject  to  the  same  rule  of  construction,  and  open  to 
the  same  interpretation  as  land  itself.  There  are  two 
subjects — ^land,  rent.  Rent  means  the  subject  of  inhe- 
ritance; land  has  the  same  signification; — must  not 
therefore  tithes,  which  are  represented  by  and  treated 
as  included  in  land,  mean,  prima  facie,  the  very  same 


(/)  10  Ir.  L.  R.  514. 

( jT)  Harris  v.  Ryding,  5  Mee. 
&  W.  60 ;  Humphriet  y.  Brog- 
den,  12  Q.  B.  739  j  Bowbotham  v. 


Wilson,  6  Ell.  &  Bl.  593 :  8  lb. 
123  ;  8  H.  L.  C.  360. 
{h)  15  Mee.  &  W.  622. 
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thing  ?  There  is  clearly  the  same  subject  for  the  act 
to  operate  upon.  There  was  also  clearly  the  same  in- 
tention as  regards  the  barring  of  adverse  claims  (/); 

In  a  suit  for  subtraction  of  tithes  by  an  ecclesiastical 
corporation  aggregate  against  the  occupier  of  the  land^ 
Lord  Langdale,  M.  R.,  held  that  the  nonpayment  or 
nonrender  of  tithes  by  the  occupier  to  the  owner  for 
twenty  years  barred  the  title  of  the  latter  to  them  (A), 
under  this  statute.  This  decision  was  questioned  (/), 
and  on  appeal  was  reversed;  and  Lord  St.  Leonards, 
C,  held  that  although  tithes  are  included  in  the  term 
land,  with  the  exception  of  those  belonging  to  spiritual 
or  eleemosynary  corporations  sole,  which  were  not  in- 
tended to  be  touched,  this  statute  applies  to  only  an 
estate  in  tithes  and  not  to  them  as  a  chattel,  or,  in  other 
words,  in  the  case  only  of  a  render  of  tithes  by  the 
person  bound  to  render  them  to  the  person  who  is  en- 
titled to  receive  them  (w). 

As  in  the  case  of  land(n),  so  in  that  of  tithes,  the  How  to  be 
operation  of  the  3  &  4  Will.  c.  27,  is  confined  to  those  ^^^^^^^ 
cases  where  there  are  two  parties  claiming  an  adverse 
estate  in  the  tithes  (o).  Therefore  a  person  who  has 
received  no  tithes  for  twenty  years  cannot  recover  the 
possession  of  them  from  another  who  has  for  twenty 
years  received  those  tithes  fi-om  the  terretenant  (/?). 

To  tithes  as  a  chattel,  the  statute  2  &  3  Will.  4,  c.  Aa  chattels, 
100,  is  applied,  and  provides  a  limitation  to  protect  the  J^^'^i  4 
terretenant  in  his  prescriptive  mode  of  rendering  them  c.  100. 
to  the  clergyman  or  titheholder  {q).     It  has  relation  to 


(i)  2  De  Gex,  M.  &  G.  473.  («)  Snpra,  p.  331. 

(A)  The  Dean  of  Ely  v.  BlUt^  (o)    Dean    and    Chapter    of 

5  Beav.  681.  My  y.  Cashy  16  Mee.  &  W.  617; 

(J)  Shiel  y.  Incorporated  So-  Shiel  v.  Incorporated  Society ^  10 

eiety,  10  Ir.  Eq.  R.  411.  Ir.  Eq.  R.  411. 

(«»)  Dean  of  Ely  y.  BlUSy  2  {p)  16  Mee.  &  W.  622. 

De   Gex,  M.  &  G.  469  ;    Lord  Iq)  Dean  and  Chapter  of  Ely 

Shannon  v.  Hodder,  2  Ir.  L.  R.  y.  Cash,  16  Mee.  &  W.  617;  2  De 

223,11.;   Shiel   y.   Incorporated  Gex,  M.  &  G.  469. 
&ri^y,  lOlr.  Eq.  R.411. 
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the  subtraction  of  tithes,  the  3  &  4  Will.  4,  c.  27,  to 
recovering  "  the  possession  or  seisin  of  them." 
Jurisdiction  of  The  Ecclesiastical  Courts  have  not  only  the  power  of 
cousin  deter-  folding  plea  for  the  subtraction  and  withholding  of 
mining  right  tithes  as  a  personal  duty  in  aU  cases,  but  they  have  in 
some  cases  the  power  of  determining  the  right  to  tithes. 
Thus  where  the  right  to  tithes  is  in  dispute  between 
two  ecclesiastical  persons  in  their  ecclesiastical  cha- 
racters, or,  as  it  seems,  between  a  lay  impropriator  and 
an  ecclesiastical  incumbent  claiming  tithes  as  a  mere 
ecclesiastical  right,  the  question  is  properly  triable  in 
the  spiritual  comrts  and  the  courts  of  common  law  will 
Sect.  43  of  not  interfere  (r).  Hence  the  section  43  of  the  3  &  4 
Will.  4,  c.  27,  that  in  a  suit  to  recover  tithes  in  the 
spiritual  court,  the  same  period  of  limitation  should 
apply  as  in  suits  for  that  purpose  at  law  or  in  equity  (*). 
For  the  recovery  of  tithes  as  a  chattel,  the  person  had 
his  remedy  both  in  courts  of  equitable  jurisdiction  and 
those  of  ecclesiastical  jurisdiction,  and  therefore  the 
object  of  the  legislature  would  seem  to  be  to  assimi* 
late  the  periods  for  the  recovery  of  them  in  both 
jurisdictions. 
Operation  of  It  is  very  difBcult  to  say  how  this  clause  was  intended 
to  operate.  It  has  been  insisted  (f ),  that  it  proves  clearly 
that  in  it  the  legislature  was  dealing  with  tithes  as  a 
chattel,  even  though  it  may  be  admitted  that  in  the  pre- 
vious sections  it  was  dealing  with  tithes  as  an  inheritance. 
But  there  is  this  difference  between  the  24th  and  the 
43rd  sections,  namely,  when  in  the  24th  section  the 
legislature  is  speaking  of  a  remedy  in  equity  being 
only  co-extensive  with  the  right  at  law,  it  is  speaking 
of  the  right  to  recover  "  by  virtue  of  the  provisions 
hereinbefore  contained ;"  when,  however,  it  is  speaking 
in  the  43rd  clause,  in  which  it  is  intended  to  bind  the 

(r)  2  Eaffle  on  Tithes,  296.    See  («)  10  Ir.  Eq.  Rep.  419. 

cases  on  this  point  in  Vin.  Ab.  (t)  See  Dean  of  My  r.  Bliu, 

tit.  Prohibition  Z.,  8yo.  ed.,voL  18.      2  De  Gex,  M.  &  G.  459. 


that  section. 
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proceedings  in  spiritual  courts,  no  reference  is  made  to 
"  the  provisions  hereinbefore  contained,"  but  it  appears 
to  be  a  general  provision,  dealing  generally  with  all 
rights  of  action  or  suit,  and  merely  meant  to  prevent 
proceedings  in  the  spiritual  courts  to  recover  tithes  or 
moduses,  by  persons  who  could  not  within  the  same 
time  have  recovered  at  law  or  in  equity,  leaving  it 
entirely  open  under  what  provisions  or  what  acts  of 
parliament  that  remedy  might  be  enforced  {u). 

Comprehensive  as  the  term  land,  as.  used  in  this  Term  "land" 
statute,  is,  however,  some  subjects  of  property  are  not  ^^'^^ 
embraced  by  this  statute.  Thus,  neither  turnpike 
tolls  (x)  nor  canal  rates  alone  are  land  either  in  the 
usual  and  proper  meaning  of  that  term  independently 
of  this  statute,  or  in  the  extended  meaning  given  by 
this  statute  to  that  term  (y). 

Amongst  other  kinds  of  incorporeal  property,  rent  Rent 
properly  so  called,  and  also,  under  that  term,  where 
the  nature  of  the  provision  or  the  context  of  the  statute 
does  not  exclude  the  signification,  other  kinds  of  such 
property  of  an  analogous  nature,  as  annuities  and  pe- 
riodical sums  of  money  charged  upon  or  payable  out 
of  any  land,  except  moduses  or  compositions  belonging 
to  a  spiritual  or  eleemosynary  corporation  sole,  are  em- 
braced by  the  3  &  4  Will.  4,  c.  27. 

The  term  rent,  in  its  ordinary  signification,  includes  what  it  in- 
not  only  all  pecuniary  rents,  but  also  all  rents  consisting  ^^^^ 
of  profit  which  lies  in  render,  office,  attendance,  and 
such  like  (r). 

As  in  the  case  of  tithes,  but  to  a  greater  extent,  the  is  ambiguons. 
term  rent,  as  used  in  this  statute  in  its  ordinary  and 
proper  sense,  is  necessarily  ambiguous.     It  is  used  some- 
times in  the  sense  of  a  rent  charged  on  lands  (a),  some- 


(«)  Per  Lord  St.  Leonards,  2       Canal  Co.,  lb.  86. 
)e  Gex,  M.  &  G.  475.  (z)  Co.  Litt.  US    , 

(a?)  MellUh  V.  Brooks^  3  Bear.  {a)  Paget  v.  Foley,  2  Bing.  N. 


22.  C.  679 ;  Jamei  v.  Salter,  8  lb. 

{y)  Hodgei    v.   The    Croydon      544;  ^ran^  v.  JKZm,  9  Mce.  &  W. 
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times  in  the  sense  of  a  rent  reserved  under  a  lease  (c), 
and  sometimes,  in  some  sections,  in  both  senses  (d).  In 
the  section  15  the  term  interest,  which  is  in  the  parlia- 
mentary roll,  is  used  by  mistake  for  the  term  rent.  But 
the  nature  of  the  provision  in  which  this  term  rent  is 
found,  or  the  context,  will  generally  remove  the  ambi- 
guity («),  and  restricts,  when  required,  the  extended  sig- 
nification, secundum  suhjectam  materiam. 

The  rents  to  which  the  statute,  looking  to  its  title, 
seems  to  be  most  pertinent,  are  those  which  are  a  charge 
on  land,  and  for  which  an  assize  would  lie  (/),  as  an 
annuity  for  life  (^),  ancient  quit  rents  (A),  ancient  rent 
service,  fee  &rm  rents  (i),  or  the  like,  existing  as  an  in- 
heritance distinct  from  the  land,  and  for  which  before 
the  statute  the  party  entitled  might  have  had  that 
remedy  (A),  and  either  where  there  are  two  persons,  each 
of  whom  claim  an  estate  in  them  adverse  to  the  other  (/), 
or  where  the  owner  of  the  land  claims  to  hold  it  free 
from  such  charge  (wi). 

Although  there  may  be  no  absolute  absurdity  in  sup- 
posing that  a  person  seised  in  fee,  or  for  life,  of  a  rent- 
charge  might  for  a  gross  sum  of  money  demise  it  for 
years  or  at  will,  at  a  smaller  rent  («) ;  yet  at  common 
law,  except  in  the  case  of  the  king(o),  rent  cannot 


113  ;  Doe  (L  Angell  v,  Angell,  9 
Q.  B.,  N.  S.  328;  ArchbUhap  of 
Ihihlin  V.  Lord  Trimlestawn,  12 
It.  Eq.  Rep.  251  ;  see  also  Dean 
of  Ely  V.  Catth,  15  Mee.  &  W. 
617;  Warren  v.  Bateman,  Flan. 
&  K.  Ir.  Rep.  448. 

(<?)  Doe  d.  Angell  ▼.  Angell, 
supra. 

id)  lb. 

(e)  Qrant  v.  Ellii^  snpra ; 
Daly  Y.  Lord  Blomfield^  5  Ir. 
Law  Rep.  65  ;  2  De  Gex,  M.  &  G. 
471  ;  Onen  v.  De  Beauvoir,  16 
Mee.  &  W.  566;  5  Ex.  166;  Doe 
d.  Angell  y.  Angell^  supra. 

(/)  Paget  y,  Foley,  supra. 

(jg)  Jamez  t.  Salter,  supra. 


{h)  Owen  V.  De  Beavrair, 
supra. 

(i)  1  Inst.  143b, n.  6;  21b.44; 
Dong.  627,  n. 

(A)  Chant  t.  Ellie,  supra; 
OwenY,  De  Beauroir,  supra;  2 
De  Gex,  M.  &  G.  472.  See  also 
Dean  of  Ely  t.  Ckkik,  15  Mee.  & 
W.  617. 

(Z)  Dean  of  Ely  t.  Caek,  snpra; 
iZtf  Tiimer'i  Estate,  11  Ir.  Eq. 
Rep.,  N.  S.  304. 

(m)  James  v.  Salter,  supra; 
Owen  y.  De  Beauvair,  supra. 

(»)  9  Q.  B.,  N.  S.  366. 

(o)  Lard  Moun^oy's  case,  5 
Rep.  3. 
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be  granted  or  reserved  out  of  incorporeal  heredita- 
ments (/?),  or  mere  rights,  or  personal  chattels  (5'),  be- 
cause the  remedy  for  the  recovery  could  not  be  either 
by  distress  or  by  assize  (r).  But  such  a  reservation 
is  good  to  bind  the  lessee  by  way  of  contract,  and 
for  which  the  lessor  may  maintain  an  action  of  debt  (5). 
Since  the  3  &  4  Will.  4,  c.  27,  however,  an  annual 
sum  charged  upon  tithes  is  a  rent  within  this  statute, 
for  the  term  rent,  as  there  used,  includes  all  annuities 
and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land,  except  moduses  or  compositions  be- 
longing to  spiritual  or  eleemosynary  corporations  sole, 
and  the  term  land  includes  tithes  other  than  those  be- 
longing to  such  corporations. 

A  sum  in  gross  charged  upon  or  payable  out  of  land  Gross  snms 
or  other   corporeal    hereditaments  within  that  term,  ^^Joj^^nt^^ 
under  sect.  1  of  c.  27,  by  instalments,  is  a  periodical 
sum  of  money  within  the  term  rent  under  that  sec- 
tion (t).     But  charged  upon  or  payable  out  of  any  rent 
is  neither  land  nor  rent  within  this  statute. 

Not  even  all  rents  proper,  however,  are  within  the  What  rents 
term  rent  in  the  extended  signification  given  to  it  in  ^^ff ^  "^L 
this  statute.  Thus  conventional  rents,  or  rents  reserved 
on  a  common  demise  of  property,  are  not  within  the 
statute  under  the  term  rent  used  in  its  most  extensive 
signification  (t^);  and  rent  payable  for  land,  although 
not  incident  to  any  reversion  therein,  but  to  which 
there  is  a  mere  possibility  of  reverter,  is  such  a  rent(ar), 
although  in  point  of  law  a  rent-charge,  but  not  within 
the  section  2.  So  rents  so  reserved  in  the  nature  of 
penal  rents  for  breaking  up  pasture  land,  or  pursuing  a 

ip)  Co.  Litt  47  a,  142  a,  144  a;  302. 
DaUton  v.  Reeve,  Lord  Kaym.  (t)   Uppinffton  v.  Tarrant,  12 

77.  Ir.  Ch.  Rep.  262. 

(q)  Spencer's  case,  5  Rep.- 17.  («)  Grant  v.  MIU,  9  Mee.  & 

(r)  Gilb.  on  Rents;  Bro.  Abr.  W.  113;  i?^  7hirner*s  Efctate,  11 

A8si3Be,pl.2;  Co. Litt. 47 a,  142 a,  Ir.  Eq.  804;  2  De  G.,  M.  &  G. 

144  a.  472,  473. 

(«)  Windsor  y,  6'()wr,  2  Saund.  (a?)  He  Twmer*s  Estate,  sapra. 
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nents  payable 
every  twenty 
years  or  up- 
wards. 


Periodical 
soma  charged 
on  incorporeal 
hereditaments. 


forbidden  course  of  tillage  (2:);  and  whether  the  de- 
mises on  which  such  conventional  rents  are  reserved  be 
for  lives  or  only  for  years  (a). 

In  the  case  of  rent  payable  every  twenty  years,  or  at 
a  longer  interval,  the  anomalies  and  difficulties  arising 
upon  several  provisions  of  the  statute,  and  especially 
upon  the  first  branch  of  the  section  3,  making  the  right 
to  distrain  for  a  rent  to  have  first  accrued  at  the  last 
time  the  rent  is  received,  have  been  pointed  out  (A).  If 
the  twenty  years  fixed  by  the  section  2  be  calculated 
firom  that  time,  great  injustice  may  be  inflicted  upon 
the  owners  of  such  rents.  But  this  injustice  would 
seem  to  show  and  would  afford  ground  for  holding  that, 
either  fi-om  the  nature  of  the  section  3,  or  by  the  con- 
text, such  rents  are  not  included  in  the  first  branch  of 
it,  but  fall  under  the  general  enactment  in  the  second 
section ;  so  that  each  particular  amount  of  rent  due  may 
be  recovered  within  twenty  years,  or  are  not  provided 
for  by  the  statute  at  all,  but  left  in  the  same  condition 
as  if  the  act  had  not  passed. 

Annuities  or  periodical  sums  of  money  charged  upon 
any  incorporeal  hereditaments,  other  than  tithes  (c), 
are  not  included  in  the  term  rent  as  used  in  this  sta- 
tute. For,  as  just  stated,  at  common  law,  except 
in  the  case  of  the  king,  rent  cannot  be  reserved  out 
of  such  hereditaments  or  mere  rights,  or  personal 
chattels  {d);  and  therefore  an  annual  sum  charged 
upon  or  payable  out  of  such  hereditaments,  (except- 
ing tithes,)  as  a  piscary,  common,  fi^anchise  («),  hun- 
dred, &ir,  advow8on(/),  rent(^),  is  neither  a  rent 
nor  an  annuity,  nor  a  periodical  sum  of  money  within 
the  3  &  4  Will.  4,  c.  27.     For  only  such  charges  of 


(2)  Daly  Y.  Blomfield,  5  Ir.  L. 
R.66. 

(a)  lb. 

(ft)  See  Owen  ▼.  De  Beauvoir, 
16  Mee.  &  W.  547. 

(O  Snpra,  pp.  340,  344. 


(d)  Supra,  p.  345. 


>  Co.  litt.  47  a,  144  a;  8  Best 
&S.744. 

(/)  Butts*  case,  7  Rep.  23  b. 

ig)  2  RolL  Abr.  446 ;  Bro.  Abr. 
Assize,  pi.  2;  Kcilw.  161. 


THINGS  WITHIN— OF  PERSONS  GENERALLY.  347 

that  description  as  are  charged  upon  or  payable  out 
of  only  land  are  within  the  statute,  and  that  term,  al- 
though made  to  include  tithes,  other  than  those  be- 
longing to  a  spiritual  or  eleemosynary  corporation 
sole,  embraces  hereditaments  of  only  a  corporeal  na- 
ture ;  and  such  charges^  even  if  they  can  be  deemed 
suits  or  services,  are  not  within  the  statute,  for  it  em- 
braces only  such  as  may  be  distrained  for,  and  these 
charges  so  created  cannot  be  so  recovered  (A).  These 
charges,  therefore,  when  created  by  deed,  unless  they 
are  within  the  3  &  4  WD!.  4,  c.  42,  ai»  not  affected  by  • 
any  Statute  of  Limitation  (i). 

Moduses,  and  compositions  belonging  to  spiritual  or  Modnaes,  &c. 
eleemosynary  corporations    sole,  are   not  within  the  ^^^^^" 
term  rent,  as  annuities  or  periodical  sums  of  money 
charged  upon  or  payable  out  of  any  land,  but  are  ex- 
pressly excepted  from  this  statute. 

Under  the  term  rent,  besides  rent  proper,  heriots,  Heriot8,&c. 
and  also  all  suits  and  services  for  which  a  distress  may  Jgt^i^JTfor. 
be   made,  unless  the  nature  of  the  provision  or  the 
context  excludes  them,  are  embraced  by  this  statute. 

Heriots  are  distinguished  into  heriot  service  and  he-  Heriots. 
riot  custom,  and  although  the  latter  be  a  service  for 
which  a  distress  cannot  be  made  (A),  and  therefore,  as 
such,  would  not  be  within  this  statute,  yet,  as  it  makes 
no  distinction  between  the  two  classes  of  heriots,  but 
uses  the  term  heriot  generally,  heriot  custom  is  within 
the  statute. 

If  rents  consisting   of  profit  which  lies  in  render,  Rents  in  ren- 
office,  attendance,  or  such  like  (/),  and  for  which  a  dis-  ^®^' 
tress  may  be  made,  be  not  rent  within  the  ordinary 
signification  of  that  term,  they  would  fidl  under  the 
term  services. 


(A)  Snpra,  p.  846.  (*)  Bradby,  102. 

(i)    1  Inst.  115  a;  4  Co.  86;  (l)  Co.  Litt.   142  a.    See  also 

Jhtter's  case,  8  Co.  65;  10  Ves.  7  Q.  B.,  N.  S.  976,  983. 
467;  13  Pri.  721;  6  Ex.  18. 
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Fealty. 


Nature  of  these 
heriots,  &c., 
and  how  to  be 
claimed. 


Due  at  nnoer- 
tain  interyalB. 


Fealty  is  a  service  for  which  a  distress  may  be 
made  (to),  and  therefore,  under  the  term  "  rent,"  as 
used  in  3  &  4  Will.  4,  c.  27,  s.  1,  is  within  that  sta- 
tute. The  service  still  remains,  and  if  required  may 
be  repeated  on  any  change  in  the  tenancy,  on  a  pur- 
chase or  descent  (n),  or  other  transfer  of  the  interest  of 
either  party  to  the  tenancy,  and  may  be  expressly  re- 
ser\'ed,  either  annually  or  oftener(c>);  and  as  it  pre- 
serves the  memory  of  the  tenure,  and  therefore  of  the 
title  of  the  lessor,  is  even  now  of  considerable  import- 
ance (/?) ;  and  as  it  may  be  performed  at  intervals  ex- 
ceeding twenty  years,  may  still,  as  formerly  (  5^),  not  be 
barred  untU  long  after  that  period  (r).  If  after  it 
ought  to  be  performed,  but  is  not,  more  than  twenty 
years  elapse,  it  would  seem  to  be  barred  under  the 
section  2  of  this  statute. 

These  heriots,  suits,  and  services,  like  rent  proper 
itself  (*"),  must  be  of  inheritance  distinct  fi-om  the  land, 
and  not  merely  conventional,  and  where  either  there 
are  two  persons  each  of  whom  claim  an  estate  in  them 
adverse  to  the  other,  or  the  owner  of  the  land  subject 
to  them  claims  to  hold  it  fi-ee  fi-om  them. 

In  the  case  of  heriots  and  other  similar  rights  which 
become  due  at  uncertain  intervals  great  injustice  would 
result  to  the  person  entitled  to  them  if  the  right  to  dis- 
train for  them  is  to  be  held,  according  to  the  first  branch 
of  the  3rd  section,  to  have  first  accrued  at  the  expiration 
of  twenty  years  fi*om  the  last  render.  But  the  answer 
to  that  objection  would  probably  be,  that,  although  such 
heriots  are  included  under  the  word  rent,  yet  as  that 
is  only  where  the  nature  of  the  provision  or  the  context 
does  not  exclude  such  a  construction,  such  injustice 
would  afford  ground  for  holding  that  in  that  branch  of 


(m)  Co.Litt.  160  b. 
(»)  2  ScriY.  Co.  614,  4th  ed. 
(0)  See  BevilVi  case,  4  Rep.  3. 
Ip)  Co.  litt.  68  b,  n.  5. 


iq)  BennetY,  King,  3  Ley.  21; 
Co.  Litt  115  a. 

(r)  See  Owen  ▼.  JDe  Beauvinr, 
16  Ves.  647. 

(«)  Vide  BnpiB,  p.  344. 
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the  section  the  word  rent  does  not  include  heriots,  and 
the  case  falls  under  the  general  enactment  in  the  second 
section,  so  that  each  particular  heriot  due  may  be  re- 
covered within  twenty  years,  or  is  not  provided  for  by 
the  statute  at  all,  and  is  left  in  the  same  condition  as 
if  the  act  had  not  passed  {t). 

Keeping  up  a  grindstone,  and  allowing  the  inhabitants  What  not  rent 
of  a  township  the  use  of  it,  by  the  holder  of  property,  ?^  ^^  3  ^J^^  ' 
has  nothing  of  the  character  of  a  rent,  or  of  the  profits  of  c.  27. 
land,  within  the  section  3  (k),  or  of  a  service  for  which 
a  distress  could  be  made  (x) ;  or  even  if  a  rent  it  must  be 
rendered  to  the  person  claiming  the  land,  as  receipt  of 
the  profits  of  it.     But  in  the  case  last  cited  the  land 
was  claimed  by  persons  whom  the  jury  found  had  never 
been  owners  of  the  land. 

In  Doe-  d.  Edney  v.  Benham  (y),  and  Doe  d.  Edney  What  services 
V.  Billett  {z\  the  court  seems  to  have  considered  that  ^Ji^  ^ 
the  sweeping  of  a  church  and  the  ringing  a  church  bell 
would  be  services  within  the  meaning  of  the  term  rent 
in  the  section  1.  If  so  the  keeping  a  grindstone  for  the 
benefit  of  the  lessor,  but  not  of  strangers,  would  be  of 
the  same  nature  (a).  According  to  the  authorities  cited 
by  the  court  such  services  would  be  in  the  nature  of 
rent  at  common  law,  and  for  which  a  distress  might  be 
made,  and  might  be  "profits  of  the  land"  within  the 
section  3  and  other  sections,  and  rent  payable  in  respect 
of  the  tenancy  in  respect  of  which  they  were  to  be  ren- 
dered. But  such  services  reserved  on  a  demise  would 
be  mere  conventional  rents,  and  therefore  not  within 
the  c.  27  {h\ 

Land  and  rent,  when  claimed  for  an  estate  of  only  Equitable 
an  equitable  nature,  equally  when  claimed  for  a  legal  estates  in, 

(«)  See  Orven  v.  Be  Beauvoir,  {%)  7  Q.  B.,  N.  S.  983. 

16  Mee.  &  W.  647.  \u )  See  Doe  v.  Hinde,  snpra. 

(tf)  Doe  d.  Hobinson  y.  Hinde,  {b)  See  Paget  y.  Foley ^  2  Bing. 

2  Moo.  &  Rob.  441.  N.  C.  679;  Ja/mes  y.  SaUer,  3  lb. 

(a?)  7  Q.  B.,  N.  S.  978.  644;  Grant  y.  Ellis,  9  Mee,  &  W. 

(y)  lb.  113. 
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estate^  is  also  within  the  statute  (rf),  and  money  con- 
sidered as  land(e),  and  e  converso  (f). 
—  and  pecu-  Considerable  difference  of  opinion  upon  the  question, 

o^lMidand^  whether  pecuniary  charges  upon  land  or  rent  be  in- 
rent,  eluded  in  those  terms  used  in  the  sections  24  and  25,  has 
arisen.  In  Young  v.  Wilton  (ff)y  Smith,  M.  R.,  said 
the  subject  of  section  25,  as  was  stated  by  the  late  M.  £. 
in  the  case  of  Knox  v.  Kelly  (A),  being  land  or  rent,  in 
which  it  is  impossible,  from  the  interpretation  clause,  to 
comprise  a  gross  sum  of  money  charged  on  the  estate. 
In  Hunt  V.  Bateman{i)y  Richards,  B.,  said  ^*some 
learned  judges  have  held  that  the  words  ^land  and 
rent,'  as  used  in  the  section  25,  ought  to  be  construed 
as  extending  to  money  charges  affecting  lands,  such  as 
debts.  ....  That  is  certainly  a  strong  construction  to 
give  to  the  language  of  this  section ;  and  I  am  afraid  if 
the  matter  was  res  nova  that  I  would  scarcely  have  the 
courage  so  to  interpret  the  terms  *  land  or  rent.' "  And 
Lefroy,  B.,  said  the  25th  section  relates  only  to  suits  to 
recover  the  land  itself,  and  cannot  by  any  possible  con- 
struction be  extended  to  a  suit  to  raise  a  sum  of  money 
off  the  land;  and  in  Gyles  v.  Gyles {k),  Brady,  L.  C, 
said  that  the  case  of  a  charge  of  money  upon  land  is 
not  within  the  terms  or  the  true  construction  of  the 
25th  section,  and  that  it  was  not  necessary  to  seek  for  a 
strained  and  a  non-natural  interpretation  of  its  language, 
which,  he  said,  is  properly  and  plainly  to  be  applied  to 
the  principal  subjects  of  ownership,  land  or  rent,  having 
nothing  frirther  in  contemplation.  But,  he  added,  as 
the  7th  section  had  been  used  at  law  (/),  in  construing 
the  3rd  section,  to  give  fiiU  effect  to  the  general  policy 
of  the  act  to  both  those  sections,  so  also  the  24th  and 

(d)  Sects.  24,  25.  (g)  10  Ir.  Eq.  Rep.  10. 

(<?)  Ex  parte  Breach,  Re  the  \h)  6  Ir.  Eq,  Rep.  286. 

ChaHng  Crois  Act,  10  Jur.,  N.  S.  (i)  10  Ir.  Eq.  Rep.  360. 

982.  (A)  9  It.  Eq.  Rep.  135. 

(/)  Pewseyy.Baities,  20  L.  J.,  (Q  Garrard  v.  Tuck,  8  C.  B. 

N.  S.  Eq.  393.  231. 
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25th  sections^  might  be  so  used  in  furtherance  of  the 
same  poKcy,  in  the  cases  of  express  trust. 

On  all  these  occasions,  however,  the  interpretation  of  Effect  of  the  in- 
the  term  "  land"  in  these  two  latter  sections  seems  to  ternT'Mand"*^ 
have  been  narrower  than  either  the  nature  of  the  pro-  "  to  such 
vision  or  the  context  required.     For  by  the  Ist  section  " 

that  term,  except  where  that  nature  or  the  context  ex- 
cludes the  construction,  is  to  include  not  only  the  corpus 
of  the  land  itself,  but  also  any  **  share,  estate  or  interest " 
in  the  land,  whether  a  freehold  or  a  chattel  interest ; 
and  the  term  "  interest,"  ex  vi  termini^  in  legal  under- 
standing, extends  to  estates,  rights  and  titles  in,  to,  or 
out  of  lands  (m).  Thus  money  expressly  charged  on 
land  (n),  the  lien  of  a  vendor  of  land  for  his  unpaid 
purchase-money  (o),  a  judgment  debt  (  /?),  are  interests 
in  land  within  the  meaning  of  the  term  interest  as  used 
in  the  so-called  MortmiEdn  Act  (y).  In  the  24th  section, 
the  primary  provision  in  relation  to  lands  claimed  in 
equity  are  used  the  terms  estate,  interest  or  right,  and 
the  last  of  these  three  terms,  although  less  comprehen- 
sive than  the  second,  has  still  a  wide  signification  (r)  j 
and  the  main  object  of  the  following  section  25  is  to 
exclude  from  the  operation  of  the  section  24  aU  cases 
involving  claims  under  express  trusts  («),  and  therefore 
applicable  to  the  same  subjects  as  those  embraced  by 
the  section  24.  Not  only,  therefore,  land  itself,  but 
also  mere  charges  upon  it,  at  least  when  raiseable  by 
express  trust,  would  seem  to  be  within  the  express  terms 
of  the  section  25.  In  Burrowes  v.  Gore  (f).  Lord  St. 
Leonards  said  there  is  always  a  difficulty  in  applying 
the  statute  when  you  come  to  trusts,  not  with  regard  to 

(«)  Co.  Litt.  845  b.  344. 

(»)  Arnold    v.    Chapman^    1  (i?)  9  Geo.  2,  c.  36. 

Ves.  108 ;  AU.-Qen,  v.  Horley,  (r)  Co.  litt.  844  a,  846  b. 

6  Mad.  82L  («)  See  Knight  v.  Bowyer,  23 

{p)  Harrison  v.  Harrison,  1  Beav.  610  ;  2  I)e  Gex  &  J.  421 ; 

Rasa.  &  M.  71.  S,  C.  on  appeal. 

ip)  Collimon  v.  Pater,  2  lb.  (^  6  H.  L,  C.  907. 
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land  itself,  but  with  regard  to  charges  upon  land.  .  .  . 
It  is  perfectly  settled  that  the  effect  of  a  charge  to  be 
raised  by  express  trust  falls  within  the  saving  as  much 
as  if  the  express  trust  had  been  applied,  not  to  charges 
upon  the  land  but,  to  the  land  itself. 

Charge  when         A  charge  upon  land,  when  the  title  to  the  land  has. 

able.  been  barred,  would  seem  to  be  incapable  of  being  en- 

forced (m). 

Redemption  of       The  redemption  of  mortgages  of  land  and  rent  is  the 

mortgages.  gubject  of  a  separate  provision  (a:),  which,  however, 
does  not,  in  terms,  embrace  mortgages  of  advowsons. 
And  this  provision  contemplates  ordinary  mortgages 
only,  where  the  equity  of  redemption  is  asserted  as  a 

•  mere  equity  against  the  right  of  a  mortgagee  in  posses- 

sion, whose  right  has  become  absolute  at  law,  and  is 
inapplicable  to  cases  of  absolute  conveyance  with  a 
privilege  for  the  grantor  to  repurfchase  the  property  (y ). 

AdTowBonfl*  The  remaining  incorporeal  things  to  which  the  3  &  4 

Will.  4,  c.  27,  is  applied  are  advowsons  of  ecclesiastical 
benefices,  and  as  well  in  Ireland,  after  1843  (z),  as  in 
England,  but  not  in  Scotland  (a). 

Species  of.  Advowson,  advocatio  (^),  is  a  generic  term,  and  the 

meaning  of  it  has  been  already  shown  (c). 

Advowsons  are  of  several  species,  as  of  churches  (rf), 
of  hospitals  and  other  houses  (e),  of  prebends (/*),  which 
although  held  by  a  spiritual  person  have  not  of  neces- 
sity cura  animarum  (^),  and  the  like;  and  are  either 
presentative,  coUative,.  donative,  or  elective  (A). 


i: 


u)  2  De  Gex,  M.  &  G.  697.  Co.  Litt.  342  a ;  God.  Repert.  Can. 
a?)  Sect.  28.  208;  AU.-Oen.  y.  Bwelme  Hol- 
ly) See  Ald^rson  t.  White y  3  pitaly  17  Beay.466  ;  Att.-Gen.  v. 
Jur.,  N.  S.,  1316;    4  lb.  125;   2  St.  CVom  Ilosmtal,  lb.  435. 
De  G.  8c  J.  97,  S.  C.  (/)  F.  N.  B.  82  H. 

(z)  6  &  7  Vict.  c.  64.  (y)  See  7  B.  &  C.  189;  8  Bing. 

ia)  Sects.  30,  31,  32,  33, 44.  651. 

(b)  See  Gary's  litt.  42.  (A)   Co.  Litt.  119  b;    344  a; 

(c)  Ante,  p. 321.  Att.-Gen.  y.  St.  Crost  Hofpital, 
\d)  13  Edw.  1,  Btat.  1,  c.  5;  17  supra;  Att.-Gen.  v.  Enelme  Hos- 

Edw.  2,  c.  1 ;  Co.  Litt.  119  b.  pital^  supra;  Co.  Litt  342  a. 
(<?)  13  Edw.  1,  Stat.  1,  c.  5,  s.  4 ; 
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The  advowsons  of  hospitals  and  other  houses  and  the  Lay. 
Kke^  of  sinecures,  sine  cura  animaruniy  although  the 
master,  principal  or  other  person  the  head  of  them,  be 
a  spiritual  person,  are  not,  on  that  groimd,  spiritual,  but 
mere  lay  foundations  (J). 

.  The  advowson  of  a  church,  advocatio  ecclesicBy  always  Spiritnal. 
intends  a  parsonage  (A).  But  there  are  advowsons  of  PreaentatiTe. 
vicarages,  of  prebends,  and  of  chapels  (/)•  These  ad- 
vowsons are  the  right  of  a  person  to  present,  or  to 
collate  or  confer  on,  a  clerk  selected  by  himself  (»i),  or 
to  nominate  a  clerk  to  be  presented,  or,  in  the  case  of  a 
donative,  to  be  appointed  (n),  by  another  person  (o); 
and  are  so  called  because  the  right  of  presenting  to  the 
church  was  first  giained  by  such  as  were  founders,  bene- 
factors, or  maintainers  of  the  church,  who  were  called 
advocati  and  pair oni{p)y  as  having  the  gift  of  a  bene- 
fit {q)y  and  thereupon  the  advowson  is  called  Jw^  patro- 
natus  (r), 

Advowsons  of  ecclesiastical  benefices  donative  differ,  Donatiyes. 
in  several  important  particulars,  fi^om  those  which  are 
presentative.  In  general,  without  some  evidence  ex- 
pressly showing  an  ecclesiastical  benefice  to  be  donative 
and  exempted  fi-om  the  jurisdiction  of  the  ordinary,  the 
benefice  will  not  be  taken  to  be  of  that  nature  {s). 

The  origin  of  donatives  is  involved  in  obscurity  and  Origin  of. 
uncertainty  {t).     Their  nature,  however,  is,  in  general, 
well  understood.     They  are  ecclesiastical  benefices  (m), 
have  all  the  properties  of  such  benefices,  especially 

(i)  Co.  Litt.  842  a;  Att.-Gen,  Truxtees  of  Orton  Vioarage,  14 

y.  Emelme  Hosjntal,  supra ;  Att,-  Q.  B.,  N.  S.  189. 

Gen,  y.  St.  Cross  Hospital^  snpra.  {p)  God.  Repert.  Can.  206. 

See  also  7  B.  &  C.  189;  8  Bing.  (?)  Cary's  Litt.  602. 

651.  (r)  Co.  Litt.  17  b,  119  c. 

(*)  F.  N.  B.  32  H.  Is)  Per  Maule,  J.,  2  C.  B.  696. 

(0  lb.  31  C,  82  H.  (O   See  Co.  Litt.  344  a;  God. 

(wt)  Co.  Litt.  119  b.  Repert.  Can.  146,  202 ;  7  B.  &  C. 

(«)  F.  N.  B.  48  C.  168  et  seq. 

(o)  Plowd.  628 ;  SMrley  y.  Un^  (u)  Wat  Cler.  Law,  171 ;  God. 

derhiUf  Moo.  894 ;  Iteff.  y.  Th^  Repert.  Can.  202,  contra. 

L.     •  •  A  A 
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when  with  cure  of  souls  (jr),  are  within  the  statute  of 
simony^  though  that  statute  speaks  of  presentation 
only(y),  are  ecclesiastical  promotions  within  the  7 
Ann.  c.  18,  are  not  presentative,  but  may  become 
so  {z\  may  be  resigned  to  the  donor  or  patron  (a),  and 
when  vacant  at  the  death  of  the  patron  the  right  of 
nomination  thereto  belongs,  not  to  his  executor,  as  in 
the  case  of  a  benefice  presentative  (i),  but  to  his 
heir(c),  and  vest  in  the  incumbent  by  the  mere  ap- 
pointment of  the  patron  without  institution  or  induc- 
tion {d) ;  and  such  appointment  is,  or  amounts  to,  the 
same  as  presentation,  institution  and  induction  to  a 
presentative  benefice  (e),  and  is  said  to  be  a  collation 
or  conferring  thereof,  as  in  the  case  of  the  collation  or 
conferring  by  a  bishop  (y*). 
Perpetual  Perpetual  curacies  are  also  said  to  be  quasi  dona- 

cnracies.  tives  (^),  but  not  ecclesiastical  benefices  (A),  and  the 

nomination  thereto,  like  donatives,  is  without  presenta- 
tion, institution  or  induction,  and  the  curate  is  only  ad- 
mitted thereto  (t),  and,  without  the  licence  of  the  bishop, 
is  not  in  possession  (A),  and  cannot  officiate  therein  (/)• 
These  curacies,  however,  are  ecclesiastical  promotions 
within  the  7  Ann.  c.  18. 
Two  claBses  of.  These  curacies  may  be  divided  into  two  classes,  those 
which  have  a  place  of  divine  worship  and  parochial  rights, 

{x)  8  Wils.  865.  855,  365;  1  T.  R.  408;  7  B.  &  C. 

(y)  3  Lev.  83.  160. 

{%)  Ck).  Ijtt.  344  a ;  Farchild  (jb)  Per  De  Grey,  C.  J.,  3  Wila. 

V.  Gayrey  Cro.  Jac.  63;  Reg,  v.  363. 

Ihley,  2  C.  B.  664.  (/)  Yelv.  60;  Wat.  Caer.  L.  170 ; 

(a)  Co.  Litt.  344  a ;  Ibrehild  Degge'sPar.  Conn.  204;  F.  N.  B. 

Y.  Gayre,  Cro.  Jac.  63.   See  Hen-  S3  E,  35  E,  37  D ;  7  B.  &  C.  161 ; 

nell  V.  I%e  Bighop  of  Lincoln,  7  8  Bing.  278. 

B.  &  C.  158.  (^)  Wat  aer.  Law,  172. 

(J)  F.  N.  B.  33  P.;  Co.  Litt.  (h)  Weldon  v.  Green,  2  Bum's 

249  a,  378  b.  E.  L.  65. 

(c)   Repington   v.   Tammorth  {%)  See  Cooke  v.  Mphin,  5  Bli. 

ScTiool,  2  Wils.  160;  7  B.  &  C.  N.  S.  128;  London  v.  J>erry,  1 

161,   175,   188;  8  Bing.  518;   3  Smythe's  Jr.  Rep.  517. 

Bine.  282.  (i)  1  T.  R.  40],  n. 

id)  PoweU  V.  MUhum,  3  Wila.  (J)  Wat  C.  L.  172;  3  Keb.  614. 
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especially  those  of  baptism  and  sepulture^  and  the  in- 
cumbent of  which  is  not  removable  at  the  pleasure  of 
the  person  nominating  him(m),  and  attends  visita- 
tions (n) ;  and  those  which  have  become  so  on  the  aug- 
mentation thereof  by  Queen  Anne's  Boimty,  under  the 
1  Geo.  1,  c.  10  (o),  and  these  last  have  been  held  to  be 
neither  parsonages  nor  vicarages,  within  the  21  Hen.  8, 
c.  13,  s.  26  (/?).  The  1  Geo.  1,  c.  10,  however,  merely 
turns  the  land  into  a  benefice,  and  makes  the  endow- 
ment indefeasible  (y),  in  order  that  such  curates  may  be 
perpetual  corporations (r).  "But,"  said  Lord  Den- 
man  (*),  "  a  perpetual  curate  appears  to  be  a  vicar,  for 
he  serves  the  church  in  that  capacity.  Jenkinson  v. 
Thomas  certainly  seems  opposed  to  this  view,  but  the 
court  was  there  construing  a  penal  statute."  In  the 
same  case  Littledale,  J.,  said,  "  he  is  not  vicar  by  name 
but  he  is  so  in  effect,  and  though  in  &ct  standing  in  the 
place  of,  cannot  be  more  than  a  vicar."  Williams,  J., 
also  said,  "  he  either  comes  within  the  denomination  of 
vicar  or  does  not  come  at  all  within  the  enabling  words 
of  section  1  of  32  Hen.  8,  c.  28."  And  Coleridge,  J., 
also,  said,  "  the  history  of  the  office  of  perpetual  curate 
shows  that  he  is  a  kind  of  vicar  performing  ministerial 
duties,  and  nothing  more ;  and  whether  or  not,  when  the 
curacy  is  augmented  by  Queen  Anne's  Bounty,  he 
holds  in  fee,  he  has  no  inheritance  in  right  of  his 
church."  In  Mason  v.  Lambert  (t\  the  court  said,  a 
perpetual  curate,  irremoveable  at  the  will  of  a  rector, 

(m)  Att.'O&n.  V.  Brereetcn,  2  d.  Brammall  y.  Oollinge,  7  C.  B. 

Ves.  426.    See  also  Ptfrwtf  V.  ^W-  939. 

field,  2  Chan.  Caa.  19;  Price  t.  ip)  Jenkimony.  Thonuu,  4  T. 

Pratt,  Bunb.  27a  B.  666. 

(«)  Powell  v.  Milhank,  1  T.  B.  (q)  Per  CJoleridge,  J.,  9  Ad.  & 

399,n.  E.  676. 

(o)  See  Arthington  v.  The  Bv-  (r)  Per  Lord  Kenyon,  C.  J., 

ihap  of  Chester,  1  H.  Bl.  418;  Jenkinson  y.  Thomas,  ^T,B,.  665. 

Bex  V.  Ths  Bishop  of  Chester,  1  (*)  Doed.BiehardsonY,Tho7nas, 

T.  B.  896  ;  Jones  t.  Mlu,  2  You.  9  Ad.  &  E.  666. 

&  Jer.  266;  Doe  d.  Biehardson  (0  12  Q.  B.,  N.  S.  802.    See 

T.  Thomas,  9  Ad.  &  £.  566 ;  JDoe  also  2  Yes.  428. 

A  A  2 
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and  endowed,  cannot  be  better  described  than  by  the 

general  term,  vicarius  (m). 
Augmented  In  relation  to  the  law  respecting  pluralities  of  bene- 

coracies,  when   figgg^  however,  these  augmented  curacies  were  made 
sentatiTo.  benefices  presentative,  but  not  in  other  respects  (ar),  and 

are  so  by  the  subsequent  statute  on  this  subject  (y). 
Whether  dona-       Considering  the  nature  of  these  preferments,  dona- 
tives and  per-    i{yQQ  ^n^  perpetual  curacies,  and  the  authorities  here 
petual  curaciea         .  .    ^         . 

within  c.  27.      noticed  in  relation  thereto ;  that  a  writ  of  right  of  ad- 

vowson,  and  of  quare  impedit,  lies  as  well  de  advoca- 
tione  capellcBy  including  donatives,  as  de  advocatione 
ecclesice,  which  always  intends  a  parsonage  (z) ;  and 
that  neither  the  former  of  these  writs,  except  in  certain 
cases  (a),  nor  the  latter  (i),  can  be  now  brought ;  the 
doubts  which  have  been  entertained  and  removed,  re- 
specting the  collation  to  churches  by  bishops,  may  be 
foimd  to  be  well  grounded  as  respects  the  collation  and 
the  nomination  to  these  preferments  also. 
Benefices  But  whether  advowsons   of  donatives  and  of  per- 

not  wiSL  it.  petual  curacies  be  or  be  not  within  the  c,  27,  advowsons 
of  ecclesiastical  benefices  of  a  higher  grade-  than  rec- 
tories are  not  within  the  words  "  other  ecclesiastical 
benefice"  there  used(c).  In  all' the  sections,  indeed, 
relating  to  advowsons,  after  the  first  of  those  sections  (d), 
the  terms  are  "ecclesiastical  benefice"  only.  But  the 
context  shows  that  only  advowsons  of  those  benefices 
expressed  in  such  first  section  are  intended. 
Usnipation  at  At  common  law  usurpation  of  an  advowson  displaced 
common  law,     ^j^^  ^^j^  ^  j^  ^^^  turned  that  title  into  a  naked  right  {e), 

(tt)  See  also  3  Bing.  262.  Meyrieh,  2  Or.  &  J.  223 ;  Sandv^ 

(»)  36  Geo.  8,  c.  83,  s.  3.  man  y.  Breach^  7  B.  &  C.  97; 

(y)  1  &  2  Vict.  c.  106.  Cosher  v.  Holmes,  2  B.  &  Ad. 

(z)  F.  N.  B.  31  C,  32  H,  31  D.  592 ;  Reg,  v.  NeHll,  8  Q.  B.  452 ; 

(a)  3  &  4  WilL  4,  c.  27,  ss.  36,  Harrisa/t  t.  Blaekhirn,  17  C.  B.. 

87,38.  N.  S.  678;  Reg.  v.  Cleworth,  4 

(h)  23  &  24  Vict.  c.  126,  s.  26.  Best  &  S.  927. 

(<j)  Sect  30.     See  The  Arch-  id)  Sects.  31,  32,  38. 

hUhop  of  Canterbury^ seasfiy  2  Qo,  (e)  Co.    Litt.  344  a,  b.     See 

46  b ;  Lorether  v.  Lard  Radnor,  8  Thompson  and  Ux.  v.  7%e  Bishop 

East,  115;    Doe  d.  Meyrich  v.  of  Afeath,  Ir.  Tenn  Rep.  422. 
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The  Statute  ofWestminster  the  2nd  (/)  remedied  this,  as  how  remedied, 
well  in  the  case  of  lay  as  of  ecclesiastical  advowsons  {g\  an  w  ere. 
and  gave  writs  for  the  former  species.  But  this  statute 
only  remedied  some  particular  cases ;  therefore,  in  those 
not  within  its  provisions,  the  persons  affected  by  usur- 
pation are  as  completely  barred  as  at  common  law  (A), 
and  does  not  revest  the  title,  but  only  gives  a  possessory 
remedy  to  remove,  within  six  calendar  months,  the  in- 
cumbent when  named  in  the  writ  (i),  or  a  defendant  in 
a  bill  in  equity,  which,  in  tlie  case  of  an  equitable  title, 
is  equivalent  to  the  writ  of  quare  impedit  sued  out  at 
law,  and  the  plaintiff  is  within  this  statute  (A).  In  the 
case  of  lay  advowsons  this  is  still  so,  for  they  are  not 
within  the  English  statute  7  Anne,  c,  18,  which,  in 
terms,  applied  to  only  the  advowson  or  patronage  of  any 
**  church,  vicarage  or  other  ecclesiastical  promotion," 
or  the  corresponding  statute  for  Ireland  (l).  By  the 
latter  statute  the  clerk  of  the  patron  recovering  in  quare 
impedit  may  have  against  the  clerk  of  the  defendant 
an  accoimt  of  the  profits  of  the  benefice  {m),  Advow- 
sons generally,  eo  nomine^  indeed,  are  expressed  in 
section  34  of  3  &  4  Will.  4,  c.  27,  and  after  a  certain 
period  the  same  statute  (n)  precludes  the  bringing  of 
writs  of  right  of  advowson  and  writs  of  quare  impedit^ 
and  a  subsequent  statute  (o)  precludes  the  bringing  the 
latter  writs  after  the  10th  October,  1860. 

As  in  the  statute  De  Pr(Brogativa  Regis  (  /?),  and  the  Advowsong  of 
Statute  of  Westminster  2  {q\  so  in  the  3  &  4  Will.  4,  ^^^^^  ^^^ 
c.  27,  advowsons  of  churches  only  are  within  its  provi- 


)  18  Edw.  1,  c.  5.  son  and  JJx,  v.  The  BUhop  of 

^)  Sect  4.  Meathy  Ir.  Term  Rep.  422. 

(A)  Ir.  Term  Rep.  424.  (w)  See  Orampfon  y.  The  BU 

(i)  Co.  Litt.  344  b;    BomelVs  shop  of  Meath,  Sausse  &  S.  Ir. 

casCy  6  Rep.  50  a  ;  Stanhope  ▼.  Rep.  227. 


The  Bishop  of  Lincoln,  Hob.  241,  (n)  Sects.  36,  37,  38. 

"42.  .    .     ^«    -     «.   ^r...     - 

( h)  Bowling  v.  Maguire,  Lloyd 
i  G.  1,  24. 
(0  I  Geo.  2,  c.  23.    SeeThomp- 


242.  (o)  23  &  24  Vict.  c.  126,  s.  26. 

( *)  Bowling  v.  Maguire,  Lloyd  Ip)  Snpra,  p.  322. 

&  G.  1,  24.  (^)  13  Edw.  1,  c.  6,  as.  1,  2,  3. 
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Whether  ad- 
Yowsons  col- 
latiTe  within 
it 


Only  inherit- 
anoe  of  adYOW- 
Bonsof 
churches 
within  it— 

Not  Chattel 
interests. 


sions^  and  not  advowsons  of  a  lay  nature,  as  of  hos- 
pitals (r).  The  section  34,  in  terms,  extends  to  advow- 
sons generaUj,  eo  nomine,  and  not  in  the  terms  used  in 
the  three  preceding  sections.  But  the  context  of  the 
statute  shows  that  only  advowsons  of  ecclesiastical  bene- 
fices are  within  the  section  34,  for  the  onlj  portions  of 
the  statute  relating  to  advowsons  are  the  three  preceding 
sections,  and  thej  are  in  terms  restricted  to  benefices 
of  that  nature. 

Doubts  were  entertained  whether  this  statute  em- 
braced advowsons  of  churches  when  collative.  In  a 
case  in  Ireland  before  this  statute  was  extended  to  that 
part  of  the  United  Kingdom  («),  they  were  contended 
to  be  within  it.  These  doubts,  as  to  these  advowsons 
when  belonging  to  bishops,  were  removed  by  a  subse- 
quent statute  (^),  which  extended  the  former  one  to 
Ireland,  as  to  advowsons  generally  of  ecclesiastical 
benefices.  Some  of  the  terms  of  the  former  statute, 
strictly  interpreted,  certainly  point  to  advowsons  pre- 
sentative  rather  than  to  advowsons  collative.  But  ad- 
verting to  the  terms  of  the  section  30  that  no  person  shall 
recover,  &c.,  and  to  those  of  the  section  1,  that  person 
shall  extend  to  a  body  politic,  corporate,  or  collegiate, 
the  foundation  for  those  doubts  was  very  sUght.  How- 
ever, the  latter  statute  extended  the  former  one  to  such 
cases,  but  prospectively  only,  and  not  in  cases  of  lapse. 

Only  the  inheritance,  however,  of  advowsons  of 
churches,  and  as  well  collative,  since  1843  (k),  as  pre- 
sentative,  is  within  the  3  &  4  Will.  4,  c.  27.  Present- 
ments and  collations  to  such  advowsons,  as  interests  of 
a  mere  chattel  nature  (ar),  are  chattels  where  the  church 


(r)  Ca  litt.  842  a;  AU.-Gen. 
Y.  Bmelme  Hotpitaly  17  BeaY. 
466.  See  also  Att.-Gen.  y.  St, 
Crou  Hotpital,  lb.  485;  7  B.  & 
C.  189;  8  Bing.  502,  512,  551. 

(*)  See  iMdon  y.  Derry^  1 
Sm3rthe'sIr.Bq).  536. 


(0  6  &  7  Vict.  c.  64. 

(i*)Ib. 

{x)  See  8  LeY.  47;  4  Leon. 
109;  F.  N.  B.  84,  n;  Co.  Litt 
888  a;  Mirehouw  y.  Jiennell,  8 
Bing.  233;  7  B.  &  C.  118;  8 
Bing.  490,  S.  C. 
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is  situated  (y\  and,  as  before  that  statute,  governed  by 
the  Statute  of  Westminster  the  2nd,  13  Edw.  1,  c.  5  {z\ 
which  is  a  Statute  of  Limitation  (a),  and  as  well  such 
interests  of  an  equitable  as  of  a  legal  nature  {b\ 

The  presentments  of  coparceners,  when  lost  by  usur-  Presentments 
pation,  are  still  counted  between  them  and  their  co-  ^  ^ 
tenants,  but  those  whose  presentments  have  been  so  lost 
are  entitled  to  present  again  when  their  turns,  after 
reckoning  such  usurpations,  arrive  again  (c) ;  and  if  any 
of  such  usurpations  have  been  by  any  of  the  other  co- 
parceners, the  presentments  of  the  latter,  when  their 
turns  arrive,  after  reckoning  such  usurpations,  will  be 
unaffected,  and  may  be  exercised  as  if  no  such  usurpa- 
tions had  occurred  (d). 

Whether  these  chattel  interests  in  advowsons  of  do-  Whether 
natives  and  of  perpetual  curacies  be  within  the  Statute  tereste  ^thin 
of  Westminster  the  2nd,  or  be  subject  to  the  common  stat.  West- 
law  in  relation  to  such  interests  in  advowsons  presenta-  subject  to 
tive,  may  be  a  question  (e).     That  statute,  in  terms,  common  law. 
applies  to   only  the  latter  species  of  advowson.     If 
within  that  statute,  the  clerk,  after  the  expiration  of 
six  calendar  (/)  months,  cannot  be  removed.     If  not 
within  it,  but  subject  to  the  common  law  in  relation  to 
such  interests  in  advowsons  presentative  {g\  he  cannot 
be  removed  from  a  donative  afl«r  appointment  thereto 
and  possession  thereof,  or  from  a  perpetual  curacy  aft«r 
being  nominated  thereto  and  licensed  to  officiate  therein. 
For  the  reason  which,  at  common  law,  was  applicable 

(y)  Hob.  803.  {d)    Pyke  v.   The  Bishop  of 

iz)  6  Co.  48  b;  7  lb.  28  a;  Co.  Bath  and  Wells  and  lAndsey, 

Litt.344a.  4  Bac.  &  Ab.,  tit.  "Joint  Te- 

(a)  SeeBotelerT.AlUnffton,S  nants,"  H.  1;   Richards  v.  The 

Atk.  45a  Earl  of  Macclesfield,  7  Sim.  267. 

(h)  D). ;   Oar  diner  y,  Griffith,  («)  See   Mutter  v.   Chauvell, 

2  P.  W.  404.     See  also  Mutter  y.  1  Mer.  475 ;  5  Russ.  42 ;  Bowling 

Chauvel,  1  Mer.  475 ;  5  Rnss.  42 ;  y.  Maguire,  Lloyd  &  G.  1,  24. 

BowUng  y.  Maguvre.  Lloyd  &  G.  (/)  Cateshy^s  ease,6  Rep.  62 a ; 

1,  24.  2  Inst.  861. 

(tf)  13  Edw.  1,  c  6 ;  7  Anne,  (g)  Co.  Litt.  844  a,  b. 
c.  18. 
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in  the  case  of  an  advowson  presentative,  and  on  which, 
as  to  these  interests,  the  Statute  of  Westminster  the  2nd 
was  founded,  the  peace  of  the  church  (A),  is  equally  ap- 
plicable to  these  interests  in  donatives  and  perpetual 
curacies,  and  ubi  eadem  ration  ihi  idem  jus  (t).  That 
statute  also  gives  to  the  person  deprived  of  his  presen- 
tation damages  for  the  loss  of  it  (A),  but,  in  terms,  in 
the  case  of  advowsons  presentative  only.  Such  da- 
mages are  now,  however,  recoverable  within  only  two 
years  after  the  cause  of  action  or  suit  (/) ;  and  by  re- 
cent statutes  (m),  where  damages  can  be  recovered  in  a 
writ  or  action  of  quare  impedity  costs  also  may  be  re- 
covered. But  whether  the  provision  in  the  Statute  of 
Westminster  the  2nd  giving  damages  appUes  to  dona- 
tives, perpetual  curacies,  and  lay  advowsons,  is  at  least 
questionable.  They  might  be  considered  within  the 
equity  of  that  statute.  If  not  within  that  statute  they 
are  not  within  the  recent  ones  as  to  costs. 
Land  and  rent  As  in  the  Koman  law  (n)  the  property  of  the  church 
o  e  nre  ^^^  ^^^  liable  to  prescription,  so  by  the  common  law  of 
England,  as  in  the  case  of  property  belonging  to  the 
Crown  (o),  prior  to  the  statutes  2  &  3  Will.  4, 
cc.  71  and  100,  and  3  &  4  Will.  4,  c.  27,  the  maxim, 
nullum  tempus  occurrit  ecclesice^  was  applied,  and,  in 
some  cases,  still  is  applicable,  to  the  real  property  of 
the  established  church  of  this  country  (p).  These  sta- 
tutes have  abrogated,  as  to  land  and  rent,  that  maxim, 
and  have  placed  such  property  upon  the  same  foim- 
dation  as  that  of  laymen  (q). 
Other  incor-  Other  incorporeal  hereditaments  to  be  here  noticed 


(A)  Co.  Litt.  844  a,  b ;  8  Atk.  wards  y.  Th/!  Bishop  of  Exeter, 

469 ;  6  Rep.  496.  6  Bing.  N.  C.  146. 

(i)  6  Rep.  60  a ;  Co.  Litt  10  a.  («)  C.  1,  2,  23. 

(*)  6  Rep.  61  a.  (n)  Vide  Book  I.  QiB;^.  TL  Sect 

(0  3  &  4  Will.  4,  c.  42,  8.  8.  L 

.  ^r'X  Kif'J  T^^^'  ^'  ^-  *2'  *•  ^*  5  (^)  See  Plowd.  876,  688  ;    11 

4  &  6  WilL  4,  c.  39.    See  Ed-  Rep  78. 

(^)  3  &  4  WilL  4,  c  27,  a.  29. 
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are  those  which  are  the  subjects  of  two  other  statutes  poreal  here- 
passed  in  the  reign  of  William  the  Fourth  (r).  ditamente. 

Kights  of  common  and  other  profits  or  benefits  law-  Profits  ^ 
folly  claimable  at  common  law  by  custom^  prescription,  ^^     ^\ 
or  grant  fi-om  land,  profits  ct  prendre^  are  one  class  of  c.  n.        *  ' 
the  subjects  of  the  chap.  71. 

The  words  '^  other  profit  or  benefit"  in  chapter  7 1  might  Except  tithes, 
have  included  tithes,  rent  and  services,  and  therefore  ^ces?"^  ^^^ 
these  subjects  are  expressly  excepted,  and,  as  inherit- 
ances, are  embraced  by  the  chapter  27  already  noticed. 

Tithes,  as  a  chattel  (5),  are  not  within  chapter  27, 
and  by  section  1  of  it  moduses  or  compositions  be- 
longing to  spiritual  or  eleemosynary  corporations  sole 
are  excepted  from  that  chapter,  and  prescriptions 
and  claims  of  or  for  any  modus  decimandiy  or  of 
or  to  any  exemption  firom  or  discharge  of  tithes, 
are  the  subjects  of  the  chapter  100,  and  will  be  pre- 
sently considered. 

Profits  or  benefits,  profits  ct  prendre^  are  of  various  Kinds  of  such 
kinds,  as  common  of  pasture  {t\  of  turbary  (m),  com-  P^°*®' 
mon  of  estovers — a  common  which  must  be  claimed  for 
and  to  be  spent  in  a  house  only — of  piscary,  of  digging 
for  coals,  minerals,  and  the  like(x);  a  right  to  the 
tenth  part  of  all  manner  of  com  growing  in  a  hundred 
acres  of  land  after  the  tithes  of  the  parson  taken,  which 
is  a  temporal  and  not  a  spiritual  right  {y) ;  a  right  of 
pasture  {z) ;  to  take  the  sole  and  several  herbage  of 
land  {a) ;  to  enter  on  land  and  to  cut  down  and  carry 
away  the  trees  and  wood  growing  thereon  (i) ;  and  to 


(r)  2  &  3  Will.  4,  cc  71, 100.  Pigat  v.  SympsoUy  Ih.  763.    But 

(«)  Vide  ante,  p.  341  et  seq,  see  Knight  v.  Marquis  of  Water- 

{t)  Co.  litt  122  a;  Warhurton  ford,  15  M.  &  W.  419. 

V.  Par*tf,  2  Ex.,  N.  S.  64.  {%)  Bailey  v.  Appleyard,    8 

(«)  lb.  4  b ;  122  a ;  Touch.  96 ;  Nev.  &  P.  267. 

Beere  y.  Fleming ,  11  L.  T.  R.,  {a)  Co.  Litt.  122  a.     See  also 

N.  S.  49.  WeUome  t.  Upton,  5  M.  &  W. 

(a?)  Co.  Litt.  122  a.  399 ;  6  lb.  636. 

(y)  Co.  Litt.  159  a.    See  also  (&)  Bailey  v.  Stephens,  12  C. 

Pigot  V.  Ream,  Cro.  El.  599 ;  B.,  N.  S.  91. 
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dig  for,  and  take  away  clay  (t).     All  of  these,  however, 
may  not  be  within  this  statute  (A). 
Appendant,  These  profits  ct  prendre  are  either  appendant  or  ap- 

in  groaa!'*^  ^  pnrtenant  to  corporeal  inheritances  (/),  and  clauned  by 
the  owners  of  such  inheritances  (m),  or  by  those  claim- 
ing a  less  estate  under  but  in  the  name  of  such 
owners  («),  and,  when  claimed  by  prescription,  claimed 
in  a  que  estate,  that  is,  by  the  claimant  and  all  those 
whose  estate  he  hath  {o);  or  in  gross,  that  is,  belong- 
ing to  a  person  only  (/?),  irrespective  of  any  inheritance, 
and,  when  claimed  by  prescription,  are  claimed  either 
by  a  natural  person  as  belonging  to  him  and  his  an- 
cestors whose  heir  he  is  (5^),  or  by  a  corporation  as 
belonging  to  them  and  their  predecessors  (r). 
Wliatkinda  The  profits  it  prendre  within  the  chapter  71   are 

^'  ^'  '  those  only  of  the  same  nature  as  expressed  in  the  sec- 
tion 1,  that  is,  as  a  right  of  common  («),  and  are  to  be 
taken  (^)  and  enjoyed  fi*om  or  upon  land(ti),  and  by 
their  nature  land  only  (or),  and  firom  or  upon  land  of 
another  person  (y) ;  and,  for  this  purpose,  the  land  of  a 
copyholder,  as  respect  his  acts  thereon,  is  not  the  land 
of  the  lord  of  the  manor  (z). 
What  not  But  a  right  to  take  minerals ;  a  right  to  a  fi*ee  fishery 

in  gross  (a) ;  a  right  to  hunt  and  to  hawk  (A),  which 
does  not  include  the  right  to  shoot  (ft) ;  a  right  to  shoot, 

(i)  Clayton  y.  Corhy,  2  Ad.  &  &  W.  398;  6  lb.  586;  Skuttle- 

E.,  N.  S.  813.  worth  y.  Le  Fleming,  19  C.  B., 

(*)    See   ahuUUworth   y.  Le  N.  S.  687. 

Fleming,  19  C.  B.,  N.  S.  687.  {t)  See  2  Inst  411,  412;  Jehu 

(0  Co.  Litt.  121  b,  122  a.  WehVs  cote,  8  Co.  46. 

(m)  lb.  121  a.  (t*)  Sect  1. 

In)  Qatemard?t  ecL$e,  6  Co.  59  a ;  (a?)  Co.  Litt  121  b. 

Ca  Litt.  121  a.  (y)  Hanmer  y.  Chance,  84  L.  J., 

(o)  Litt  88. 181,  183 ;  Co.  Litt  N.  S.,  Eq.  413:   13  W.  R.  556, 

121  a;  Welcome  y.  Upton,  6  M.  &  8.  C. 

W.  899 ;  6  lb.  686  ;    Ivimey  y.  (2)  lb. 

Stocker,  11  Jnr.,  N.  S.  775.  {a)    See  ShtOtlewoHh  v.  Ze 

(p)  Co.  Litt  120  b.  Fleming,  snpra. 

(q)  litt  88. 182, 183;  Co. Litt  {h)  See  Moore  y.  The  Harl  of 

121  a.  Plymouth,  1  J.  B.  Moo.  346  ;  7 

(r)  Co.  Litt  113  b.  Taunt  614,  8.  C. 

(<)  See  Welcome  v.  Upton,  5  M. 
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whicli  is^  in  general,  incident  to  and  arises  out  of  the 
possession  (c),  on  the  ownership  of  the  soil,  but  may 
become  a  distinct  incorporeal  hereditament,  unconnected  • 
with  such  ownership,  or  in  gross  (d),  although  a  power 
to  lease  the  land  does  not  in  general  contemplate  the 
separation  of  such  an  incident  &om  the  land,  so  as  to  . 
authorize  a  lease  of  part  of  the  land  with  a  right  to 
sport  over  the  remainder  (e) ;  a  right  to  hawk,  himt, 
fish,  and  fowl(/),  although  capable  of  being  annexed 
to  a  manor  (^),  that  is,  to  the  demesnes  of  it  (A),  are  in 
some  respects  profits  ^  prendre,  but  not  such  profits  or 
benefits  to  be  taken  firom  and  upon  land  as  are  of  the 
same  nature  as  a  right  of  common,  and  therefore  not 
within  the  section  1  of  this  chapter  71.  The  creation 
of  these  rights,  indeed,  involves  a  double  operation,  a 
licence  to  enter  upon  the  land,  and  a  grant  of  the 
minerals,  fish  and  other  game  when  obtained  and 
taken(2).  The  right  to  himt,  however,  does  not  of 
itself  import  the  right  to  the  animal  when  taken  (A). 

The  language  of  the  2  &  3  Will.  4,  c.  71,  and  of  the  Difference  be- 
2  &  3  Will.  4,  c.  100,  is  materiaUy  diflFerent ;  in  the  one  ^^^^^'  ^^  '^^ 
the  words  are  "  no  claim  which  may  be  lawfully  made 
at  the  common  law  by  custom,  prescription,  or  grant,"  &c. ; 
in  the  other  the  words  are  ^'  all  prescriptions  and  claims 
of  or  for  any  modus  decimandiy^  &c.  So  that  the  2  &  3. 
Will.  4,  c.  71,  embraces  such  claims  only  as  are  made 
by  persons  who  at  common  law  might  lawfiiUy  have 
made  them,  and  was  never  intended  to  enable  persons 
to  take  by  user  a  profit  h  prendre  (I). 

Common  causa  vicinagii  is  not  strictly  and  properly  Common  ^ai^a 

((j)  Day  veil  v.  Hoare,  12  Ad.  (j)  Wiekhamy.  JTawkerfBTxpra, 

&  E.  366.  (h  Co.  Litt.  122  a. 

(rf)    See    Th^    Overseers    of  (i)  See  Vaugh.  361 ;  2  B.  &  C. 

Hilton,  Jfo.  V.  The  Overseers  of  197;  13  Mee.  &  W.  845. 

Bomesy  ^c,  1  L.  R,  Q.  B.  369.  Ck)  7  Mee.  &  W.  79. 

{e)  Dayrell  y.  Hoare^  snpra.  (J)  Per  Alderson,  B.,  Padwick 

(J )  Wickham  v.  Hawkery  7  M.  v.  Knight,  7  Ex.  864,  869. 
&W.  63. 
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vieinagii^  not 
within. 

Whether  sole 
and  seyeral 
herbage  be. 


EasementB. 
Definition  of. 


Examples  of 
mere  < 
ments. 


a  right  of  common  or  profit  h  prendre  (m),  and  there- 
fore not  within  the  former  statute  (n). 

Whether  a  claim  of  sole  and  several  herbage  and 
pasture  in  gross  be  a  profit  h  prendre  within  the  2  &  3 
Will.  4,  c.  71^  s.  1^  or  an  interest  in  the  land  itself  (o), 
and  not  within  that  statute^  is  doubtfiil  {p).  It  is  not 
a  right  of  common  {q)y  and,  even  if  claimed  as  append- 
ant or  appurtenant,  would  seem  not  to  be  within  the 
statute  (r).  For  the  language  of  the  court  in  pro- 
nouncing judgment  in  the  last  case  leads  to  the  inference 
that  no  several  and  exclusive  right  is  within  the  2  &  3 
Will.  4,  c.  71,  8. 1.  The  first  and  governing  subject  of 
claim  referred  to  is  "  right  of  common."  This  general 
phrase,  which  defines  no  species  of  common,  is  no  doubt 
wide  enough  to  include  a  right  of  common  in  gross,  as 
common  of  pasture;  but  it  is  not  an  apt  or  proper 
phrase  to  designate  a  several  right  to  the  exclusive 
pasturage  of  land,  or  any  other  several  and  exclusive 
right  to  take  anj  particular  profit  of  land. 

Easements  are  the  other  class  of  subjects  embraced 
bjthe  2  &  3  WilL  4,  c.  71.  An  easement  has  been  de- 
fined as  a  service  or  convenience  (*),  or  a  privilege  {t) 
that  one  neighbour  hath  of  another  by  writing  or  pre- 
scription without  profit,  as  a  way,  a  sink,  or  such  like  {u)\ 
and  as  a  right  of  accommodation  in  another's  land,  as 
distinguished  from  a  right  which  is  directly  profit- 
able (a:). 

Thus,  a  right  to  turn  cattle  on  the  land  of  another 
for  some  specific  purpose  (y);   a  right  for  the  inha- 


(wi)  Vide  snpra,  p.  217. 

(«)  See  Shuttlewortk  v.  Le 
FUming,  19  C.  B.,  N.  S.  687; 
snpra,  p.  152. 

ip)  Co.  Litt.  4  a,  b. 

{p)  See  Welcome  v.  Upton,  5 
M.  &  W.  398 ;  6  lb.  636. 

iq)  6  lb.  641. 

(r)  See  Shuttlewortk  ▼.  Le 
Fleming,  gnpra,  p.  162. 

(jj)  Cm.  Dig.,  tit.  xxxi.  ch.  i. 


8. 16,  citing  Kitch.  Courts,  105  b, 
but  Uie  reference  is  incorrect. 

(t)  Termes  de  la  Ley,  tit.  Ease- 
ment, with  the  same  reference ;  a 
book  of  great  antiquity  and  accu- 
racy. Per  Bavley,  J.,  5  B.  &  C.  229. 

(u)  3  Huri.  &  C.  497. 

(a?)  Burt  Comp.  pi.  1165.  See 
also  Book  III.  Chap.  V. 

(y)  Bailey  v.  Appleyard,  3 
Ney.  &  P.  257. 
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bitants  of  a  place  to  go  upon  a  person's  land  and  to 
pitch  their  stalls  there  on  market  days,  without  pay- 
ing anything  for  the  use  of  the  soil(2r)  ;  a  right  to  have 
fences  repaired  by  the  owner  of  the  adjoining  land  (a) ; 
to  water  cattle  at  a  pond,  and  to  take  the  water  thereof 
for  domestic  purposes  for  the  more  convenient  use  of  a 
messuage  (ft);  to  convey  water  through  the  land  of 
another,  either  upon  the  surface  of,  or  by  covered  drains 
in,  the  land  (c) ;  to  make  channels  and  towing-paths  on 
the  lands  of  another  person  {d) ;  to  continue  a  channel 
open  through  the  banks  of  a  navigation  for  conveying 
waste  water  to  a  miQ  (e) ;  to  send  water  over  another's 
land(/)  ;  to  pass  in  the  barge  or  vessel  of  another  to 
church  or  elsewhere  (y) ;  to  pass  over  land  to  a  brook 
on  the  opposite  side,  and  to  dam  up  the  brook  when 
necessary  so  as  to  force  the  water  into  a  watercourse 
running  across  such  land  to  land  contiguous,  for  water- 
ing cattle  for  the  more  convenient  occupation  and 
enjoyment  of  the  latter  land  by  the  occupiers  thereof  (A) ; 
to  land  nets  on  the  soil  of  another  (i) ;  to  the  access  of 
light  (A) ;  to  lay  on  land  dung  until  it  is  formed  into  ma- 
nure and  has  become  fit  to  be  carried(^;  are  easements. 

But  a  right  to  himt  and  to  hawk  given  to  one  and  Rights  not 
the  heirs  of  his  body  (m),  or  to  hawk,  hunt,  fish  and  J^^^^ere'^ 
fowl  given  to  one,  his  heirs  and  assigns  (n),  and,  in  each  ments. 
case,  to  his  and  their  servants,  upon  and  over  land,  if 
not  strictly  a  profit  ^  prendre  (o),  is  more  than  a  mere 

(2)  LoeJmood  v.  Wood,  8  Jur.  (A)  Beetton  v.  Weate,  6  Ell.  & 

643,  545;  6  Q.  B.  31.  8,  C.  Bl.  986. 

(a)  See  Boyle  v.  Tamlyn,  6  B.  (i)  Qrayy,  Bond,  2  Brod.  &  B. 
&  C.  329,  338.  667.     See  also  Shuttleworth  v. 

(b)  Manning  v.  Wasdale,  6  Ad.  Fleming,  19  C.  B.,  N.  S.  687. 

&  E.  758.  ( k)  See  10  C.  B.,  N.  S.  286, 283. 

ic)  The  OovemoT  and  Co,  of  (Ij   Pye  y.  Mwaiford^  5  Dow. 

Chelsea  Waterwarkt  v.  Botvley,  &  L.  414. 

16  Jut.  1129.  (w)  Moore  t.  The  Earl  of  Ply- 
id)  ffollU  V.  Goldfinch,  1  B.  movth,  1  J.  B.  Moore,  846;   7 

&  C.  205;  lb.  679.  Taunt.  614,  8.  C, 

(e)    The    Earl   Portmcre    v.  (»)  Wickham  y.  ffawker,  7  M. 

Bann,  1  B.  &  C.  694.  &  W.  63. 

(/)  19  C.  B..  N.  S.  768.  (o)  Vide  snpra,  p.  363. 
ig)  8  Co.  46  b. 
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Appartenanty 
or  in  groflBy 
and  how 
claimed. 


Ceeaer  o£ 


Easements 
within  c  71. 


WateicoiuBes. 


easement;  and  would  seem  to  be  a  tenement  within  the 
statute  De  doni8(^p)y  as^  at  leasts  concerning  hLnA{q). 

Easements  also,  Uke  profits  i  prendre,  may  be  either 
appurtenant  (r)  or  in  gross  (5),  and  may  be  claimed, 
not  only  by  custom  {t)  or  by  prescription,  or  by  grants 
but  by  mere  user  founded  on  a  grant  presumed  firom 
such  user  but  alleged  to  be  lost  or  destroyed  («),  except 
perhaps  when  claimed  against  the  Crown  (r). 

When  an  easement  is  granted  for  a  particular  pur- 
pose, pud  that  purpose  is  at  an  end,  the  easement  also 
ceases  to  exist  (to). 

The  easements  specified  in  the  2  &  3  WDl.  4,  c,  71, 
are  ways  and  other  easements,  watercourses,  the  use  of 
water  (a:),  and  the  access  and  use  of  light  (y).  The 
easement  way  requires  no  particular  notice  here  (z). 

The  easement  of  a  watercourse  may,  in  itself,  embrace 
both  the  right  to  the  use  of  the  channel  for  conveying 
the  water,  and  also  the  right  to  the  water  itself,  or  to 
the  mere  use  of  the  water  flowing  or  conveyed  along  or 
by  the  channel  (a).  But  in  this  statute,  a  watercourse, 
and  the  mere  use  of  water,  are  treated  as  distinct  ease- 
ments. 

The  right  of  sending  dirty  water  into  a  watercourse 
is  a  watercourse  within  the  section  2  (i). 

So,  although  there  be  no  right  to  water  itself,  a  right. 


ip)  13  Edw.  1,  c.  1. 

(f )  Co.  Litt.  19  b,  20  a;  Moore 
V.  The  Earl  of  Plynumthy  supra. 

(r)  Com.  Dig.,  Voc.  Chimin, 
B.,  2 ;  2  Salk.  562  ;  6  Mod.  4. 

(«)  1  Bos.  &  P.  371;  Wflles, 
282  287 

(t)  6  Rep.  60 ;  Co.  Litt  110  b. 

(«)  See  Hendy  v.  Sterenton, 
10  East,  55 ;  Head  v.  Brockm^m, 
8  T.  R.  151 ;  Bailey  y.  Stephens, 
10  C.  B.  91 ;  Best  on  Ey.,  sect. 
879. 

(v)  Vide  ante,  pp.  122,  124. 
But  see  3  T.  R.  151. 

Qm)  See  Kati4mal  Chtaranteed 
Manure  Co.  v.  Donald^  4  Ex.,  N. 
8.8. 

(«•)  Sect.  2. 


(y)  Sect  3. 

(2)  See,  however,  Bright  v. 
Walker,  4  Tyrw.  602 ;  Onley  y. 
Gardiner,  4  M.  &  W.  496 ;  Parker 
Y.  MitcheU,  11  Ad.  &  E.  788; 
Lawton  t.  Langley,  4  lb.  890; 
nckle  V.  Bronme,  lb.  869 ;  JTf  »- 
loch  Y.  Netfille,  6  M.  &  W.  795; 
Beailey  y.  Cla/rk,  2  Binfr.,  N.  C. 
705 ;  England  v.  Wall,  10  M.  & 
W.  699 ;  Holford  v.  Hankinson,S 
Jur.  463 ;  Pack  v.  Skinner,  18  Q. 
B.,  N.  S.  568;  Winship  t.  Hudii' 
peth,  10  Ex.  5 ;  Lowe  v.  Carpen- 
ter, 15  Jur.  883,  on  this  statute. 

(a)  See  Ivimey  v.  Stoeker,  12 
Jur.,  N.  S.  419. 

(ft)  WHifht  V.  Williaim,  1  M. 
&  W.  77. 
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if  it  come  or  be  sent,  to  have  it  come  or  sent  without 
pollution  (c),  would  be  such  a  watercourse ;  and  pol- 
luting water  is  a  species  of  injury  differing  from  that  of 
abstracting  the  water  itself  (rf),  for  which  injury  the 
owner  of  the  right  may  maintain,  against  a  mere  wrong- 
doer, an  action  («),  or  a  suit  for  an  injunction  to  restrain 
the  pollution  (/). 

Where  the  occupier  of  the  servient  tenement  is  him- 
self also  entitled  to  use  the  water,  that  use  of  it  on  such 
tenement,  regard  being  had  to  the  acts  done  in  the  en- 
joyment, in  respect  of  it,  of  the  easement,  does  not  take 
away  from  the  effect  of  the  use  of  it  for  the  dominant 
tenement  (y). 

Riparian  rights  are  derived  entirely  from  the  pos-  itipaiian 
session  of  land  abutting  on  the  river,  and  a  riparian  "«^**' 
proprietor  cannot  retain  such  land  and  at  the  same  time 
transfer  those  rights  or  any  of  them,  and  they  cannot 
be  acquired  by  the  grantee  of  land  not  so  abutting, 
by  virtue  merely  of  his  occupation,  but  only  by  ex- 
press grant  from  such  proprietor,  and  the  grantee  cannot 
sue  in  his  own  name  for  any  infringement  of  the  rights 
so  granted  (A). 

The  easement  of  the  use  of  water  may  be  of  water  The  nse  of 
flowing  from  a  natural  source  through  or  along  as  well  ^    '' 
an  artificial  (i)  and  permanent,  as  distinguished  from  a 
mere  temporary  channel  (A),  as  a  natural  channel  (/) ; 

(c)  2  Ex.,  N.  S.  486.  Co.  v.  PoUer,  S  Hurl.  &  C.  320— 

(d)  Wood  Y.   Wdv^h,  8  Ex.      Bramwell,  B.,  diss. 

748;   Whaley  y.  Laing,  2  Ex.,  (i)  Beestony.  TFifo^tf,  6  Ell.  & 

N.  8.  476 ;  S,  C,  in  error,  3  lb.  B.  986. 

675;  Stockport  Waterworks  Co.  (ifc)  Arhmright  y.  €hll,  5  M.  & 

Y.  Patter,  3  Hurl.  &  C.  320.  W.  203 ;  Wood  y.  Wavgh,  3  Ex. 

(tf)    Mayor   y.    Chadmieky  11  748;  GreatretoY.  JIayfvardtSJh, 

Ad.  &  E.  671 ;  Whaley  y.Laing,  291 ;  Ivimey  y.  Stocker,  11  Jnr., 

snpra.  N.  S.  775 ;  Chived  v.  Marty n,  19 

(/)  Qoldmidy.TheTunbridge  C.  B.,  N.  S.  732;  Broadbewt  y. 

Wells  Improvement  CommUtUn^  RaiMhothamj  11  Ex.  611. 

era,  14  W.  R.  92 ;  13  L.  T.,  N.  S.  Q)  Mown  y.  HUl,  5  B.  &  Ad. 

852 ;  8.  C.  562,  on  appeal.  1;  2  NeY.  &  M.  847 ;  8  B.  &  Ad. 

(^)  Beegton  y.   Weate^  5  Ell.  804 ;   Embery  y.    Omen,  6  Ex. 

&  Bl.  986.  358. 

(A)  See  Stockport  Waterworks 
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and  where  the  water  is  obtained  from  a  natural  source 
and  flows  through  or  along  an  artificial  cut  (m),  and  not 
where  the  water  is  obtained  artificially  by  the  owner  of 
the  servient  tenement  (n),  and  as  well  when  the  water  is 
subterraneous  and  flows  in  a  known  and  definite  chan- 
nel as  when  superficial  and  so  flowing  (o),  but  not  where 
the  water  merely  percolates  through  the  strata  of  the 
earth  in  no  known  channels  {p).  In  short,  as  respects 
artificial  waters  of  an  ordinary  character  the  purpose 
for  which  they  have  been  collected  is  to  be  regarded  in 
determining  whether  rights  or  interests  have  been  or 
can  be  acquired  in  them  by  other  persons  than  those 
who  collected  them. 

Of  ^ter  of  But  the  water  of  canals,  so  far  as  respects  the  capa- 

city of  other  persons  to  acquire  a  right  and  interest  in 
them,  stands  upon  a  different  footing  both  from  waters 
flowing  in  their  natural  course,  and  from  artificial  waters 
of  an  ordinary  character.  For  the  persons  claiming 
rights  in  the  water  of  a  canal  have  to  meet,  not  only  the 
difficulty  arising  from  the  special  purpose  for  which  the 
water  has  been  collected,  but  the  difficulty  arising  fix)m 
the  water  having  been  devoted  by  the  legislature  to  that 
special  purpose.  To  such  water,  therefore,  the  rule 
just  noticed  appears  to  apply  with  greater  force  than  to 
artificial  waters  of  an  ordinary  character  (q). 

Easements  not  But  notwithstanding  the  words  "  or  other  easement" 
in  the  section  2  of  this  statute,  not  every  sort  of  enjoy- 
ment which  may  be  classed  under  the  general  term 
easement  is  within  this  statute ;  as  a  claim  to  the  firee 
passage  of  air  over  the  land  of  another  person  (r ) ;  or 


(m)  Beetton  t.   Weate,  snpra.  H.  of  L.  Cas.  349. 

See  also  Irimey  v.  Stocher,  12  ($-)     The    StaJFordshire    and 

Jnr^  N.  S.  419.  Worcettershire  Canal  Co.  v.  The 

in)  Arkwright  r.  Oelly  Wood  mrmingham  Canal  Co.^lSW.n. 

T.'  Wavgh,  Oreatrex  t.  Hayward,  858;  11  Jur.,  N.  S.  71;  11 L.  T.  R, 

supra.  N.  S.  647. 


within  c.  71. 


Wood  Y.  Waugh,  supra.  (r)   Wehh  v.  Bird,  10  C.  B.,  N. 

Cha^emore  v.  Biohards,  7      S.  268. 
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customs  for  mere  pleasure^  recreation  and  amusement^ 
as  to  enter  on  land  to  enjoy  rural  sports  (m),  to  dance 
upon  a  green  (x),  to  hold  horse  races  {y\  and  the  like. 
The  statute  embraces  those  rights  only  which  consist 
of  something  to  be  exercised  upon  or  over  the  soil  of 
the  adjoining  owner,  analogous  to  a  right  of  way,  or 
a  right  of  watercourse  (z),  and  are  rights  of  utility  and 
benefit  incident  and  annexed  to  property  for  its  more 
beneficial  and  profitable  enjoyment  (a),  and  capable  of 
interruption ;  and  has  been  hitherto  confined  to  rights 
in  their  nature  of  a  perpetual  and  permanent  character, 
and  the  ownership  of  which  is  in  fee  simple  {h). 

The  section  2  also  points  to  a  right  belonging  to  an 
individual  in  respect  of  his  land,  not  to  a  class,  such  as 
fireemen  or  citizens  claiming  a  right  in  gross  wholly 
irrespective  of  land  (c). 

A  pew,  or  rather  the  right  of  sitting  in  a  pew,  in  a  Pew, 
church,  is  said  to  be  an  easement  (rf).  This  right, 
however,  strictly  speaking,  is  not  within  either  of  the 
defiiiitions  given  above  (e)  of  an  easement,  and  cannot 
be  said  to  be  claimed  as  accessory  to  a  tenement  and 
upon  another  tenement  (/) ;  for  although  the  right  must 
be  claimed  in  respect  of  a  house  (^),  and  the  house 
may  be  regarded,  in  some  sense,  as  a  dominant  tene- 
ment, yet  neither  the  church  nor  the  pew  in  it,  inde- 
pendent of  the  right  of  sitting  in  the  pew,  can  be 
considered  as  a  servient  tenement.     The  right  is,  at 

(w)  Milleehamp    v.  Johiuon^  (i)  Solomon  y.  The  Vintners' 

WiUes,  206,  n.  (b).  Co.,  4  Ex.,  N.  S.  586. 

(a?)  Abbott  Y.   Weekly,  1  Lev.  (c)  3  Hurl.  &  C.  497. 

176.  (d)   See  Gale  on  Easements, 

(jf)  6  M.  &  W.  642;  Mounsey  who  cites  Best  on  Presomptions, 

V.  Itniayy  3  Hnrl.  &  C.  486;  3  B.  who  cites  3  Stark.  Ey.,  tit.  Pew, 

&   C.  340;   Arkwright  v.   Gell,  861,  3rd  Edit. 

5  M.   &  W.  203;    Chaeemore  v.  (<j)  Vide  ante,  pp.  230,  364. 
JRickarde,  7  H.  of  L.  Cas.  349;  (/)  Vide  Gale  on  Easements,  1, 
10  C.  B.,  N.  S.  282.  9  et  seq. 

(z)  10  C.  B.,  N.  S.  268;  3  Hurl.  (^)  Co.  Litt.  121  b.  122  a ;  By- 

6  C.  486.  erley  v.  Wxndus,  6  B.  &  C.  1;  1 
{a)  Mountey  y.  Ismay,  3  Hnrl.      Phill.   326;   3  Add.  6;   ante,  pp. 

&C.  486.  130, 13L 
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Right  to  sup- 
port from  ad- 
joining land. 


Easements  as 
to  buildings. 


No  distinction 

between 

mentsao- 


most^  and  seems  to  have  been  considered  by  the  courts  (A), 
quasi  an  easement^  or  an  easement  .  .  .  operating  as 
a  licence^  but  is  neither  a  tenement  nor  an  office,  nor 
a  pro/it  d  prendre  (t) ;  and  conveyed  in  terms  to  create 
a  fee  simple  estate,  and  although  of  the  annual  value  of 
forty  shillings  and  upwards,  does  not  confer  the  elective 
franchise  (j). 

But  this  right,  even  if.  it  were  an  easement,  is  not  an 
easement  within  the  2  &  3  WilL  4,  c.  71.  For  an  ease- 
ment within  the  section  2  must  be  one  analogous  to  a 
right  of  way,  which  precedes  the  term  easement,  and  to 
a  right  of  watercourse,  which  follows  that  term, — some- 
thing that  is  to  be  exercised  upon  or  over  the  soil  of  the 
adjoining  owner  {k)  ;  and  that  section  refers  to  easements 
properly  so  called,  and  in  some  way  appurtenant  to  a 
dominant  tenement  (/),  which  implies  the  correlative, 
a  servient  tenement  (m). 

The  right  to  support  from  adjoining  land  is  not  a 
natural  right  (n),  but  is  merely  an  incident  to  the  ordi- 
nary enjoyment  of  the  land  having  such  support,  and 
not,  in  any  sense,  an  easement  (o),  and  not  within  this 
statute  (p). 

The  ways  or  other  easements,  watercourses  and  the 
use  of  water  are  also  to  be  upon,  over  or  from  land; 
but  in  this  case  not  necessarily  land  only,  which  term, 
as  to  them,  may  extend  to  houses  or  buildings  gene- 
raUy(j). 

This  statute  makes  no  distinction  between  easements 
acquired  by  grant,  and  those  acquired  by  long  enjoy- 


W   See  6  B.  &  Aid.  856;  8 

B.  &  C.  294. 

(i)  Per  Byles,  J.,  Hinds  t. 
Ckorlton,  15  L.  T.  R.,  N.  S.  472. 

(J)  A  a 

(i)  10  C.  B.,  N.  S.  286. 
(l)  Maumetf  y.  Itmay,  3  Horl. 
&  C.  486;  Bailey  ▼.  Stephens,  12 

C.  B.,  N.  S.  91;  ShuttlewoHh  ?. 
Le  Flemifigy  19  lb.  687. 


8 


(m)  See  19  C.  B.,  N.  S.  696. 

(«)  Solomon  t.  The  Vintners* 
Co.,  4  Ex.,  N.  S.  686. 

(p)  Backhouse  t.  Bonomi,  9  H. 
ofL.Cas.603.  See  aJao  Biehards 
T.  Harper,  1  L.  R.,  Ex.  199. 

{p)  Solomon  t.  7^  Vintner^ 
Co.,  sapra. 

(q)  Sect.  2;  Co.Iitt.4a. 
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ment ;  and  as  before  the  act  the  former  might  have  been  quired  by 
presumed  from  the  latter,  and  as  the  act  has  substituted  So«f  aMuired 
fixed  periods  of  enjoyment  for  such  presumption,  the  ^y  enjoyment, 
enjoyment  of  an  easement  for  the  requisite  period  is 
legalized  not  only  between  the  immediate  parties,  but 
as  between  the  claimant  and  all  other  persons  (r). 

Since  the  2  &  3  Will.  4,  c.  71,  aU  easements  claimed  Mast  be  yalid 
by  virtue  of  it,  except  Ught  (s),  to  be  valid  against  any  ^^gSving 
person,  must  be  valid  against  all  who  have  any  estate  in  any  estate  in 
the  land  (0.  *^'^^- 

Both  profits  a  prendre  and  easements,  when  claimed  Profits  and 
as  an  accessory  to  a  tenement  (m),  cannot  in  general  (r),  ^^^^^^ 
but  sometimes  may  (x),  be  claimed  as  an  accessory  to  a 
thing  of  the  same  nature  and  quality.  But  the  true 
test  seems  to  be  the  propriety  of  relation  between  the 
principal  and  the  adjuncty  or  in  other  words  whether 
they  so  agree  in  nature  and  quality  as  to  unite  without 
incongruity  (y). 

The  profits  h  prendre^  and  the  easements  within  the  —to  a  domi- 
2  &  3  Will.  4,  c.  71,  must  be  connected  with  the  enjoy-  ^^j^  °^ 
ment  of  a  dominant  tenement,  have  some  natural  con- 
nection with  it,  as  being  for  its  benefit,  or  inhere  in  the 
estate,  be  capable  of  being  annexed  to  land,  and  of  the 
ordinary  and  usual  kind  (2:). 

The  profits  h  prendre  and  the  easements  within  the  —and  not  in 
2  &  3  Will.  4,  c.  71,  when  claimed  by  prescription,  must  ^^^^^' 
be  claimed  in  respect  of  some  tenement  (a),  and  may  be 
in  respect  of  land  in  which  the  claimant  and  other  per- 

(r)  Rolle  V.  WhUe,  16  W.  R.  New  Forest,  18  C.  B.  60. 

698;  8  B.  &  S.  116.  {x)  Co.  Litt.  120  b. 

(«)  Frewen  t.  Phillips^  7  Jur.,  (y)  Co.  Litt.   121  b,  n.  7;   1 

N.  S.  1246;  11  C.  B.,  N.  S.  449.  Ventr.  886. 

it)  Bright  v.  Walker^  1  C.  M.  (2)  Keppell  y.  Bailey,  2  Myl. 

&  R.  220;  Monmouth  Canal  Co.  8c  K.  617,  635;  Hill  v.  Tupper, 

V.  Harford,  lb.  614;  W\Uon  v.  2  Hurl.  &  C.  121 ;  The  Stockport 

Stard&y,  12  Ir.  L.  Rep.,  N.  S.  346.  Waterworks  Co,  v.  Pottery  3  lb. 

in)  21  Edw.  8,  2,  pi,  5;  Bract.  800;  Aokroyd  y.  Smith,  10  C.  B. 

Lib.  4,  fo.  220;   Gale  on  Ease-  164;  Bailey  y.  Stephens,  12  lb. 

ments,  p.  8.  91. 

(I?)  Co.  Litt.  121  b.    See  also  (d)\v\ewitA.B',  ShuttleworthY, 

Mill  Y.  The  Commissioner  of  the  Ze  Fleming,  19  C.  B.,  N.  S.  687, 
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And  claimable 
at  common 
law,  by  cus- 
tom, pre- 
scription, or 
grant; 


(except  as 
to  light,) 


—and  claimed 
as  of  right. 


sons  have  an  interest  alternis  vtcibus(b).  This  term 
tenement  is  of  larger  import  than  the  term  land,  and 
although  in  the  more  comprehensive  sense  embracing 
such  profits  or  benefits  themselves  (c),  yet  as  here  used 
does  not  embrace  them,  for,  generally,  they  must  be 
claimed  for  or  annexed  to  only  corporeal  inheritance  (^), 
and  land  cannot  be  claimed  as  appurtenant  to  land  {e) ; 
and  for  this  purpose  mines,  as  a  part  of  the  land  (/), 
as  distinguished  firom  the  mere  right  to  get  them  (^),  are 
land.  Therefore  profits  ^  prendre  and  easements,  when 
claimed  by  prescription  and  in  gross,  are  not  within  the 
statute  in  question  and  cannot  be  sustained  by  virtue  of 
it  (A). 

The  profits  a  prendre,  and  also  the  easements,  within 
this  statute,  except  the  access  and  use  of  light,  must  be 
such  as  may  be  lawfully  claimed  at  the  common  law,  by 
custom,  prescription  or  grant  (i) ;  and  imless  they  can 
be  so  claimed  they  cannot  be  sustained  (j).  Claims  to 
the  access  and  use  of  light  are  not  subject  to  such  qua- 
lification, but  when  enjoyed  for  the  period  assigned, 
without  an  express  consent  in  writing,  become  abso- 
lute (A),  and  against  all  persons,  although  commencing 
against  one  having  only  a  partial  interest  (/). 

When  the  user  of  the  profit  ^  prendre,  or  easement 
claimed  by  prescription,  is  not  claimed  as  of  right  (wi), 

(*)  Co.  Litt.  4  a. 

(<?)  lb.  6  a 

(/)  lb.  121  a,  b,  122  a;  mil 


V.  The  QnnmUsianer  of  the  New 
Ibrett,  18  C.  B.  60;  2  Jar.,  N.  S. 
620,625;  L.  J.,  N.  S.  216;  4  W.  R. 
609,  A  (7. 

(tf)  1  Vent.  886;  AU.-Gen.  y. 
The  Corporation  of  London,  12 
Beay.  8;  Wilkinion  j.  Proud,  11 
M.  &  W.  33;  Utter  v.  Piekfrn-d, 
18  W.  R  827. 

(/)  Wilkin9on\.Proud,sayr9^ 

ig)  Co.  Litt.  122  a;  yide  ante, 
pp.  837,  838. 

(A)  Bailey  v.  Stephens,  12  C. 
B.,  M.  S.  91;  Mountey  t.  lemay, 
3  Hnri.  &  C.  486;  Shuttlemorth  v. 


Le  Fleming,  19  C.  B.,  N.  S.  687. 

(i)  Sects.  1,  2. 

O)  Clayton  v.  Corby,  6  Q.  B. 
415.  See  also  AU.-Gen.  t.  Ma- 
thiat,  4  Jar.,  N.  S.  630;  Bailey 
T.  Stephens,  12  C.  B.,  N.  S.  90. 

(Jt)  Sect  3. 

(Z)  Simper  y.  Ihley,  2  John. 
&  H.  665.  See  also  I)rewem  t. 
Phillips,  11  C.  B.,  N.  S.  449. 

(m)  Sect.  6;  Bright  y.  Walker^ 
4  Tyrw.  602;  Onley  v.  Gardiner, 
4 M.&  W.496;  Arkmright  y.  GeU, 
6  lb.  203;  l%ckle  y.  Brown,  4  Ad. 
&  E.  369;  14  W.  R.  64;  Ilofford 
y.  Hankinson,  8  Jar.  463 ;  TTifi- 
shipY,JIndspeth,l01^x.5;  War- 
burton  y.  Parke,  2  lb.,  N.  S.  64. 
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but  originates  by  the  permission  of  the  tenant  or  of  the 
owner  of  the  servient  tenement,  or  of  both  of  them,  no 
right  to  the  profit  or  the  easement  is  acquired  (w). 

The  access  and  use  of  light  is  to  be  to  and  for  any  Light, 
dwelling-house,  workshop  or  other  building  (o),  and  is 
an  absolute  indefeasible  right  to  the  enjoyment  of  the 
light,  without  reference  to  the  purpose  for  which  it  has 
been  used  (p).  Before  the  statute  an  open  peaceable 
enjoyment  for  at  least  twenty  years  was  necessary  to  be 
shown,  but  no  absolute  period  was  fixed.  The  statute 
has  made  no  alteration  in  the  quality  of  the  enjoyment, 
but  has  only  fixed  the  period  of  it  absolutely  for  that 
period  (y). 

Prescriptions  and  claims  of  or  for  any  modus  deci-  Modases,  ex- 
mandiy  and  of  or  to  any  exemption  fi-om  or  discharge  ^^.^'^^     ™ 
of  tithes,  are  the  subjects  to  which  the  2  &  3  Will.  4,  2  &  3  Will.  4, 
c.  100,  is  applied.  ^^Jh^Lt 

This  statute  has  been  said  to  apply  to  moduses,  com- 
positions real  and  the  like  (r),  and,  in  efiect,  to  describe 
the  sort  of  modus  or  exemption  it  means  to  aid  («). 
Neither  moduses  in  lieu  of,  nor  exemptions  fi-om,  nor 
discharges  of  tithes,  however,  but  only  prescriptions 
and  claims  to  be  fi-ee  from  the  hability  to  render  or  to 
pay  tithes  in  kind  by  reason  of  the  payment  of  a  modus 
in  lieu  thereof,  or  by  reason  of  being  exempted  from 
or  discharged  of  them,  either  entirely,  or  by  composi- 
tion for  them  (^),  are  the  direct  objects  of  this  enactment, 
which  was  made  in  ease  of  the  occupier ,  who  had  not 
paid  tithe  in  kind  at  all,  but  had  been  totally  exempt,  or 
had  paid  something  in  lieu  of  it  for  a  long  period,  and 

(n)  Beegton  y.  Weate,  5  Ell.  &  (o)  Sect.  8. 

B.  986;    Gaved  t.  Martyn,  19  Ip)  1  L.  R.,  L.  C.  298. 

C.  B.,  N.  S.  732;  The  Staff ordr-  (q)  Laitfranehi  t.  Mackenzie, 
thire  and  Woroegterthire  Canal      86  L.  J.,  Ch.  618. 

Co.  Y.  The  Birmingham   Canal  (r)  2  De  G.,  M.  &  G.  469. 

Cb.,13W.R.358;  11  Jtir.,N.S.71;  («)  1  Hare,  208. 

1 1  L.  T.  R.,  N.  S.  647;   WiUon  y.  (jt)  1  M.  &  G.  267. 
Stanley,  12  Ir.  L.  Rep.,  N.  S.  345. 
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Modnses  and 
exemptions 
on  the  same 
looting. 


Modus,  as 
distingnished 
from  compo- 
sition. 


ModoSy  what 
is. 


effects  this  by  proyiding  a  limitation  to  protect  the 
terretenant  in  his  prescriptive  mode  of  rendering  their 
tithes  to  the  clergyman  or  tithe  holder  (i^)  ;  and  these 
prescriptions  and  claims  being  established  under  the 
conditions  imposed  by  the  enactment^  the  claim  to 
the  payment  or  render  of  tithes  in  kind  is  barred  or  ex- 
cluded^ and  thus^  in  effect^  the  statute  may  be  said  to 
extend  to  tithes,  not  however  as  an  inheritance  (;r),  but 
as  a  chattel  only  (y).  For  the  acts  of  parliament  then  in 
existence  had  already  provided  sufficient  remedies  for 
the  tithe  owners  as  against  the  tithe  payer,  and  the  time 
of  six  years  had  been  limited  within  which  arrears  could 
be  recovered ;  and  this  statute,  although  before  it  came 
into  operation  the  3  &  4  Will.  4,  c.  27  was  passed,  was 
not  affected  by  this  latter  chapter  (z). 

Although  prescriptions  and  claims  to  moduses,  and 
exemptions  from  or  discharges  of  tithes,  are,  by  this 
statute,  placed  on  the  same  footing,  yet,  as  these 
moduses  and  exemptions  or  discharges  differ,  a  con- 
sideration of  them  separately  will  show  more  clearly  the 
operation  of  the  act  upon  these  prescriptions  and  claims. 

Moduses,  although  probably  originating  in  (a),  are 
distinguished  from,  compositions  properly  so  called. 
The  former  are  claimed  by  prescription  (b) ;  the  latter 
are  claimed  under  instruments  made  before  the  disabling 
statutes,  and  are  to  be  proved  by  the  production  of  the 
instruments  themselves,  or  of  such  evidence  as  wiQ  be 
sufficient  to  raise  the  presumption  that  they  have 
existed  (c). 

A  modus  decimandi  is  when  lands,  tenements  or 


(u)  15  M.  &  W.  419,  617;  17 
Q.  B.  638. 

(a;)  Vide  sapra,  p.  842;  15  M. 
&  W\  419. 

(y)  16  M.  &  W.  617 ;  2  De  Gex, 
M.  &  G.  469. 

iz)  Dean  of  Ely  v.  BliUy  2  De 
Gex,  M«  &  G.  469. 


(a)  Chapinan  t.  Montony  2  P. 
W.  678. 

(J)  See  4  Q.  B.,  N.  S.  851. 

(c)  Han>9  T.  Swaine,  2  Cox, 
179;  Chatfield  t.  Fryer,  1  Pri. 
266;  Heathcote  t.  Mainwaring, 
3  B.  C.  C.  217;  4  Q.  B.,  N.  S.  824, 
887,  888;  2  Ex.  274,  276. 
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hereditaments  have  been  given  to  the  parson  and  his 
successors^  or  an  annual  certain  sum  or  other  profit 
always^  time  out  of  mind^  to  the  parson  and  his  succes- 
sors^  in  full  satisfaction  and  discharge  of  all  the  tithes  in 
kind  in  such  a  place  ((f)^  and  this  is  the  onlj  meaning 
of  the  term  modus  in  the  2  &  3  Will.  4,  c.  100  (e). 

A  modus  assumes  a  contract  that  the  land  shall  be  What  is  not 
free  from  all  tithes  in  consideration  of  the  modus  (/), 
and  is  inconsistent  with  the  receipt  of  tithes  in  kind  by 
any  one  (  ff) ;  and  therefore  although  a  sum  set  up  as  a 
modus  and  proved  to  be  paid  to  the  parson,  yet  if  the 
tithes  in  fact  be  shown  to  be  in,  and  to  have  been 
received  by,  another  person,  such  sum  cannot  be  sus- 
tained as  a  modus  (A). 

The  prescription  or  claim,  in  the  case  of  a  modus,  is  Effect  of  the 
to  be  of  a  modus  decimandi,  possessing  all  the  essential  invalid  before 
requisites  of,  and  being  such  a  payment  as  may  be  rea-  ^^ 
sonably  considered  as   such   a  modus  (t),   and  as   of 
right  (A).     But  whether  a  prescription  or  claim  to  a 
modus  decimandi  possessing  all  those  requisites  and 
being  such  a  payment,  but  liable  to  objections  which, 
before  this  statute,  would  have  affected  the  validity  of 
such  a  payment,  as,  for  instance,  rankness,  or  that  the 
titheable  matters  covered  by  the  modus  have  been  intro- 
duced within  the  time  of  legal  memory,  can  be  sus- 
tained, is  a  question  which  has  produced  a  diversity  of 
judicial  opinion. 

In  Salkeld  v.  Johnson  {T)y  Wigram,  V.-C,  said,  can 
it  have  been  intended  that  a  modus^  bad  upon  the  face 
of  it,  as  desultory,  uncertain,  or  otherwise  invalid  in 
law  before  the  act,  should  be  made  valid  by  the  operation 
of  the  act?    The  question  must  be  answered  in  the 

(<f )  13  Rep.  40.  (A)  Knight  t.  Marquis  of  Wo- 

(«)  16  M.  &  W.  426;  2  C.  B.      terford,  4  You.  &  Cofl.,  Ex.  283. 


776.  (i)  2  C.  B.  767,  776. 

-;  0)  — 

(y)  4  You.  &  Coll.  Ex.  827.  (0  1  Hare,  196, 20a 


(/)  1  M.  &  G.  271.  (k)  2  Ex.  282,  286. 
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negative  ;  for  the  act  only  professes  to  aid  the  proof  of 
a  modus,  and  not  to  make  good  a  modus  which,  before 
the  act,  was  invalid.  It  refers  to  the  modus  to  be 
established  as  something  known  to  the  law.  In  Fel- 
lowes  V.  Clay  (m),  Patteson,  J.,  said,  the  act  is  wholly 
silent  as  to  rankness  in,  or  other  objection  in  law  to,  a 
modus,  and  leaves  any  question  of  rankness  or  other 
objection  in  law  untouched,  and  Denman,  C.  J.,  also 
said,  that  a  modus  bad  on  the  &ce  of  it  is  no  modus, 
and  cannot  be  set  up  imder  that  name.  Rankness 
would  render  it  bad,  and  it  would  be  disproved  by 
proof  of  payment  of  tithe  in  kind  within  the  time 
of  legal  memory.  In  Young  v.  Clare  Hall{n\ 
Patteson,  J.,  also  said  that  when  a  payment  is  set  up  as 
a  modus  in  discharge  of  tithes,  the  defendant  must 
show  what  might  be  a  modus  at  common  law ;  for  the 
statute  2  &  3  Will.  4,  c.  100,  only  alters  the  period  and 
makes  it  no  longer  necessary  to  prove  the  payment  of 
the  modus  from  time  immemorial ;  and  in  Salkeld  v. 
Johnson  (o),  Tindal,  C.  J.  and  CressweU,  J.,  said  that 
nothing  more  is  effected  than  the  shortening  of  the 
time  required  for  the  valid  establishment  of  the  claim 
in  each  respective  case,  and  leaves  all  other  proof 
necessary,  as  it  was  before. 

On  the  other  hand  Lord  Cottenham,  C,  in  Salkeld 
V.  Johnson  (^),  on  appeal  from  the  decision  of  Wigram, 
V.-C,  adverting  to  the  opinion  of  Tindal,  C.  J.  and 
CressweU,  J.,  just  noticed,  said  that  the  supposition  that 
time  was  the  only  essential  intended  to  be  dealt  with  by 
the  act,  was  a  supposition  contrary  to  the  expressed 
terms  of  the  act  and  inconsistent  with  the  legal  state  of 
the  interests  upon  which  it  was  to  operate.  Suppose, 
said  his  lordship,  a  payment  claimed  as  a  modus  proved 
to  have  been  paid  during  the  period  required  by  the 

(m)  4  Q.  B.  313.  (o)  2  C.  B.  767. 

(n)  17  Q.  B.  629.  {p)  1  M.  &  G.  242. 
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act^  could  the  plaintiff  be  permitted  to  show  that  such 
payment  could  not  have  had  a  legal  origin  by  reason  of 
its  rankness  ?  If  such  proof  could  be  made^  and  it  were 
to  be  admitted^  the  whole  object  of  the  act  as  to  moduses 
would  be  defeated ;  and  if  it  could  not  be  admitted,  then 
the  act  has  made  a  modus  good  which  before  the  act 
was  invalid.  In  the  same  case  in  the  Court  of  Common 
Pleas  (j'),  Coltman,  J.,  said,  that  it  was  clearly  the 
intention  of  the  act  to  remove  some,  at  least,  of  the 
objections  which,  at  the  time  when  the  act  was  passed, 
were  valid  objections  to  the  validity  of  a  modus.  For 
instance,  all  objections  founded  on  the  score  of  rankness, 
or  on  the  ground  that  the  articles  covered  by  the  modus 
have  been  introduced  within  the  time  of  legal  memory. 
It  may,  perhaps,  not  necessarily  follow  that  every  pay- 
ment which  has  been  made  for  the  limited  number  of 
years,  under  the  name  of  a  modus ,  must  be  considered 
as  valid,  if  it  be  deficient  in  those  essential  requisites 
which  are  necessary  to  constitute  a  modus ;  for  it  is  a 
modus  decimandi  which  the  act  professes  to  deal  with  ; 
and  it  may,  with  some  reason,  be  contended,  that  the 
act  applies  only  to  such  payment  as  may  reasonably  be 
considered  as  a  modus ;  for  a  modus  decimandi  being  a 
payment  in  lieu  of  tithes,  imless  the  payment  be  made 
for  the  benefit  of  the  person  to  whom  the  decimcB  are 
due,  it  may  be  fairly  argued  not  to  be  a  modus  decimandiy 
and  so  not  within  the  purview  of  the  statute,  or  entitled 
to  its  protection.  He  also  remarked  that  some  ques- 
tions of  nicety  and  difficulty  should  arise  in  determining 
whether  a  particular  payment  should  be  considered  as 
showing  the  existence  of  a  modus  decimandi^  within 
the  meaning  of  the  statute,  is  what  might  be  expected. 
It  appears  firom  the  7th  section  that  the  act  contem- 
plates the  possibility  that  matter  of  law  may  be  set  up 
in  answer  to  a  plea  which  sets  up  the  actual  payment  of 

(q)  2  C.  B.  749. 
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an  allied  modus  for  the  specified  number  of  years. 
Erie,  J.,  also  said  that  whether  every  payment  made  in 
the  name  of  a  modus  is  to  be  considered  as  made  in 
respect  of  a  modus  dectmandiy  within  the  purview  and 
protection  of  the  statute,  may  be  a  question  in  some 
cases ;  and  the  Court  of  Exchequer  in  the  same  case  (r) 
said  that  rankness  is  no  longer  an  oljection  to  a  modus. 
Rankness  indeed  is  not,  strictly  speaking,  an  ol9ectian 
in  point  of  law  to  it,  but  a  mere  question  of  &et  (sX  a 
mere  rule  of  evidence  (^),  and  always  was,  in  truth, 
merely  evidence  against  the  presumption  of  immemorial 
payment  («). 

A  prescription  or  claim  to  a  modus  in  lieu  of  tithes 
of  matters  which  have  arisen  or  have  been  introduced 
within  the  time  of  legal  memory,  may  be  sustained 
under  this  statute  (t?). 

A  modus  properly  so  called,  which  before  the  statute 
was  open  to  objection  on  the  grotmds  just  noticed  but 
good  in  other  respects,  and  since  the  statute  paid  for  the 
period  prescribed  by  it,  and  either  for  aU  tithes,  or  only 
some  particular  tithes  (;r),  is  a  valid  modus  within  the 
statute  (  y ).  So  a  composition  made  in  modem  times 
and  acted  upon  for  the  full  statutory  period  and  not 
proved  to  have  been  made  by  agreement  in  writing  (z), 
and  a  sum  paid  annually  for  tithes,  being  a  certain  com- 
pensation to  tiie  parson,  and  paid  and  reserved  as  of 
right  for  that  period,  although  the  payment  commenced 
in  the  year  1653  (a),  become  valid  moduses  within  the 
statute. 
What  niodna         But  a  prescriptive  titie  to  a  parcel  of  titiies,  and  a 

not  within  the  .   ^  x  i:*     xi.  •         'xi.  j       j     •  j* 

m^^  prescriptive  rent  lor  them,  is  neither  a  modus  decimandt 

(r)  2  Ex.  277.  (y)  See  Salkeld  y.  Johnwn,  1 

(s)  4  You.  &  Coll.  Ex.  329.  M.  &  G.  267 ;  2  Ex.  256;  2  Com. 

(^)  2  Bl.  Com.  30.  B.  749— per  Coltman  and  Erie, 

(u)  2  Ex.  277.  JJ.,  but  Tindal,  C.  J.,  and  Cresfr- 

(v)  See  Salkeld  y.  Jokruon,  I      well,  J.,  contra,  S,  C. 

Hare,  210;  2  Ex.  256;  1  M.  &  G.  (z)  See  iSl  ^.,  2  Ex.  256. 

271,  S,  C.  (a)  Toymbee  v.  Bronm^  3  Ex. 

(a?)  See  2  Ex.  288.  117. 
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nor  an  exemption  or  discharge  from  tithes  within  this 
statute  (b). 

The  claim  to  what,  in  the  case  o£  Knight  v.  Marquis 
of  Waterfordy  was  considered  as  the  parcel  of  tithes, 
was  not,  in  terms,  to  tithes  as  such,  but  to  a  tenth  part 
of  all  titheable  matters,  and  yet  was  considered  as  a 
daim  to  the  tithes  as  such.  In  Pigot  v.  Heam(c\ 
however,  a  similar  claim  was  considered  as  a  temporal 
right  and  distinct  from  tithes  as  such  and  a  spiritual 
one;  Lord  Coke  also(^)  made  the  same  distinction. 
The  only  difference  between  the  principal  case  and  that 
in  Croke,  and  the  one  put  by  Lord  Coke,  is,  that  in 
the  principal  case  the  claim  was  to  a  tenth  of  all  tithe- 
able  matters,  but  in  the  case  in  Croke,  and  that  put  by 
Lord  Coke,  the  claim  was  to  a  tenth  of  only  some  tithe- 
able  matters;  and  in  the  last  case  was  of  those  from 
a  given  quantity  of  land,  and  after  the  tithes  of  the 
parson  taken,  marking  more  precisely  the  distinction 
between  tenths  and  tithes  as  such.  The  case  of  Pigot 
V.  Hearn  appears  to  be  the  same  as  Pigot  v.  Symp^ 
son{e)y  and  Lord  Coke  states  (/)  the  claim  in  it  as 
being  to  the  tithes  as  such ;  and  the  Court  of  Exchequer 
on  both  sides  of  the  court  (y),  and  also  the  House  of 
Lords  (A) — where,  however,  the  case  put  by  Lord  Coke, 
in  his  commentary,  was  not  cited — considered  the  claim 
in  the  principal  case  as  one  to  the  tithes  as  such,  and 
that  in  Pigot  v.  Sympson,  and  Lord  Coke's  statement 
of  it,  the  prescription  was  treated  as  giving  the  lord  a 
tide,  by  the  special  matter,  to  the  tithes  as  such,  as  ap- 
purtenant to  his  manor,  with  a  right  to  sue  for  them  in 
the  spiritual  court,  and  thought  that  was  the  true  prin- 
ciple of  those  decisions.    In  the  principal  case,  also,  the 

(>)  Knight  t.  JfarquU  of  War  (/)   BUhop  qf    WinehMter's 

terford,  15  M.  &  W.  419;  4  Ton.      eaWy  2  Rep.  42. 
&  C.  828;  11  a.  &  F.  668.  (a)  15  M.  &  W.  419;  4  Yon.  & 

--)ir.r" 


Cro.  El.  599.  Coll.  328. 

Co.  litt.  169  a.  (h)  11  a.  &  F.  668. 

>)'  Cro.  El.  768. 
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ExemptioiiB 
from  tithes. 


By  compo- 
sition before 
aod  since  the 
disabling  sta- 
tates. 


prescription  was  for  the  lord  of  the  manor  and  his  as- 
signs of  the  tithes^  and  the  Court  of  Exchequer  and  the 
House  of  Lords  doubted  the  validity  of  such  a  pre- 
scription; for,  if  valid,  the  right  of  taking  the  tithes 
would  be  assignable  by  one  layman  to  another  and 
would  make  a  layman  capable  of  tithes  in  gross  (i). 

An  annual  payment  in  respect  of  tithes  and  glebe, 
although  paid  for  the  fiill  statutory  period,  is  not  a 
modus  decimandiy  nor  indeed  a  discharge  of  any  kind, 
for  there  can  be  no  modus  for  the  rent  of  land  (A). 
Whether  on  an  alienation,  before  the  enabling  statute, 
of  glebe  and  tithes,  in  exchange  for  one  annual  pay- 
ment to  be  made  in  lieu  of  both  glebe  and  tithes,  such 
payment,  without  showing  how  much  of  it  was  in  re- 
spect of  the  glebe  and  how  much  in  respect  of  the 
tithes,  would  be  a  modus  in  discharge  of  tithes,  might 
be  difficult  to  maintain  (/). 

The  other  prescriptions  and  claims  within  the  *2  &  3 
Will.  4,  c.  100,  are  those  for  exemptions  from  and  dis- 
charges of  tithes.  Before  this  statute,  a  prescription  or 
claim  de  non  decimando  by  the  Crown  and  by  the 
clergy  was  valid,  and  also,  but  only  through  them,  by 
the  laity  (m).  This  statute  has  given  to  the  laity  a  sub- 
stantive and  independent  right  to  a  species  of  prescrip- 
tion in  non  decimando^  and  enabled  them  to  establish 
that  right  by  proof  of  the  prescription  for  a  shorter 
period  than  would  have  been  required  by  the  common 
law,  if  such  a  prescription  had  been  valid  (n). 

A  prescription  or  claim  to  be  discharged  of  tithes 
was,  before  this  statute,  generally  by  composition  pro- 
perly so  called  (o),  and  sometimes  also,  since  the  disen- 


(i)  4  You.  &  Col.  328. 

{k)  Toung  r.  Clare  Hall,  17 
Q.  B.  629. 

(0  Per  Lord  Denman,  C.  J.,  17 
Q.  B.  538. 

(m)  See  The  Bishop  of  Win- 
chetter^s  case,  2  Rep.  43;  Hob. 


295,  306;  Cro.  El.  206,  599;  3 
Burr.  1273;  11  Price,  126;  2  Bl. 
Com.  81;  2  Ex.  273,  274. 

(n)  See  Salkeld  t.  Johnsoii,  2 
Ex.  256,  285. 

(<?)  Vide  anp.  p.  374. 
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abling  statutes,  by  agreement  for  that  purpose,  whicli, 
however,  although  absolutely  void,  were  often,  but  erro- 
neously, confirmed  by  the  Court  of  Chancery  (^),  but 
not,  it  has  been  said,  since  1765 ;  and  that,  even  if  they 
have,  they  are  by  the  statute  in  question  placed  on  the 
same  footing  as  those  made  and  confirmed  before  that 
year  (9). 

These  compositions  so  made  and  confirmed  since  the  Those  since 
disabling  statutes,  and  made  and  acted  upon,  and  not  J^ ^^^a^ 
the  subject  of  any  action  or  suit,  at  the  time,  or  within 
one  year  next  before  the  time  of  the  passing  of  the  sta- 
tute in  question,  are  by  it  made  valid  (r) ;  and  such  a 
composition  not  made  by  agreement  in  writing,  but  Compositions 
acted  upon  for  the  fiill  statutory  period,  would  now  be,  ^  ^^ 
either  as  a  modus  or  a  composition,  within  this  statute, 
and  a  valid  defence  to  a  claim  to  the  render  of  tithes  in 
kind  («).     But  if  made  in  writing  and  not  so  confirmed,  —and  when 
although  acted  upon  for  such  period,  would  not  be  a  ^^^hlnthis 
valid  composition  within  this  statute  {t).    The  construe-  act 
tion  of  the  section  2  of  this  statute  has  become,  since 
the  Tithe  Commutation  Act  («),  immaterial  for  every 
purpose  (ar). 

The  mere  nonpayment  of  tithes  for  the  statutory  pe-  Exemption 
riod,  without  showing  any  ground  of  discharge  or  ex-  meren^-^- 
emption  recognized  by  law  before  the  act  passed  (y),  ment  of  tithes. 
which  the  proof  of  nonpayment  given  under  the  sta- 
tute was  to  validate,  and  although  the  titheable  matters 
have  been  introduced  within  time  of  legal  memory  (r), 
is  sufficient  to  support  a  claim  to  exemption  of  a  part 


{p)Att.'Gen,v.Cholnumdeleyf  MattingUy,  Thorpe  y.  PUmden, 

2  Ed.  d04  ;  3  B.  P.  C.  332  ;  Amb.  snpra. 

510.    See  also  Thorpe  t.  Mat-  («)  See  Salkeld  t.  Johnson^  2 

tinaley,  5  M.  &  W.  421 ;  2  Yon.  Ex.  266. 

&  Col.  421 ;  Thorpe  v.  Plowden,  (t)  lb. 

14  M.  &   W.  628;  Plowden  v.  («)  6  &  7  Will.  4,  c.  71. 

Thorpe,  7  CI.  &  F.  137;  2  Ex.  (a?)  2  Ex.  281. 

274.  (y)  See  2  Bl.  Com.  31. 

iq)  2  Ex.  284.  {z)  Salkeld  t.  Johnson,  1  M.  & 

(r)  Sects.  1,  2,  3 ;   Thorpe  t.  G.  242. 
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Nature  of  the 
enjojmeiit  as 
adischar^ 
maj  qualify 
the  right. 


"By  whom  and 
for  what  the 
exemption 
ma^  be 
claimed. 


The  ground 
of  it. 


of  a  parish  from  the  payment  of  all  tithes  to  the  rector 
of  the  parish  (a). 

To  sustain  the  exemption  or  discharge  nothing  more 
is  required  than  the  enjoyment  of  the  land  producing 
titheable  matters  and  of  right,  without  the  payment  or 
the  render  of  or  any  equivalent  for  the  tithes  during 
the  prescribed  period ;  and  as  the  statute  applies  only 
to  those  cases  in  which  the  enjoyment  has  been  adverse 
and  of  right,  the  nature  of  the  enjoyment  would  qualify 
the  right  (ft). 

The  exemption  or  discharge  may  be  claimed  by  a  lay 
occupier  of  the  land  against  an  ecclesiastical  person, 
and  as  well  in  respect  of  particular  titheable  matters  (c), 
as  of  all  tithes  (rf).  Lord  Cottenham,  C,  appears  to 
have  been  of  opinion  that  both  descriptions  of  claim 
were  equally  within  the  true  meaning  of  the  word 
"  tithes,"  as  used  in  the  statute  (e). 

The  ground  of  the  exemption  or  discharge  may  be 
either  by  composition  real,  or  otherwise.  In  Salheld  v. 
Johnston  (/),  Wigram,  V.-C,  said,  composition  real  is 
put  as  an  example.  The  words  "  or  otherwise"  must 
mean  other  legal  causes.  The  legislature  could  not 
have  intended  imder  those  general  words  to  create  new 
causes  for  modus  or  exemption  before  unknown  to  the 
law ;  and  Coleridge  aud  Patteson,  J  J.,  in  Fellowes  v. 
Clay{g)y  were  of  the  same  opinion,  but  Lord  Denman, 
•  C.  J.,  and  Williams,  J.,  in  the  same  case,  and  Lord 
Cottenham,  C,  in  Salheld  v.  Johnston^  on  appeal  from 
the  decision  of  Wigram,  V.-C,  in  the  same  case, 
thought  otherwise.     Lord  Cottenham  also  thought  (A), 

Conrt  of  Exchequer,  2  Ex.  256 ; 
Wigram,  V.-C.,  1  Hare,  196 ;  Tin- 
dal,  C.  J.,  and  Ciesswell,  J.,  in 
the  same  caae,  2  C.  B.,  contra. 

{d)  Fellowes  t.  Clay,  4  Q.  B., 
N.  S.  818. 

{e)  1  M.  &  6.  272  <?f  seq. 

(/)  1  Hare,  196. 

(  j)  4  Q.  B.,  813,  836. 

(£)  1  M.  &  a.  268. 


(a)  Per  Lord  Denman,  C.  J., 
and  Williams,  J.,  in  Fellowes  y. 
Clay.iQ.  B.,N.  S.  313— Coleridge, 
J.,  and  Patteson,  J.,  contra. 

{b)  Salheld  t.  Johnson,  2  Ex. 
256. 

(r)  Per  Lord  Cottenham,  C, 
Coltman,  J.,  and  Erie,  J.,  in 
Salheld  y.  Johnson,  1  M.  &  G. 
242;  2  C.  B.  749;    and  bj  the 
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that  the  words  **  by  composition  real"  are  introduced  by 
way  of  example  only(z),  but  that  the  subsequent 
words  "or  otherwise"  render  them  useless;  the  whole 
being  tantamount  to  an  enumeration  of  eveiy  possible 
ground  of  discharge,  which  would  be  equivalent  to  the 
simple  words,  "  all  claims  to  discharge  from  tithes." 

Where  tithes  have  been  demised  for  life  or  years,  or  What  compo- 
any  composition  for  them  has  been  made  in  writing  by  Suded.^^' 
the  owner  of  them  with  the  owner  or  occupier  of  the 
land  for  any  such  term,  and  the  demise  or  composition 
was  subsisting  at  the  passing  of  the  act,  and  any  action 
or  suit  is  instituted  for  the  tithes  in  kind  within  three 
years  next  after  the  determination  of  such  demise  or 
composition,  the  case  is  not  within  the  act  (A). 

The  Tithe  Commutation  Act(/)  has  rendered  the  Effect  of  TiAe 
2  &  3  Will.  4,  c.  100,  as  regards  its  direct  object,  of  ^^"^^^ 
little  practical  importance,  and  this  branch  of  the  sub- 
ject of  the  present  treatise  may  seem  unnecessary  to  be 
considered.  But  as  the  decisions  on  this  last  statute 
show  the  principles  of  interpretation  of  the  other  star 
tutes  in  pari  materidy  and  in  order  to  present  a  com- 
plete and  connected  view  of  the  entire  subject,  this 
brief  exposition  of  the  2  &  3  Will.  4,  c.  100,  is  here  given. 

The  main  provisions  of  the  2  &  3  Will.  4,  c.  100,  in  ProTiuioiis  of 
effect,  though  in  a  somewhat  different  form,  have  been  tended  to^r^- 
extended  to  Ireland (m).    The  words  ^*  by  composition  2««^  with 
real  or  otherwise"  in  the  statute  for  England  bx^  omitted 
in  that  for  Ireland^  which  enacts  that  all  these  prescrip- 
tions and  claims  shall,  in  all  cases  whatever,  be  sustained, 
&c.,  &c.,  as  in  the  enactment  for  England  {n). 

The  language  of  each  of  these  two  statutes  is  in  sub-  Interpretation 
stance  and  effect  the  same,  and  is  to  receive  the  same  °     «  woac  • 
interpretation,   and  to  be   considered  as  used  in  the 

(«)  See  alflo  4  Q.  B.  819,  832,  (m)  1  &  2  Vict.  c.  109,  ss.  18 

840.  — 24;  and  as  to  the  Crown,  see 

(*)  2  &  8  Will.  4,  c.  100,  8.  4.        ss.  49,  50. 
(Z)  6  &  7  Will.  4,  c.  71.  in)  See  Shiel  v.  The  Inoorpo- 

rated  Society,  10  Ir.  £q.  Bep.  411. 
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same  sense,  and  with  the  same  meaning  in  each  of 
them  (o). 
GroBs  sams  Sums  of  money  in  gross  charged  upon  or  payable 

limd^rent,      ^^*  ^^  ^^^  ^^^^  ^^  ^®^*  within   the  meaning  of  the 
legacies.  3  &  4  Will.  4,  c.  27,  and  also  legacies  from  or  out  of 

^  27*  ^^'  *'  either  real  or  personal  property,  are  also  embraced  by 

this  statute  (  p). 
Sum  may  be  The  sum  may  be  so  charged  or  payable  ex  contractu, 

^S^tu  ^  *  Daortgage  (y),  or  a  settlement  (r);  and  a  sum  of 
money  secured  by  a  mortgage  of  a  legacy  charged  on 
land  is  a  sum  secured  by  a  mortgage  of  land  within 
this  section.  For  by  section  1,  the  term  land,  unless 
the  nature  of  the  provision  or  the  context  of  the  statute 
exclude  the  meaning,  extends  to  any  interest  in  land, 
and  chattel  interests  as  well  as  freehold,  and  no  such 
ground  of  exclusion  exists  here  (s). 

And  although  the  mortgage  debt  itself  as  against  the 
mortgagor  personally  may  be  barred,  yet  the  property 
mortgaged  may  be  of  such  a  nature,  e.  y.,  reversionary, 
that,  notwithstanding  such  bar,  the  mortgagee  may  en- 
force the  debt  against  such  property  when  the  interest 
in  the  property  falls  into  possession,  or  within  twenty 
years  after  that  time  {t).  And  if  in  the  meantime  the 
mortgagor  seek  the  aid  of  a  court  of  equity  to  obtain 
the  possession  of  the  property  on  the  ground  of  such 
bar  as  against  the  mortgagor  personally,  such  aid  will 
not  be  given  (tt). 
—or  by  ope-  The   sum  may  be   also   so   charged  or  payable  by 

^'    operation  of  law,  as  by  judgment,  and  whether  original 
or  revived  (jr),  and  whether  revived  by  scire  facias  with 

(o)  See  Shiel  v.  Ths  Incorpa-  Gorcy  6  H.  of  L.   Caa.  907;    4 

rated  Society y  sapra.  Jmr.,  N.  S.  1245,  8.  C. 

(p)  Sect.  40.  (#)  Seager  ▼.  Aiton,  3  Jur., 

(q)  See  Dearman  y.  Wyehe,  9  N.  S.  481. 

Sim.  670;  Iht  Vigier  v.  Lee,  2  (f)  lb.  490. 

Hare,  826 ;  Wriaoon  v.  Vlze,  2  Con.  (u)  lb. 

&  L.  138 ;  Rumble  T.  Humble,  24  (a)  Farran  ▼.  Bererford,  10  CI. 

Bear.  535.  &  F.  319 ;  FarreU  ▼.  Qleeton,  11 

(r)   Peyton  v.  JPDermott,  1  lb.  702;  Rarty  v.  DatrU,  13  Ir. 

Dru.  &  Wal.  198;  JBurrowes  r,  LawBep.  23;  Murray  y.  darhe. 


THINGS  WITHIN-  OF  PEB80NS  GENERALLY.  385 

or  without  any  change  of  parties  (y),  or  by  acknowledg- 
ment in  writing  (z)y  except  those  which,  in  Ireland  at 
the  passing  of  the  c.  27,  were  barred  by  the  8  Geo.  1, 
c.  4  (I.)  (a),  and  whether  the  judgment,  owing  to  the 
nature  of  the  assets  of  the  judgment  debtor,  be  such 
that  it  may  operate  against  land,  but  cannot  operate 
against  personal  estate  (&).  For  a  judgment,  although 
not  an  actual  or  a  direct,  is  yet  a  potential  charge  on 
land  (c) ;  and  judgments  sought  to  be  enforced  against 
the  personal  assets  of  the  debtor  are  equally  within 
this  statute  as  when  sought  to  be  enforced  against  the 
realty.  But  if  not  a  court  of  equity,  after  the  lapse 
of  the  period  assigned  by  the  statute,  would,  by  ana- 
logy, reftiso  to  enforce  the  judgment  against  personal 
assets  (d). 

The  sum  may  be  also  so  charged  or  payable  by  or  —or  by  a  lien. 
through  a  lien,  other  than  a  judgment  as  such,  e.  y.,  the 
lien  of  a  vendor  for  his  unpaid  purchase-money  {e\  or 
other  liens  (/),  or  so  charged  or  payable  in  any  other 
maimer  (y). 

It  has  been  doubted  whether  the  produce  of  real  Whether  pro- 
estate,  directed  to  be  sold,  be  a  sum  of  money  charged  be^W  be^such 
upon  or  payable  out  of  land  within  the  section  40  (A).  •  8«m« 
By  the  section  1,  unless  the  nature  of  the  provision  or 
the  context  of  the  statute  exclude  the  meaning,  land 
extends  to  any  interest  in  it,  as  well  chattel  interests 
as  freehold,  and  as  well  in  equity  (i)  as  at  law.     That 

4  Ir.  C.  L.  Kep.  610;  Kealy  v.  (<J)  Henry  ▼.  Smithy  I  Con.  & 

Bodkin,  Sansae  &  S.  211;  Henry  L.  506. 

V.  Smith,  1  Con.  &  L.  506;  Vin-  id)  (^Hara  ▼.  Oreoffh,  Longf. 

cent  V.  Oaring,  I  Jones  &  Lat.  &  T.  65. 

697 ;  O'Hara  y.  Oeagh,  Longf.  &  {e )  Tcft  v.  Stephenson,  7  Hare, 

T.  65.  1 ;  on  appeal,  1  De  Gex,  M.  &  Q. 

(y)   Jb. ;  He  Hlalce,  2  Ir.  Ch.  28;  5  lb.  785. 

Rep.  643;  Ottiwell  y.  Farran,  1  (/)  See  2>i*  Vigier  v.  Lee,  2 

Sansse  &  S.  218,  n.  Haie,  326. 

(z)  Harty  y.  Davie,  supra.  {g)  See  Henry  y.  Smith,  1  Con. 

(a)  Morrough  y.  Power,  Longf.  &  £.  506. 

&  T.,  Ir.  Rqp.  644.  (A)  See  Pameey  y.  Hamee,  20 

(b)  Watton  y.  Birch,  15  Sim.      L.  J.,  N.  S.,  Eq.  898. 
523.  (»)  Sect.  24. 

L.  CO 
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such  produce  is  an  interest  in  land  within  the  section  1, 
unless  the  term  interest  in  that  section  is  usod  in  the 
restricted  sense  hereafter  suggested,  can  scarcely  be 
doubted,  and  therefore  is  land  within  the  section  40. 
Secured  by  When,  however,  these  sums  are  charged  upon  land 

SS^gl?^^**  and  secured  by  means  of  A  trust,  and  the  trustees,  by 
longer.  virtue  of  their  estate  in  the  land,  are  in  a  position  to 

enter,  and  accordingly  enter  upon  it,  the  person  claim- 
ing the  sum,  although  more  than  twenty  years  may 
have  elapsed  since  the  right  to  receive  it  accrued,  will 
not  be  barred  (A). 
Operation  of  In  Forsyth  V.  BristotDe(l)f  Parke,  B.,  said  it  may  be 
8ect40ofc.27.  ^  question  whether  section  40  of  c.  27  applies  to  any- 
thing but  the  remedy  against  the  realty,  and,  therefore, 
whether  it  extends  to  actions  on  a  covenant  to  pay 
mortgage  money  or  bonds  to  8eciu*e  the  payment  thereof. 
But  in  0*Hara  v.  Creagh  (m),  the  court  said,  in  relation 
to  judgments,  that  the  statute  is  not  to  be  construed  as 
restricted  to  actions  against  real  estate,  but  as  affecting 
charges  on  real  estate,  whether  sought  to  be  enforced 
against  either  the  real  or  the  personal  representatives, 
and  that  even  if  this  were  so  the  court  would  by  analogy 
act  upon  it.  It  is  difficult  to  cut  down  the  general 
operation  of  the  words  of  this  section  and  divide,  as  it 
were,  the  effect  of  a  judgment  or  security  (n). 
Secnred  by  A  sum  of  money  secured  by  the  bond  of  an  ancestor, 

adira^' ^^^  although  in  one  sense  payable  out  of,  is  not  a  charge 
real  estate.        upon,  real  estate ;  the  bond  only  giving  a  right  of  action 
against  the  heir  of  tbe  obligor,  if  named  in  the  bond,  is 
not  a  debt  charged  upon  or  payable  out  of  land  within 
the  section  40  of  c.  27  (o). 
Simple  con-  Whether  a  court  of  equity  at  the  instance  of  a  simple 

tract  debts.       contract  creditor,  whose  immediate  right  against  real 

(*)  Young  v.  Lord  Waterpark,  (m)  Longf.  &  T.  Ir.  Rep.  66. 

18  Sim.  199.     See  also  Com  v.  (n)  Per  Richards,  B.,  lb.  76. 

Dolman,   2   De  Gex,  M.   &  G.  {o)  Roddam  v.  Morley,  2  K. 

592.  &  J.  836;  1  De  Gex  &  J.  1, on 

{I)  8  Ex.  716.  appeal. 


THINGS  WITHIN— OF  PERSONS  GENERALLY.  387 

estate  is  barred  by  the  Statute  of  Limitations,  will 
marshal  the  assets  of  a  debtor,  and  thus  indirectly  give  liCarBhallmg 
to  such  creditor  the  same  time  for  the  recovery  of  his  ^^^^ 
debt  as  a  specialty  creditor  may  have,  is  a  question. 
"Simple  contract  creditors,"  said  Turner,  V.-C.(;>), 
'^  have  now  a  direct  right  against  the  real  estate  in  case  of 
a  deficiency  of  the  personal  (q)y  and  do  not  require  the 
aid  of  the  court  for  that  purpose,  in  order  to  give  them 
a  remedy  against  the  real  estate ;  and  for  whatever  pur- 
pose the  doctrine  of  marshalling  may  be  necessary  to  be 
kept  on  foot,  I  do  not  think  that  it  ought  to  be  kept 
alive  for  the  purpose  of  giving  indirectly  a  right  which 
could  not  be  asserted  directly.  The  consequence  would 
be  that,  in  all  cases  where  there  are  any  specialty  debts, 
the  simple  contract  creditors  would  be  entitled  to  sue 
the  real  estate  at  any  time  within  which  the  specialty 
creditors  could  have  sued ;  in  eflfect  to  create  in  equity 
the  same  limitation  as  to  simple  contract  debts  as  the 
statute  (r)  has  prescribed  as  to  specialties." 

Legacies  are  also  expressly  embraced  by  the  sec-  Legacies, 
tion  40.  When  charged  on  land  they  would  be  within 
these  terms  of  this  section  prior  to  the  term  legacy,  and 
therefore  this  term  must  have  been  intended  by  the 
legislature  to  apply  to  legacies  not  so  charged.  But 
whether  legacies  not  so  charged  are  within  this  section 
was  formerly  much  doubted  (*).  In  Coope  v.  Cress- 
well  (t),  Kindersley,  V.-C,  said  "  legacy  seems  to  have 
been  introduced  into  the  act  by  a  blunder.  Consider- 
ing, however,  the  context  of  the  act,  especially  the 
terms  of  this  section  as  to  money,  in  general,  when 
charged  on  land,  and  the  section  42,  the  conclusion, 
that  l^acies  payable  out  of  personal  estate,  as  well  as 

ip)    Ibrdham   y.    WallU,  10  (r)  3  &  4  Will.  4,  c.  42.    Sc© 

Hare,  217.  Fanyth  y.  BrUtowe^  8  Ex.  716. 

(j)  3  &  4  WiU.  4,  c.  104.  («)  See  2  Myl.  &  C.  315,  n. 

{t)  L.  R.,  2Eq.  116. 

C  C  2 
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life  annaity 
oat  of  per- 
sonalty. 


Legacy,  when 
not  reooYcr- 
able  from  es- 
tate of  exe- 
cutor. 


Share  of  resi- 
due  under  a 
wiU. 


those  charged  on  land,  are  within  the  section  40,  seems 
irresistible,  and  is  now  clearly  and  firmly  so  settled  (a?)-" 

A  life  annuity  payable  out  of  personal  estate  is  a 
legacy  within  the  section  40  (y),  although,  as  we  shall 
presently  see,  the  arrears  of  such  an  annuity  have  been 
determined,  and  rightly  determined,  not  to  be  within 
the  section  42.  For  the  term  legacy,  although  having, 
familiarly  and  colloquially,  a  restricted  meaning,  may 
receive,  according  to  circumstances,  a  more  general 
one  (r),  and  even  be  applied  to  a  devise  of  land  (a) ; 
and  accordingly  in  wills,  unless  there  be  something  in 
them  showing  that  the  testator  distinguished  these  an- 
nuities from  legacies  of  gross  sums  (3),  the  term  legacy 
is  interpreted  to  include  these  annuities  (c). 

A  legacy,  the  right  to  which,  as  against  an  executor 
possessing  sufficient  assets  of  the  testator  to  satisfy  it, 
has  accrued,  but  is  not  sued  for  as  a  legacy  out  of  such 
assets  within  twenty  years  afterwards,  will  be  lo6t(<?), 
and  cannot  be  recovered  after  that  time  as  a  debt  due 
from  the  executor  out  of  real  estate  chaiged  by  him 
with  the  payment  of  his  debts.  Treating  him  as  a 
debtor  cannot  prolong  the  time  for  claiming  the 
legacy  (e). 

A  share  of  residue  bequeathed  by  a  will  is  a  legacy 
within  the  sect.  40.  Thus  where  the  claim  was  by  one 
of  two  residuary  legatees  against  the  executors  of  the 
executor  of  the  original  testator  in  1835,  and  it  appeared 
that  the  testator's  executor  proved  the  will,  and  in  1791 


(to)  Skeppard  v.  Duke,  9  Sim. 
669 ;  Hewry  y.  Smith,  2  Dm.  & 
War.  891 ;  Bnlloek  y.  Donmei,  9 
H.  of  L.  Caa.  1.  See  also  Pricr 
V.  Homiblow,  2  You.  &  C.  200; 
Pigg<ytt  v.  Jefferton,  12  Sim.  26. 

( y)  Rook  Y.  Calleny  6  Hare,  581 ; 
AshwelTiWiU,  John.  112. 

(«)  Per  Knizht  Brace,  V.-C, 
Cornfield  ▼.  ^yndham,  2  Coll. 
184. 

(a)  Jfojfe  y.  Taylor,  1  Bnrr. 


268;  Hardaere  t.  iViuA,  5  T.  R. 
716;  Evans  y.  Orosbie,  15  Sim. 
600. 

(&)  See  yiannoek  ▼.  Hortof^  7 
Yes.  891;  Cornfield  Y.  Wyndham^ 
snpra. 

(0)  lb.;  Sibley  ▼.  Perry,  7  Vea. 
522. 

{d )  Skeppard  t.  l>uke,  supra; 
Piggatt  y.  Jeffenon,  12  Sim.  26. 

{e)  Piggctt  Y,  Jeffereon,  saprtL 
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died^  and  that  as  &r  back  as  1800  or  soon  afterwards 
the  claimant  had  an  opportunity  of  ascertaining  what 
the  clear  residue  was  and  requiring  payment  of  the 
amount.  The  present  right  to  receive  the  residue 
accrued  thirty  years  previously,  and  it  was  not  contended 
that  any  suit  was  necessary  to  ascertain  it,  and  the 
claim  was  therefore  held  to  be  barred,  and  the  defendant 
was  allowed  to  set  up  the  statute  as  a  bar  (/). 

In  Prior  v.  Horniblow  there  had  not  been  any 
appropriation  by  the  executor  of  the  testator  of  any 
part  of  the  residue,  so  as  to  constitute  the  relation  of 
trustee  and  cestui  que  trust  in  respect  thereof,  as  in 
Phillipo  V.  Munnings  ( g\  presently  to  be  noticed ; 
and  although  the  defendant  was  allowed  to  avail  himself 
of  the  statutory  bar,  the  case  is  not  an  authority  that 
such  bar  would  have  been  allowed  to  the  original  exe- 
cutor. Indeed  it  will  be  seen  from  the  subsequent  cases 
that  he  would  not  be  allowed  to  avail  himself  of  such 
bar. 

Again,  although  the  question  did  not  caU  for  a 
decision,  Shadwell,  V.-C,  considered  that  the  act  where 
it  speaks  of  a  legacy  does,  in  effect,  speak  of  a  share  of 
a  residue,  and  does  not  make  any  difference  between  a 
share  of  a  residue  and  a  legacy  (Ji), 

But  the  subject  to  which  the  statute  is  to  be  applied  When  to  be 
must  be  definite  and  ascertained ;  and  in  cases  of  "*^®*^'*™  • 
residue  courts  of  equity  have  adopted,  as  a  rule,  that  a 
year  afl«r  the  death  of  a  testator  is  the  period  within 
which  his  property  may,  with  reasonable  diligence,  be 
administered  (i).  But  Lord  Eldon  said  (A)  he  knew  of 
no  case  which  prevents  executors,  if  they  choose,  fi^m 

(/)  Prior  V.  Homiblow,  2  You.  Duddin^,  1  Yon.  &  CoL  C.  C.  265. 

&  ColL  200.    See  also  Adams  y.  (i)  See   Wood  v.  Penoyre,  13 

Ba/rryy  2  ColL  285.  Ves.  325,  338;  Brooke  y.  LewU^ 

Cb)  2  Myl.  &  C.  309.  6  Mad.  368. 

(a)  Christian  y.  Devereux^\2  (Jt)Anger9teiny.MartiniTxxni. 

Sim.  264.    See  also  Dinsdale  v.  &  R.  232,  241. 
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paying  legacies^  or  handing  over  the  residue  within  the 
year ;  and  if  it  is  clear,  currento  animoy  that  the  fund 
for  the  payment  of  debts  and  legacies  is  sufficient,  there 
can  be  no  inconvenience  in  so  doing.  From  the  ex- 
piration of  that  period,  therefore,  as  a  general  rule,  the 
operation  of  the  statute,  in  such  cases,  would  commence. 
If  however  subsequent  to  that  period  any  assets  of  the 
testator,  forming  part  of  his  residuary  estate,  come  to 
the  possession  of  his  representatives,  the  statute,  as  to 
such  assets,  would  not  begin  to  operate  until  the  pos- 
session thereof  (A). 
Residue  and  A  residue  and  a  share  of  residue,  as  a  legacy  only, 
^M«  of  on  in-  j^g  within  the  c.  27.  But  the  principle  of  that  enact- 
ment is  equally  applicable  in  the  case  of  the  personal 
estate,  and  any  share  of  the  personal  estate,  of  a  person 
dying  intestate.  To  such  cases  accordingly,  from  the 
31st  December,  1860,  a  legislative  provision,  similar  to 
that  of  Sect.  40  in  c.  27,  has  been  applied  {%). 
Whether  when  Whether  a  residue,  where  a  suit  may  be  necessary  to 
tained^Wsuit.  s^®'^"!  !*>  be  within  the  sect.  40,  may  be  a  question  ; 
and  if  within  it,  another  question  would  be  at  what  time 
the  right  to  receive  it  is  to  be  deemed  to  accrue. 

But  a  pecuniary  legacy  bequeathed  to  an  executor 
upon  trusts  for  certain  persons  and  by  him  severed  from 
the  testator's  general  personal  estate,  or  a  share  of  residue 
so  bequeathed  and  by  him  appropriated  accordingly,  is 
a  trust  fimd  and  he  cannot  availhimself  of  the  statutory 
bar  against  the  cestuis  que  trust  {j).  It  was  attempted  to 
treat  the  case  as  a  suit  for  a  legacy.  But  the  court  said, 
that  what  the  executor  would  have  done  by  paying  the 
legacy  to  a  trustee  he  had  done  by  severing  it  from  the 
testator's  property  and  appropriating  it  to  the  particular 
purpose  pointed  out  by  the  will,  and  could  not  be  con- 

(A)   See  Adanu  y.  Barry,  S  (i)  23  &  24  Vict  c.  38,  s.  13. 

CoU.  285;  Binns  ▼.  Mchols,  14  (J)  Phillipo  y.  Munningt,  2 

W.  R.  727;  L.  R,  2  Eq.  266;  35  Myl  &  C.  309. 
L.  J.,  Eq.  635,  &  a 
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sidered  as  acting  in  his  character  of  executor,  but  in 
that  of  trustee  only ;  and  the  suit  was  not  to  be  treated 
as  a  suit  for  a  legacy,  but  to  compel  him  to  account  for 
a  breach  of  trust,  and  therefore  was  not  within  the 
terms  of  the  act  (k). 

Only  charges  on  land  or  rent,  including  legacies  so  Only  charges 
charged  and  those  not  so  charged,  are  within  the  sec-  Jl^nl^thh? 
tion  40  (Z).     That  section  does  not  apply  to  anything  B©ct.  40. 
but  the  remedy  against  the  realty,  and  not  to  actions  on 
a  coyenant  to  pay,  or  a  bond  to  secure  the  payment  of 
rent  or  of  mortgage  money  (m),  and  so  also  the  sec- 
tion 42  (ti).      These  actions  are  within  a  subsequent 
enactment  (o)  of  the  same  session. 

Pecuniary  claims  arising  periodically,  as  arrears  of  Periodical 
dower,  of  rent,  of  interest  for  sums  in  gross  charged  ^^^    . 
upon   or  payable  out  of  any  land  or  rent,  and  for 
legacies,  are  also  embraced  by  the  3  &  4  Will.  4,  c.  27. 

None  of  these  arrears  are  to  be  recovered  or  obtained, 
in  general,  for  a  longer  period  than  six  years,  com- 
puting that  period  from  the  times  which  will  hereafter 
appear  (  p). 

The  ordinary  form  of  expression  in  the  Statutes  of 
Limitation  is  that  all  actions  shall  be  commenced  within 
a  limited  period  and  not  after  (g).  The  terms  of  the 
3  &  4  Win.  4,  c.  27,  ss.  41,  42,  are  in  the  negative 
only,  but  those  of  the  c.  42,  s.  3,  are  not  merely 
negative,  but  import  an  affirmative  also;  not  merely 
that  arrears  for  more  than  ten  years  may  not  be  sued 
for,  but  that  they  may  be  sued  for  during  all  that 
time(r).     The  terms  of  the  sects.  41  and  42  of  the 

(i)  See  also  Boeh  v.  Callen,  6  Phelvi,  10  lb.  69. 

Hare,  531;  IHnsdale  y.  Zhtdding,  (n)  Elvy  v.  Norwood,  sapra; 

1  Too.  &  CoL  C.  C.  265;  Bulr-  Manning  y.  Phelps,  supra. 

lock  T.  Dofvnes,  9  H.  of  L.  Gas.  1.  (o)  Cap.  42,  s.  8. 

(Z)  Mvy  Y,  Norwood,  5  De  Gcx  {p)  Sects.  41,  42. 

&  S.  240;  2  Kay  &  J.  346.  {q)  21  Jac.  1,  c.   16;    3  &  4 

(w)  See  Paget  v.  Foley,  2  BiDg.  Will.  4,  c.  27,  ss.  2,  24,  2%,  80,  33, 

N.  C.  690;  Strachan  v.  Thomas,  40,  43  ;  c.  42,  s.  3. 

12  Ad.  &  £.  636;  Fortyth  v.  BrU-  (r)  See  Paget  v.  Foley,  2  BiDg* 

towe,  8  Ex.  720;    Manning  v.  N.  C.  690. 
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c,  27,  however,  are  also,  not  that  the  action  shall  be 
brought  within  six  years,  but  that  the  arrears  shall  be 
recovered  within  that  time  or  not  at  all  («). 
Arrears  of  No  arrears  of  dower,  arising  beyond  six  years  next 

dower,  before  the   commencement  of  any  action  or  suit  to 

recover  them,  can  be  recovered  or  obtained  {t). 

The  sect.  41  is  directed  to  only  arrears  of  dower  and 
to  damages  on  account  of  such  arrears,  and  not  to  the 
claim  to  dower  itself,  that  is,  to  a  third  part  of  the  hus- 
band's lands  and  hereditaments  liable  to  it,  to  be  set  out 
by  metes  and  bounds.  That  claim  is,  as  we  have 
already  seen,  within  the  2nd  section  (t*). 
—of  rent,  or  of  No  arrears  of  rent,  or  of  interest  for  any  sum  of 
interest.  money  charged  upon  or  payable  out  of  any  land  or 

rent,  or  for  any  legacy,  arisiag  beyond  six  years  next 
after  becoming  due,  or  next  after  a  written  acknow- 
ledgment of  them,  are  to  be  recovered  (x). 
Of  what  rents.  The  42nd  section  contemplates  and  provides  for 
only  the  recovery  of  arrears  of  rent,  arrears  of  interest 
for  gross  sums  charged  upon  or  payable  out  of  any 
land  or  rent,  and  for  legacies  (y),  and  as  against  land 
or  rent  only,  irrespective  of  the  persons  liable  (z). 

The  arrears  of  rent  within  the  section  42  may  be  not 
only  of  money  rents,  but  of  rents  of  com,  cattle,  fowl, 
or  any  other  profit  to  be  delivered  or  yielded,  and  even 
of  corporeal  services  (a)  for  which  a  distress  can  be 
made. 

Where  rent  is  charged  upon  or  payable  out  of  land, 
and  not  also  secured  by  any  collateral  and  personal 
obligation  by  specialty,  the  arrears  of  such  a  rent  for 
only  six  years  are  recoverable  (3). 

(#)  7  C.  B.  587.  (z)  HarrUson  v.  Dni^nan,  2 

{t)  Sect  41;  Bamfordr.Bam-  Dm.   &  War.  296;    I^aneis  v. 

ford,  6  Hare,  203.  Orover,  6  Hare,  89  ;  HnnUr  y. 

00  Vide  ante,  p.  832.  Nocloldi,  1  M.  &  G.  640. 

(aj)  Sect  42.  (a)  Co.  Litt  162  b. 

( y)   See  Jamei  v.   Salter,   8  (J)  Humfrey  y.  Gery,  7  C.  B. 

Bing.  N.  C.  644;  7  C.  B.  691;  1  687. 
M.  &  G.  661. 
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But  arrears  of  a  rent  charged  upon  or  payable  out  of 
land^  and  also  secured  bj  any  such  obligation,  although 
not  recoverable  as  against  the  land  for  a  longer  period 
than  six  years,  are  nevertheless  recoverable  under  the 
3  &  4  WDl.  4,  c.  42,  s.  3  (c),  for  a  period  of  twenty 
years. 

The  unpaid  portions  of  a  sum  in  gross  charged  upon 
or  payable  out  of  land,  and  payable  by  instalments,  are 
arrears  of  rent  within  the  42nd  section  (d);  but  when 
charged  upon  or  payable  out  of  rent  are  not  within  that 
section. 

It  is  very  doubtM  whether,  where  the  instrument  When  not  re- 
creating the  rent  contains  a  clause  of  re-entry  con-  ^I^JJ^^^  ^^ 
ditional  on  there  being  no  distress  on  the  premises, 
such  clause  can  be  made  available  for  the  recovery  of 
the  arrears,  which  by  the  express  terms  of  the  statute 
cannot  be  distrained  for,  such  clause  being  (e)  in  the 
nature  of  a  power  jof  distress  (/). 

A  power  to  sell  or  mortgage  cannot  be  exercised  to 
raise  arrears  of  an  annuity  not  recoverable  by  distress 
or  action ;  and  the  demand  itself,  and  not  merely  the 
remedy  for  its  recovery,  being  barred  by  the  42nd 
section  (  y). 

The  arrears  however,  although  not  recoverable  by  irncoverable 
means  of  the  ordinary  remedy,  may  be  obtained  by  J^'m^"^ 
virtue  of  the  possession  of  the  land  subject  to  the  coverable  by- 
charge,  to  the  full  extent ;  for  the  statute  does  not  deprive  SSeTimdr  ^ 
the  claimant  of  the  rights  and  benefits  which  such  pos- 
session gives.     Therefore  where  a  jointress  was  in  pos- 
sesfflon  of  the  lands  on  which  her  jointure  was  charged, 
and  the  rents  were  for  many  years  inadequate  to  answer 
it,  but  afterwards  during  such  possession  were  more 


(c)  Paget   v.  Ihley,  2  Bing.  (<?)  Litt.  8.  327. 

N.  C.  679  ;   Strachan  v.  Tkomat,  (/)  Per  Smith,  M.R.,  SmithY, 

12  Ad.  &  E.  656  ;  Manning  t.  Smith,  6  Ir.  Ch.  Rep.  88,  97. 

Phelpi,  10  Ex.  69.  (g)  Per  Smith,  M.  R.,  Smith  t. 

{a)  Uppington  v.  Tarrant,  12  Smith,  6  Ir.  Ch.  Rep.  88, 100. 


Ir.  Ch.  Rep.  262. 
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than  adequate,  and  she  continued  in  possession,  she  was 
held  entitled  to  hold  the  lands,  as  against  claimants  of 
charges  puisne  to  her,  untQ  all  the  arrears  were  satis- 
fied (A).  But  the  possession  of  a  receiver,  unless  where 
it  may  be  treated  as  the  possession  of  a  prior  creditor 
under  the  42nd  section,  and  in  reference  to  interest  or 
arrears  of  rent,  cannot  prevent  the  bar  of  the  statute  (i). 
None  of  a  No  arrears  of  a  rent  which  is  charged  upon  or  pay- 

rent  barred.      ^y^^Q  out  of  land,  and  not  secured  by  any  collateral  and 
personal  obligation  by  specialty,  but  which  is  barred  by 
the  lapse  of  the  statutory  period,  are  recoverable  (A). 
Only  arrears  qf      Arrears  of  rent  within  the  42nd  section  are  arrears  of 
rents  of  inhe-    ^^ly  those  rents  to  which  the  c.  27,  according  to  its 
title  and  preamble  (/),  was  intended  to  apply,  and  which 
we  have  already  shown  (w).     For  the  first  time,  the 
remedy  by  distress  for  such  arrears,  as  well  as  by  action 
or  suit,  is  limited  by  this  statute,  but  io  not  limited  by 
the  c.  42  (n). 
Not  of  con-  Arrears  of  conventional  rents  are   not  within  the 

ventional  ones.  42nd  section  (o).  When  such  rents  do  not  arise  on  a 
specialty  the  arrears  are  limited  by  the  21  Jac,  1,  c  16, 
s.S{p). 
Nor  of  arrears  "The  arrears  of  an  annuity  not  charged  on  land,  but 
of  annuity  out  payable  out  of  personal  estate  only,  are  not  within  the 
42nd  section,  which  therefore  cannot  be  pleaded  in  bar 
to  a  claim  for  the  arrears  of  such  an  annuity  for  more 
than  six  years  (y). 
Arrears  of  in-  Only  six  years'  arrears  of  interest  can  be  claimed  in 
a  suit  against  a  mortgagor  or  against  persons  claiming 


terest  on  mort- 
gages. 


(h)  Batterihy  t.  Bochfort^  10  (m)  Vide  ante,  p.  343  ^  wq. 

It.  Eq.  Rep.  489.  («)  7  C.  B.  680. 

(i)  Anon,,  2  Atk.  15;  HarrU-  (o)  Paget   v.  Foley^  2   Bing. 

son  ▼.  Ihdgnan,  2  Dm.  &  War.  N.  C.  690;    €frant  r,  Mlis,  9 

295.  Mee.  &  W.  118. 

(*)  James  y.  Salter,  B  Bing.  ( »)  Stacey  ▼.  I^eeman,  Hntt 

N.  C.  544.  109. 

Paget   t.  Ibley,  2   Bing.  (y)  iZocA  t.  CbZ^^jt,  6  Hare,  531 ; 


K^g 


679.  AshwelVs  WUl,  1  John.  112. 
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under  him  for  yalue  (r) ;  although  the  principal  money 
be  also  secured  by  bond  or  covenant. 

So  in  cases  of  mortgage  without  bond  or  covenant.  Without  bond 
mere  equitable  mortgages,  liens,  where  the  debt  as  ^'  <^^®'**^'' 
against  the  person  is  barred  by  the  Statute  of  Limita- 
tions, in  cases  of  bankruptcy  and  insolvency,  where 
the  person  of  the  debtor  is  discharged  and  only  the  land 
left  to  which  the  creditor  can  resort  (*),  arrears  for  only 
six  years  can  be  recovered. 

So  where  a  mortgagee  sold  the  property  in  mortgage.  When  not 
and  the  heir  and  administrator  of  the  mortgagor  (^)  had  tSfoJ^mOTt^' 
assigned  the  equity  of  redemption  for  the  benefit  of  the  g*gor. 
creditors  of  the  mortgagor,  in  a  suit  by  such  assignee 
against  the  mortgagee  claiming  the  surplus  monies  aris- 
ing on  such  sale,  deducting  the  mortgage  monies  and 
only  six  years'  arrears  of  interest,  the  mortgagee  was 
held  to  be  entitled  to  only  that  amount  ef  arrears  (u). 

But  where  the  mortgagees  sold  the  mortgaged  estate  When  against 
under  a  power  of  sale  given  to  them  by  the  mortgage,  "*' 
and  paid  the  sale  monies  into  court  and  afterwards  peti- 
tioned the  court  in  a  suit  for  the  administration  of  the 
estate  of  the  mortgagee  for  the  transfer  of  the  ftmds  to 
themselves  on  account  of  principal,  interest  and  costs, 
claiming  arrears  of  interest  for  nearly  twenty  years, 
they  were  held  to  be  entitled  to,  as  against  the  mort- 
gagor and  his  assignee  in  insolvency  on  such  petition, 
the  whole  interest  claimed  (x). 

The  right  of  a  mortgagee  to  tack  his  claim  for  ar-  By  tacking, 
rears  of  interest  beyond  six  years,  against  either  per- 
sons claiming  as  volunteers  under,  or  the  heir  of,  the 

(r)  Harris$<m  ▼.  Duignan,  2  (#)  Per  Wigram,   V.-C,    Ihi 

Dm.   &  War.  296;    ffuahes   v.  Vigier  v.  Lee,  2  Hare,  826. 

Xelly,  8  lb.  482;  Ihans  v.  Bag-  (t)  9  L.  T.  R.,  N.  S.  665  ;  12 

well,  2  Con.  &  L.  612  ;  Hunter  W.  R.  118. 

▼.  ydeioUU,  1  Mac.  &  G.  640;  6  (m)  Moion  t.  Broadhent,  d^ 

De  Gex  &  S.  243;  Slum  t.  Joh/nr  Bear.  296. 

$on,  1  Drew.  &  S.  412;  Balding  y.  (ar)  Edmund$  y.  Waugh,  Law 

Lane,  1  De  Gex,  J.  &  S.  122;  see  Hep.,  1  £q.  418. 
11  H.  L.  C.  134. 
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mortgagor,  is  not  affected  by  the  section  42.  Therefore, 
notwithstanding  this  section,  more  than  six  years'  ar- 
rears of  interest  may  be  obtained  by  a  mortgagee,  by 
means  of  such  right  (y),  as  against  such  persons  (z)  and 
such  heir  (a),  but,  before  the  1  Will.  4,  c.  47,  not 
against  the  devisee  of  the  mortgagor  when  he  left  no 
heir  (i),  and  as  well  when  the  arrears  are  only  a  simple 
contract  debt  (c)  as  when  they  are  secured  by  specialty 
in  which  the  heirs  of  the  mortgagor  are  bound;  and  it 
makes  no  difference  whether  the  debt  claimed  be  se- 
cured by  a  covenant  in  the  same  or  any  other  deed  {d  ), 
In  Jackson  v.  Sinclair  (e),  indeed,  where  the  suit  was 
not  properly  firamed  to  raise  the  question.  Sir  J.  Ro- 
milly,  M.  R.,  reftised  to  decide  whether  a  mortgagee  can 
or  cannot  tack  his  claim  for  arrears  of  interest  beyond 
six  years,  as  against  the  heir  of  the  mortgagor. 

The  case  of  Du  Vigier  v.  Lee  has  been  the  subject 
of  much  observation ;  but  although  as  we  shall  pre- 
sently see,  another  case  has  been  decided  in  direct  op- 
position to  it,  has  never  been  overruled.  It  was  recog- 
nized in  Elvy  v.  Norwood{f)y  and  Parker,  V.-C,  said 
his  decision  there  was  not  inconsistent  with  it,  and  in 
Hunter  v.  Nockolds  (y),  the  Lord  Chancellor,  after  ob- 
serving that  in  Du  Vigier  v.  Lee^  the  party  was  also 
personally  liable  on  his  bond,  said  it  was  in  reference  to 
that  specialty  involving  a  circuity  of  action  that  the 
case  was  decided;  and  it  was  again  recognized  by 
Stuart,  V.-C,  in  Shaw  v.  Johnson  (K),  But  in  Round 
V.  BeU{i)y  Sir  J.  RomiUy,  M.  R.,  referring  to  Du  Vigier 
V.  Lee,  as  deciding  that  where  there  is  a  bond  or  cove- 

Cy)  See  2  Fon.  Eq.  274.  (d)  Elvy  y.  Norwood^  6  I>e 

(z)  Du  Vigier  t.  Lee,  2  HaTe,326.  Gex  &  S.  240;  Sinclair  ▼.  Jack-^ 

id)  Elvy  y.  Normood,  6  De  «<»»,  17  Beav.  405. 

Gex  &  S.  240.  («)  17  Beay.  405. 

(J)  Himting  y.  Sheldrake,  9  (/)  5  De  Gex  &  S.  240. 

Mee.  8c  W.  266.  (^)  1  Mac.  &  G.  640,  660. 

(fl)  Bolfe  y.  Chester,  20  Beav.  (A)  1  Drew.  &  S.  412. 

610;  Thovuu  y.  Thanuu,  22  Beay.  (i)  30  Beay.  121. 

341. 
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nant,  a  mortgagee  may  recover  twenty  years'  arrears^ 
said  that  did  not  seem  to  be  the  view  adopted  by  Lord 
St.  Leonards  in  Hughes  v.  Kelly ^  and  that  the  cases  of 
Elvy  V.  Norwood  and  Hunter  v.  Nockolds  are  scarcely 
consistent  with  it;  although,  as  we  have  just  seen^ 
Parker,  V.-C,  in  JElvy  v.  Norwood,  said  he  was  act- 
ing in  accordance  with  the  view  taken  in  Du  Vigier  v. 
Lee,  decided  that  although  there  was  both  a  covenant 
and  bond  for  securing  the  mortgage  money  and  interest, 
the  personal  representative  of  the  mortgagee  was  not 
entitled,  in  a  suit  for  foreclosure  against  the  devisees, 
the  children  of  the  mortgagor,  to  claim  more  than  six 
years'  arrears  of  interest. 

The  arrears  of  interest  beyond  six  years,  claimed  by  And  either  on 
a  mortgagee  under  his  right  of  tacking,  may  be  claimed  ^^^tion^'^ 
both  on  foreclosure  and  on  redemption  {k) ;  although,  in 
some  cases,  the  language  of  the  court  leads  to  the  in- 
ference that  the  terms  would  be  more  fitvourable  to  a 
mortgagee  in  a  suit  for  redemption  than  in  one  for  fore- 
closure (/). 

A  suit  for  foreclosure  is  a  suit  within  the  section  42, 
to  recover  either  money  charged  on  land(m),  or  land 
itself(7i). 

Interest  upon  judgments  is  within  the  section  42 ;  and  Interest  on 
as  well  upon  those  which  bore  interest  before,  as  upon  ^"  8°^®^*"- 
those  which  by  subsequent  statutes  have  been  made  to 
bear  it  (o). 

If  the  right  to  the  principal  be  barred,  so  is  the  right 
to  the  interest,  which  is  an  accessory  only,  and  must 
follow  the  principal  (/?). 

(A)  2>M  Vigier  y.  Lee,  2  Hare,  (n)  Sinclair   y.  Jaekton,  17 

«26  ;    Elry  y.  Norwood^  6  De  Beay.  406,  410. 

Gex  &  S.  240  ;  6  Hare,  160.  (<?)  Henry  y.  SmUh,  1  Con.  & 

(h  See  Sinclair  y.  Jaokson,  17  L.  506  ;  Vincent  y.  Ooing,  1  Ja 

Beay.  405,  412.  A  Lat.  697. 

(m)  Du  Vigier  y.  Lee,  2  Hare,  (p)   Clark   y.    Alewander,   8 

326.  Scott,  N.  R.  147. 
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What  not  a 
mortgage  with- 
in c.  27. 


Where 

are  secured  hy 

a  trofit. 


Where  the 
interest  in  the 
land  charged 
is  only  reyer- 
sionary. 


A  mortgage  of  turnpike  tolls  is  not  a  mortgage  of 
land  within  the  c.  27,  and  the  fail  amount  of  interest 
may  be  recovered  thereon  and  is  not  limited  to  six 
years  (y). 

Where  the  land  is  affected  with  any  trust  for  secur- 
ing the  arrears  of  rent  (r),  or  of  interest  («),  the  fiill 
amount  of  arrears  may  be  claimed  against  the  land. 
But  a  simple  disposition  of  the  land,  subject  to  or 
merely  charged  with  a  rent(^)  or  a  sum  in  grossdi), 
creates  no  trust  affecting  the  land,  but  a  mere  obliga- 
tion (x)y  giving  the  claimant  no  right  to  any  arrears  of 
rent  or  of  interest  beyond  six  years.  In  Harrisson  v. 
Duignan  the  annuity,  and  in  Hughes  v.  Kelly  the 
gross  sum,  was  secured  by  covenant  as  well  as  charged 
on  the  land,  but  in  each  case  the  covenant  was  not  with 
the  person  entitled  to  the  charge,  but  with  a  third  per- 
son, and  in  the  latter  case  the  covenant  did  not  extend 
to  interest. 

Wbere  the  person  charging  the  land  with  an  annuity 
has  in  the  land  a  reversionary  interest  only,  the  arrears 
of  the  annuity,  so  long  as  such  interest  continues,  may 
be  recovered  for  more  than  six  years  (y).  But  where 
such  an  interest  is  charged  with  a  gross  sum  by  way  of 
mortgage,  the  interest  being  reversionary  makes  no 
difference.  The  mortgage  is  of  an  interest  in  land,  and 
it  is  a  common  thing  to  mortgage  a  contingency  or  even 
a  -mere  possibility ;  in  such  a  case,  the  mortgage  may  be 


iq)  MeUUh  ▼.  Brooks,  3  Bear. 
22. 

(r)  Cox  V.  Dolman,  2  De  Gex, 
M.  &  G.  592  ;  Snow  Y.  Booth,  2 
K.  &  J.  132;  8  De  Gex,  M.  &  G. 
69 ;  Lewis  v.  Duneonibe,  29  Beay. 
175. 

{$)  Sham  V.  Johnson,  1  Drew. 
&  S.  412 ;  Arch  V.  Ward,  12 
Sim.  472;  Oough  y.  BuU,  16  lb. 
823;  Playfair  v.  Cooper,  17 
Beay.  187;    Watson  y.  Sanl,  6 


Jar.,  K.  S.  404;  Blower  Y.Blower, 
lb.  38;  Gyles  y.  Cfyles,  9  Jr.  Eq. 
Bep.  185. 

(t)  Harrisson  y.  Duignan,  2 
Dnu  &  War.  296;  Francis,  y. 
Orover,  5  Hare,  39. 

(w)  Hughes  y.  Kelly,  3  Drn.  & 
War.  482. 

(a?)  Chappell  y.  Bees,  1  De 
Gex,M.  &G.  393. 

( y)  Wheeler  y.  Howell,  3  Kay 
&  J.  198. 
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foreclosed  before  the  contingency  happens,  and  such  a 
mortgage  is  therefore  subject  to  the  same  rules  of  law 
as  anj  other,  and  only  six  years  of  arrears  of  interest 
are  recoverable  (z).  But  the  reversionary  interest  itself, 
until  it  come  into  possession,  will  not  be  affected  (a). 

As  regards  interest  in  respect  of  any  legacy,  although  Interest  on 
an  annuity  be  a  legacy  and  may  be  within  the  section  40,  ®8«c**^ 
yet  the  yearly  payments  made  in  respect  of  an  annuity 
cannot  be  treated  as  interest  in  respect  of  a  legacy,  but 
are  part  of  the  corpus  of  the  legacy,  that  legacy  being 
the  entire  annuity,  and  therefore  are  not  within  the 
section  42(6).  But  Lord  St.  Leonards,  remarking 
upon  this  case  (c),  said,  "  accruing  payments  of  an  an- 
nuity can  hardly  be  considered  as  payments  in  part 
of  the  principal  money  constituting  the  annuity.  An 
annuity  for  life  is  not  a  principal  sum  payable  by  in- 
stalments for  a  fixed  period,  but  an  annual  sum  payable 
for  an  uncertain  period  of  time,  although  the  event 
upon  which  it  is  to  cease  is  certain;  that  the  word  in- 
terest in  this  section  may  well  be  held  to  mean  the 
advantage  accruing  from  the  gift,  and  that  what  the 
annuitant  receives  is  really  interest  or  income  to  the 
amoimt  of  the  annuity." 

The  six  years  of  interest  on  a  legacy  is  calculated  How  calcn- 
from  the  filing  of  the  bill,  although  not  filed  by  the  **^' 
legatee,  and  not  from  the  date  of  the  decree  {d). 

It  would  seem,  however,  that  these  charges  and  When  charges 
claims  can  only  be  affected  by  the  statute  when  the  not  aflfected? ^ 
person  entitled  to  them  sues  for  their  recovery.     For 
the  statute  provides  for  only  those  cases  where  the 
claimant  himself  comes  as  a  plaintiff  to  enforce  his 
right,  either  by  a  proceeding  primarily  by  him,  as  a 

(%)  Sinclair    t.   Jackson,    17  (o)  Treat  Real  Prop.  Stat.  2nd 

Beay.  405.  ed.  138. 

(a)  Seager  y.  Agton,  8  Jur.,  (JL)  Chappell  v.  Bees,  1    De 

N.  S.  481.  Gex,  M.  8c  G.  393. 

W  Ash/melVs  Will,  John.  112. 
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foreclosure  (e),  or  by  others  of  which  he  may  claim  the 
benefit,  as  a  general  administration  svat{f)y  or  by  an 
interlocutory  application  by  him  in  such  a  suit  (y);  and 
not  where  he  comes  as  a  defendant,  as  in  a  suit  for  re- 
demption (k),  or  on  a  petition  by  a  mortgagor  to  obtain 
a  transfer  of  the  Amd  in  mortgage  (t),  or  in  a  suit  insti- 
tuted by  a  puisne  creditor  for  raising  his  demand  (A). 
But  in  Mason  v.  Broadbent(I),  Sir  J.  Romilly,  M.  R., 
held  that  after  a  sale  of  the  mortgaged  property  by  a 
trustee  for  a  mortgagee  under  a  power  of  sale,  the  mort- 
gagee, in  a  suit  by  the  mortgagor  to  recover  the  surplus 
money,  could  not  retain  more  than  six  years'  interest. 
In  Edmunds  v.  Waugh{m)y  however,  Kindersley,  V.-C,, 
dissented  from  Mason  v.  Broadbent^  and  held  that  a 
petition  by  the  representatives  of  the  mortgagee  in  a 
suit  by  them  for  the  administration  of  his  estate,  to  ob- 
tain out  of  court  the  surplus  monies  arising  from  the 
sale  of  the  mortgaged  estate  by  them  imder  a  power  of 
sale,  is  not  a  suit,  within  the  section  42,  to  recover 
interest;  and  that  they  were  therefore,  in  such  a  case, 
entitled  to  retain  the  whole  of  the  arrears  of  interest^ 
although  for  more  than  sis  years. 
Damages.  Pecuniary  claims  in  gross  in  respect  of  the  periodical 

claims  just  noticed,  as  damages  on  account  of  arrears  of 
dower  (n),  and  on  account  of  arrears  of  rent  and  of  in- 
terest (o),  are  also  embraced  by  this  statute,  c.  27. 

(je>)  Dearman  v.  Wyohe,  9  Sim.  (i)  Seager  y,  Atton,  3  Jnr., 

570.    See  also  2  Hare,  339,  and  N.  S.  484;  26  L.  J.,  N.  S.,  Ch. 

on  Dearman  t.  Wycha,  1  Con.  &  809,  8,  C. 

L.  544;  contsk^WHoBon  t.  Vize,  2  (*)  See  Murphy  t.  Sterne,  1 

lb.  138.  Dm.  &  WaL  236 ;  Edmfmde  y. 

(/)  BenneU  t.  Barnard,  12  Wdusfh,  14  W.  R  267;  L.  R,  1 

Ir.  Eq.  Ca.  229,  and  cases  thero  Eq.  418;  35  L.  J.,  Eq.  234,  8.  C. 

cited.  See  also  Qmrtenay  v.  Parker,  16 

{ff)  Berrinaten   t.  Evam,   1  Ir.  Ch.  R.  820. 

Yon.  &  C.  484 ;  2  Jones  &  Lat  (Z)  83  Beay.  297;  9  L.  T.  R., 

714;    Peyton  v.   M'Dermctt,  1  N.S.  666,  A<7. 

Drn.  &  Wal.  198.  (m)  Supra. 

(A)  Elvy  T.  Norwood,   6  De  (n)  Sect  41. 

G.  &  S.  240.  (o)  Sect.  42. 
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Damages^  damna^  in  the  common  law,  hath  a  special  What 
signification  for  the  recompense  that  is  given  by  the 
jury  to  the  plailitifF  for  the  wrong  the  defendant  hath 
done  unto  him  (  p). 

By  damages  on  account  of  arrears  of  dower  are  to  For  arrears  of 
be  understood  the  profits  of  the  third  part  since  the  *®^®^' 
death  of  the  husband  dying  seised  ( q\  or  the  teste  of 
the  original,  usque  judicium,  after  deducting  out- 
goings. And  such  damages  as  the  wife  has  sustained 
by  the  detention  of  her  dower  (r),  which  are  usually 
assessed  severally,  although  damages  given  generally, 
without  finding  the  value  of  the  land,  are  good  {$).  But 
as  they  were  given  in  satis&ction  of  an  injury  in  the 
nature  of  a  trespass,  they  were  lost  by  the  death  of  the 
demandant {t\  or  the  tenant (w),  before  the  judgment 
for  them  was  perfected,  and  were  no  lien  upon  the 
land(ar).  It  did  not  however  follow,  that  when  the 
widow  was  right  in  a  court  of  equity,  but  the  heir  hap- 
pened to  die  before  she  had  fiilly  established  her  right, 
she  was  not  entitled  to  her  mesne  profits,  although  at 
law  her  right  might  be  gone  (y). 

These  damages  were  given  by  the  Statute  of  Merton  ( xr).  How  giyen. 
but  only  in  a  writ  of  dower  unde  nihil  habet,  for  in  no 
writ  of  right  were  damages  to  be  recovered  (a).  It  has 
been  said,  indeed,  that  a  widow  can  have  no  damages, 
where  her  dower  has  been  assigned  in  Chancery  (6). 
But  that  is  to  be  understood  where  the  assignment  is  by 

(^)  Co.  Litt.  257  a.  Lev.  276;  OurtU  v.  Cfurtis,  2  B. 

iq)   Co.  litt.  32  b;    Jones  v.  C.  C.  620,  680. 

Janes,  2  Cr.  &  J.  601.  (n)  Aleworth   v.    Boberts,    1 

(r)  Co.  Litt  32  b,  n.  (4).  Lev.  38;  Ourtis  v.  Curtis,  supra. 

(0    Howes'  case,   Hett.    141;  (a?)  Ibid. 

Dohson    V.    Dohson,    Ca.    temp.  ( y)  Per  Sir  L.  Eenyon,  M.B. 

Hardw.     19 ;     2    Barnard.    180,  OuHis  v.  Owrtis,  2  B.  C.  C.  620, 

207,  443,  8.0.',^  Mod.  25;  Hit-  631. 

Chens  V.  Hitohens,  2  Vera.  408;  {%)  20  Hen.  3,  c.  1;  2  Inst  80. 

Watson  V.  Watsan,  10  C.  B.  8  ;  {a)  Co.  Litt  32  b. 

Jones  V.  Jones,  2  Cr.  &  J.  601.  (ft)  Co.  Litt  83  a. 

it)  Mordaunt   v.    Thorold,   3 

L.  D  D 
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STATUTES  OP  LIMITATION. 


For  arrears  of 
rent,  &c. 


Tithes  as  chat- 
tels where  re- 
ooTerable. 


Legacies,  &c. 
in  spiritual 
coorts. 


Arrears  of,  in 
equity. 


the  writ  de  dote  assignand&y  issued  by  that  court,  on 
which  there  are  no  damages  {c\  and  not  when  given  to 
her  by  a  decree  of  a  court  of  equity  (d). 

Damages  on  account  of  arrears  of  rent  and  arrears 
of  interest  within  the  chap.  27  are  only  those  which 
arise  within  six  years  after  they  become  due,  or  next 
after  an  acknowledgment  of  them  in  the  mode  expressed 
in  the  statute  («). 

Danxages  for  arrears  of  interest  in  respect  of  any  sum 
in  gross  charged  upon  or  payable  out  of  advowsons  are 
not  within  the  section  42 ;  for  that  section  in  terms 
applies  to  the  damages  for  arrears  of  interest  in  respect 
of  sums  in  gross  charged  upon  or  payable  out  of  land 
or  rent  only. 

Tithes,  either  when  they  are  acknowledged  to  be  due 
to  some  person  and  the  right  to  them  is  not  in  dispute, 
or  when  the  right  to  them  is  in  question  between  spi- 
ritual persons  only  (/),  are  recoverable  in  the  spiritual 
courts  (y)  as  well  as  in  the  temporal  courts. 

Legacies,  and  shares  arising  on  the  distribution  of 
the  estates  of  persons  dying  intestate  (A),  are  recover- 
able in  the  spiritual  courts  as  well  as  in  courts  of 
equity. 

Courts  of  equity  in  general  never  decreed  an  account 
of  tithes  for  more  than  six  years  (t).  By  53  Geo.  3, 
c.  127,  s.  5,  no  suit  in  equity  or  in  any  ecclesiastical 
court  to  recover  the  value  of  any  tithes  can  be  brought 
but  within  six  years  from  the  time  when  the  tithes 
became  due. 

When  tithes,  legacies,  or  other  property  which  might 
be  recovered  in  any  temporal  court,  are  claimed,  they 
must  be  recovered  in  the  spiritual   courts  within  the 


{e)  See  OwHU  t.  CwrtU^  2  B. 
C.  C.  620,  631. 
{d)  Ibid, 
(tf)  Sect  42. 

(/)  Toller  on  Tithes,  248. 
(^)  1  Woodd.  164;  2  Eagle  on 


Tithes,  385  ;  ante,  p.  342. 

(A)  ChrignHfm  y.  Oriqniony  1 
Hagg.  N.  R.  535;  Williams  on 
Ezecntors,  pt  t.  bk.  ii.  c  3. 

(i)  2  Eagle  on  Tithes,  244. 
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same  period  as  they  are  recoverable  in  the  temporal 
courts  (*)• 

As  regards  tithes  the  context  of  this  act  seems  to  Sect.  43  of 
show  that  the  sect.  43  is  applicable  to  them  as  chattels  tithLf*  ^ 
only,  that  is,  arrears  of  them.     But  the  object  of  this 
section  and  the  mode    of   its  operation    have    been 
doubted  {I). 

The  words  "  other  property"  in  this  section  apply  to 
only  property  recoYerable  in  a  spiritual  court  as  well  as 
in  a  temporal  court,  or,  in  other  words,  where  the  spi- 
ritual court  and  the  temporal  court  have  concurrent 
jurisdiction,  as  in  the  case  of  pensions  or  other  eccle- 
siastical or  spiritual  profit  made  temporal,  or  by  law 
admitted  to  be  or  abide  in  temporal  hands  (m),  and  not 
where  the  recovery  is  within  the  jurisdiction  of  the  spi- 
ritual court  exclusively. 

The  matters  embraced  by  the  three  statutes- 3  &  4  Matters  not 
WilL  4,  c.  27,  and  the  2  &  3  Will.  4,  cc.  71  and  100,  ^^'^^n?/ 
have  now  been  shown.     Some  matters,  however,  are  Bome,  Statutes 
not  embraced  by  any  Statute  of  Limitations.     Others 
are  not  included,  in  terms  at  least,  in  some  of  the  pro- 
visions of  the  c.  27. 

Dignities  are  not  within  any  of  the  Statutes  of  Limi-  Dignities. 
tation;  and  although,  in  general,  not  lost,  yet  imder 
some  circumstances  may  be  affected  by  the  length  of 
time  during  which  the  rights  thereto  have  been  per- 
mitted to  lie  dormant  (n). 

The  principal  matters  to  which  the  maxim  nullum  Tithes,  mo- 
tempus  oecurrit  eeeksia  are  still  applicable  are  tithes,  positions  of 
moduses  and  compositions  belonging  to  spiritual  or  certain  corpo- 
eleemosynary  corporations  sole  as  an  inheritance.  These  inheritance, 
are  unaffected  by  any  Statute  of  Limitations  and  were 
not  intended  to  be  touched  {o)y  and,  when  belonging 
to  them  as  chattels  merely,  that  is,  as  claiming  the 


(il)  8  &  4  WiU.  4,  c.  27,  s.  43.  (»)  Vide  ante,  p.  264. 

l)  Vide  ante,  p.  842.  (o)  Dean  and  Chapter  qf  Ely 

W)  Co.  Litt  169  a.  v.  BlU9y  2  De  Gex,  M.  &  G.  469. 

DD2 
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Lay  adTOw- 


AdTowsons  as 
to  some  sec- 
tions of  c.  27. 


AdTowsons 
not  within 
terms  of 
sect  28. 


Some  snits  and 
services. 


render  and  the  payment  thereof  by  the  persons  bound 
to  render  and  to  pay  them  to  the  person  entitled  to 
receive  them  and  indepe"lident  of  the  estate  therein 
as  between  persons  claiming  them  adversely,  are 
within  the  2  &  3  Will.  4,  c  100,  and  are  not  embraced 
by,  but  expressly  excepted  from,  the  3  &  4  Will.  4,  c. 
27  (p).  The  question  of  the  liability  to  such  render 
or  payment  can  only  arise  on  a  claim  against  the  tithe 
payer,  and  never  can  be  afFected  by  a  contest  or  litiga^ 
tion  between  persons  claiming  the  estate  in  the  tithes  {q). 
Whether,  where  one  claimant  is  barred  by  the  statute 
set  up  by  the  other,  the  latter  can  afterwards  maintain 
an  action  against  a  person  claiming  exemption  fit>m  the 
tithes,  may  be  a  question  {q). 

Advowsons  of  a  lay  nature,  as  of  hospitals,  are  not 
within  the  3  &  4  Will.  4,  c.  27  (r). 

Advowsons  of  ecclesiastical  benefices  are  not,  in 
terms,  within  sections  24,  25,  26,  27  and  28  of  the 
3  &  4  WiQ.  4,  c.  27.  These  sections  in  terms  are 
applicable  to  land  and  rent  only. 

If  advowsons  be  not  within  the  section  28,  yet  as 
before  this  statute  length  of  time  was  considered  in 
equity  as  much  a  bar  to  the  equity  of  redemption  of  an 
advowson  as  of  any  other  estate  («),  so  now  courts  of 
equity  will  no  doubt,  by  analogy  to  the  3  &  4  Will.  4, 
c.  27,  adopt  the  period  of  limitation  fixed  by  that  sec- 
tion for  land  and  rent. 

The  suits  and  services  within  this  statute  are  those 
only  for  which  a  distress  may  be  made.  With  the  ex- 
ception, therefore,  of  heriot  custom,  which,  although  a 
distress  cannot  be  made  for  it  (^),  is  included  under  the 


(^)  See  Dean  and  Chapter  of 
My  V.  Bliss,  5  Beav.  574 ;  2  De 
Gex,  M.  &  G.  469;  S.  C.  snb 
nom.  Dean  and  Chapter  of  My  v. 
Cash,  16  Mee.  &  W.  617. 

(g)  2DeGex,M.&G.478. 

(r)  Vide  ante,  p.  868. 

Is)  2  Kcnyon,  53. 


(t)  2  Inst  132;  Odiham  t. 
iS^i^^,  Cro.  El.  590;  Hungerford 
T.  Hapiland,  Latch.  38 ;  8  Bolst 
326.  Bnt  see  Rogers  ▼.  Birh- 
mire,  Rep.  temp.  Hardw.  247  ; 
Crew,  C.  J.,  in  Hungerford  v. 
Haviland,  snpra. 
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term  heriot,  those  services  for  whicli  a  distress  cannot 
be  made^  as  suit  to  a  court  baron,  when  not  arising 
under  a  feoffinent  or  by  prescription  («),  those  of  which 
seisin  is  not  had,  or  are  claimed  under  a  custom  void 
in  law(ar),  and  reUefs  claimed  by  executors  (y),  are  not 
within  this  statute. 

Those  services  which  by  common  possibility  may  not 
happen  or  become  due  within  the  period  fixed  by  the 
old  Statute  of  Limitation,  32  Hen.  8,  c.  2,  and  were 
therefore  not  within  that  statute  (z\  are  not  within  the 
3  &  4  Will.  4,  c.  27. 

Sums  of  money  secured  by  mortgage,  judgment,  lien.  Charges  on 
or  otherwise  charged  upon  or  payable  out  of  advowsons,  ^^^^^^ 
are  not  within  the  terms  of  the  section  40;  for  that 
section  applies  to  such  sums  when  charged  on  or  pay- 
able out  of  land  and  rent  only.  If,  however,  they 
are  secured  by  bond  or  covenant,  "they  are  within  the 
3  &  4  Will.  4,  c.  42,  s.  3.  Arrears  of  interest  on  any 
such  sum,  or  any  damages  in  respect  of  such  arrears, 
are  not  within  the  section  42 ;  for  this  section,  in  terms 
at  least,  embraces  land  and  rent  only. 

Cases  of  breach  of  trust  (a),  of  constructive  firaud(^).  Some  equitable 
and  of  claims  founded  on  equitable  waste,  as  between  ^^^*™^ 
a  tenant  for  life   and    a    remainderman  (c),  are  not 
within  the  terms  of  the  3  &  4  Will.  4,  c.  27. 

In  cases  of  an  equitable  nature  not  within  the  ex- 
press terms  of  the  Statutes  of  Limitations,  but  analo- 
gous to  those  of  a  legal  nature  within  those  terms, 
courts  of  equity  will  follow  the  analogy  of  those  sta- 
tutes (rf). 

(«)  62  Hen.  8,  c.  9.  v.  Henning,  80  Beav.  175. ' 

(a?)  Bradby,  116.  {c)   Duke  of  Leeds  v.    Earl 

(y)  Co.  litt.  47  b,  83  a.     Bnt  Amherst,  2  Phill.  117. 

see  2  Leon.  179 ;  2  RoIL  Rep.  871.  (d)   Duke  of  Leeds  v.    Earl 

(2)  Co.  litt  116a;  2  Inst.  96;  Amherst,    snpra;      G*Ha/ra    v. 

BeffilVs  ease,  4  Rep.  8  ;  Bennet  Creagh,  Longf.  &  T.  66 ;  Bate- 

T.  King,  3  Lev.  21.  man  ▼.  Boynton,  14  W.  R.  119  ; 

ia)  Obee  v.  Bishop,  1  De  Gex,  85  L.  J.,  N.  S.,  Ch.  18;  Ib.on  app. 

F.  &  J.  137.  568,  L.  R.,  1  Ch.  App.  369. 

{h)  The  Marquis  Clanriearde 
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CHAPTER  IV. 

THE  PEBIOD8  OF  LIMITATION. 

Fixed  bj  pod-  The  periods  of  limitation  are  necessarily  fixed   hj 
*^^®    ^'  positive  law,  vary  with  the  nature  of  the  things  to  be 

claimed,  and  are  regulated  by  the  relative  positions 
of  the  persons  who  are  in,  and  those  who  are  out  of^ 
possession.  In  any  case,  however,  the  possession,  or 
quasi  possession,  ought  not  to  be  too  short. 

"  Quis  hoc  credat  nisi  pro  teste  veiustas  ?" 

Where  the  possession  is  accompanied  by  a  transfer 
of  a  public  nature,  the  time  of  limitation  is  sometimes 
shorter  than  when  accompanied  by  a  transfer  of  a  pri- 
vate character,  or  without  any  transfer,  as  in  the  case 
of  the  Statute  of  Pines  (a). 

But,  independent  of  positive  law,  the  particular  space 
of  time  within  which  possession  is  to  grow  to  the  force 
and  strength  of  property  is  not  precisely  determined, 
^^  either  by  natural  reason,  or  the  universal  consent  of  na- 
tions ;  but  it  is  to  be  adjudged  by  the  opinion  of  good  and 
true  men  upon  the  case,  not  without  some  considerable 

degree  of  latitude But,  in  fixing  the  particular 

period,  a  regard  shall  be  had  to  the  ancient  owner  and 
the  new  possessor.  To  the  former,  lest  he  should  be 
too  soon  excluded  from  the  privilege  of  following  and 
finding  out  what  he  had  lost.  ....  To  the  latter,  lest 
he  should  undeservedly  suffer  damage  when  it  is  too  late 
for  him  to  gain  redress  by  convicting  the  first  injuriouB 
detainer,  from  whom  the  thing  was  honestly  received  ; 
or  when  the  thing  is  so  riveted  to  his  fortunes  and 

(a)  4Hen.7,c.4;  8E.&J.850. 
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estates,  as  to  make  the  chief  bottom  upon  which  they 
depend"  (A). 

In  our  own  comitry  the  periods  of  limitation  have 
varied  from  time  to  time.  It  has  been  thought  right 
that,  where  property  has  been  transferred  by  certain 
public  modes  of  disposition,  a  very  short  period  should 
be  limited  within  which  the  title  may  be  impeached,  as  in 
the  case  of  the  Statute  of  Fines  (c).  Other  periods,  of 
greater  or  less  duration,  have  from  time  to  time  been 
fixed  within  which,  in  ordinary  cases,  the  rights  of  per- 
sons out  of  possession  must  be  established,  if  at  a\i{d). 


Section  I. 

The  Periods  of  Limitation  for  the  Crown  and  the 
Duke  of  CornwalL 

The  time  of  limitation  prescribed  for  the  Crown  was,  Sixtr  years  for 
at  first  («),  and  indeed  still  is(/),  sixty  years.  The  <^o  Crown, 
principal  difference  between  the  first  statute  and  the 
later  ones  is  the  alteration,  by  these,  of  the  period  from 
whence  that  term  is  computed.  The  statute  of  James 
the  First  was  left  unrepealed  by  those  of  George  the 
Third,  but  has  been  since  recently  expressly  repealed  (  g). 

The  right  or  title  by  reason  whereof  the  Crown  claims  How  com- 
must  first  accrue  within  that  term,  computed  not,  as  P'**®^ 
under  the  statute  of  James,  backwards  fi*om  the  passing 
of  it  {K)y  but  from  the  time  next  before  the  commence- 
ment of  proceedings  to  recover,  or  in  respect  of,  the 
property  (i). 

In  the  case  of  reversions  and  remainders,  and  of  pos-  Reyergions  and 
sibilities  of  them,  the  right  or  title  first  accrues  when  ™°^"^d«^ 

(h)  Puf.  B.  iv.  c.  xu.  a.  9.  (A)  Wightw.  148,  168;   l'  Jo. 

{eS  4  Hen.  7,  c  24.  &  Lat.  88. 

id)  3  Kaj  &  J.  352.  (i)  9  Geo.  3,  c  16;  48  lb.  c. 

{e)  21  Jac.  1,  c.  2.  47.    Se«  Goodtitle  d.  Parker  v. 
(/)  9  Geo.  3,  c.  16;  48  lb.  c.       Baldwin,  11  East,  488;  MiU,  t. 

47  (I.).  The  CommitHoner  of  New  lb- 

ig)  26  &  27  Vict.  c.  126.  retty  18  C.  B.,  N.  S.  60. 
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the  possession  comes  to  the  Crown.  These  interests^ 
although^  in  effect,  included  in  the  body  of  the  statute 
of  James  the  First  Q*),  were  the  subjects  of  express 
provision  in  that  statute  (A) ;  and  as  that  statute  only 
barred  the  right  of  the  Crown  where  there  was  a  pos- 
session against  it  for  sixty  years  prior  to  the  passing 
of  the  act,  that  provision  was  properly  introduced.  It 
had  not,  however,  any  possible  connection  with,  and 
therefore  was  improperly  introduced  into,  the  9  Geo.  3  (/), 
and  with  equal  impropriety  was  introduced  from  this 
latter  statute  into  that  of  the  48  Geo.  3  (m). 
Classes  of.  These  interests,  the  subjects  of  the  specific  provisions 

just  noticed,  are  (1)  reversions  and  remainders  in  the 
Crown  on  the  passing  of  the  statutes  of  Geoige  the 
Third;  (2)  those,  and  any  possibility  of  them,  in  any  of 
his  predecessors  on  the  determination  of  any  limited 
estate  of  fee  simple,  or  of  any  fee  tail,  or  other  particular 
estate  coming  into  possession  during  the  sixty  years ; 

(3)  rights  and  titles  first  accruing  within  that  term  (n) ; 

(4)  reversions  and  remainders  arising  either  under  con- 
veyances by  the  Crown  or  any  of  its  predecessors  for 
any  limited  estate  in  fee  simple,  or  of  any  estate  in  tail 
or  other  particular  estate,  and  falling  into  possession 
within  that  term,. or  under  conveyances  by  the  Crown 
or  any  of  its  predecessors  in  fee  tail  or  other  particular 
estate,  and  continued  in  the  Crown  or  any  predecessor, 
or  continuing  in  it  within  that  term  (o). 

When  and  how  As  regards  the  second  class  of  these  reversions  and 
remainders,  the  first  clause  of  the  provision  relating  to 
them  cannot  be  governed  by  the  2nd  clause  of  it,  and 
therefore  stands  as  an  absolute  saving  of  the  right  to  a 
reversion  in  the  Crown  (/?).     The  2nd  clause  embraces 

{j)  8  Inst.  191;  1  Jo.  &  Lat.  (^0  Sects.  3,  9  Geo.  3,  c   16» 

84.  and  48  Geo.  3,  c.  47. 

(A)  Sect  8.                   .  (o)  Sect  4. 

(V)  See  sect  8.  <^)  See   TutUll  y.  Rogers^  1 

(m)  Sect  3.    See  1  Jo.  &  Lat  Jo.  &  Lat.  86. 
84. 


affected. 
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the  interests  of  this  nature^  which^  on  the  passing  of  the 
statutes  of  George  the  Third,  had  been  in  the  prede- 
cessor of  his  Majesty,  e,g,  a  reversion  created  by  Charles 
the  Second  on  a  grant  by  him  in  tail  male,  which  de- 
termined in  1776  (y);  or  one  created  by  George  the 
Second  on  a  lease  for  years,  which  expired  in  1780  (r). 

Some  doubt  seems  to  have  been  entertained  as  to  the  Expectant  on 
effect  of  the  9  Geo.  3,  c.  16,  on  reversions  expectant  on  ^^^ 
the  determination  of  leases  for  years,  under  certain  cir- 
cumstances at  least,  as  in  Att.-Gen,  v.  Lord  Eardley. 
In  that  case  the  Crown,  from  1660  to  1749,  granted  in 
succession  several  leases  of  the  tithes  of  the  Bedford 
Level  for  thirty-one  years,  and  by  each  lease  reserved  a 
third  part  of  the  tithes.  The  last  lease  was  in  1749, 
and  granted  to  a  tenant  for  life  of  part  of  the  land,  and 
expired  in  1780.  In  1814,  and  again  in  1819,  the 
Crown  filed  an  information  against  the  person  claiming 
the  tithes  under  the  remainderman  after  such  tenant  for 
life,  and  the  right  of  the  Crown  was  held,  first  at  Nisi 
Prius  (*),  and  again  in  Banc  (t),  not  to  be  barred,  for 
the  information  was  within  sixty  years  from  1780,  when 
the  last  lease  expired.  The  principal  grgund  of  the 
decisions,  however,  seems  to  have  been  that,  although 
the  profits  had  been  returned  in  the  auditor's  accounts 
**  niV,"  for  more  than  sixty  years,  yet  they  were  duly  in 
charge  within  the  9  Geo.  3,  c.  16.  Now,  however,  the 
right  or  title  to  any  hereditaments  comprised  or  to  be 
comprised  in  any  lease  for  years  or  for  lives,  granted  by 
or  on  behalf  of  the  Crown  or  any  predecessor  or  suc- 
cessor, is  to  be  deemed  to  have  first  accrued  on  the 
determination  of  such  lease,  as  against  any  person 

(ff)  ThahUl  V.  Bagersy  1  Jo.  &  299,  8,  C, 

Lat.  36.  (/)  Att.'Oen.  v.  Maxwell,   8 

(r)  Att.-Oen,  ▼.  Mawwell,  8  Pri.  76,  n. 

Pri.  76,  n.;  Att.-Gm.  v.  Lard  (t)  Att.-G&n.v.  Lord  Eardley, 

Eardley,  lb.  89;  Daniel's  Rep.  lb.  39;  Daniers  Bep.  299,  8,  C, 
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whose  enjoyment  of  sucli  hereditaments  has  commenced 
during  the  term  of  such  lease,  or  who  claims  imder  any 
such  person,  or  whose  receipt  of  the  profits  thereof  so 
commenced  (tt). 
Unless  within  In  certain  cases,  however,  the  right  of  the  Crown  is, 
CTOTOhM*^  by  the  express  terms  of  the  statutes  unaflfected;  as 
been  answered  where,  during  the  sixty  years  it  has  been  answered, 
e  pro  ts,  Yyj  vii^e  of  that  right,  the  rents,  revenues,  issues  or 
profits  of  the  property  claimed,  and,  in  the  case  of  fee- 
fistrm  or  other  rents,  out  of  any  of  the  property  of  which 
the  estates,  rights  or  interests,  being  defective,  are  es- 
tablished by  the  statutes,  has  received  them  (x).  The 
provisions  as  to  these  rents  are  remedial  in  fitvour  of 
the  Crown,  founded  on  the  principle  of  doing  at  the 
same  time  equal  justice  to  both  the  Crown  and  the  sub- 
ject ;  confirming  the  title  of  the  one  to  the  land,  and 
the  other  to  the  rent ;  for  the  same  reason,  namely,  their 
long  possession  and  enjoyment,  are  a  distinct  recogni- 
tion of  the  intention  of  the  legislature  to  validate  titles 
to  lands,  though  the  Crown  had  received  rent  out  of 
them,  and  fiill  little  short  of  an  express  declaration  that 
the  1st  section  would  and  should  cure  defective  titles 
to  lands,  though  the  Crown  had,  within  sixty  years, 
actually  received  rents  out  of  them  (y). 
—or  the  J  had  So,  until  veiy  recently,  as  will  shortly  appear,  the 
been  in  charge.  ^^^  ^f  ^^  Crown  was  unaffected  if  within  the  sixty 
years  the  rents,  revenues,  issues  or  profits  of  any  here- 
ditaments, of  which  the  property  claimed  by  the  Crown 
was  part,  had  been  either  answered  to  the  Crown  or 
duly  in  charge  or  insuper  of  record  {z) ;  and  those  rents 
mean  rent  services,  or  such  rents  as  are  rendered  in 
lieu  of,  and  as  an  equivalent  for,  issues  and  profits  with 

(tt)  24  &  25  Vict.  c.  62,  s.  4.  gers,  1  Jo.  &  Lat  86. 

ixj  9  Geo.  3,  c.  16,  ss.  1,  7;  (y)  IJo.  &  Lat  66,  66. 

48  Geo.  8,  c.  47,  ss.  1,  5.    See  8  (z)  9  Geo.  8,  c.  16,  s.  1;  48 

Inst  191;    Simpion  v.   Chttter-  Geo.  3,  c.  47,  s.  1. 
idge,  1  Mad.  609;  TuthiU  t.  Bo- 
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which,  as  being  eju$dem  generis y  they  are  associated  iB 
the  section  1  (a). 

The  payment,  after  the  determination  of  an  estate  What  not  an 
tail  created  in  land  by  letters  patent,  of  a  rent  reserved  ^!^  '^® 
by  them,  is  not  an  answering  to  the  Crown,  by  force  of 
any  right  or  title  to  the  land,  of  the  profits  of  the  land 
within  the  48  Geo.  3,  c.  47  (ft). 

Being  duly  in  charge  within  the  statute  of  James  Wliat  is  being 
was,  in  judgment  of  law,  the  roll  of  the  pipe,  and  not  a  ™  ^"*'^- 
mere  note  before  the  auditor  or  any  other  person,  and 
without  being  duly  in  charge  there  was  no  standing 
insuper  of  record  (c).  But  by  the  later  statutes  the 
profits  are  now  duly  in  charge  when  in  chaige  by,  to,  or 
with  any  auditor  or  auditors  or  other  proper  officer  or 
officers  of  the  revenue  {d). 

The  subject  referred  to  by  all  these  statutes  as  being 
in  charge  is  the  profits  of  the  property  (e).  The  pro- 
perty itself,  however,  is  firequently  alluded  to  as  such 
subject  (/) ;  and,  substantially,  when  the  profits  of  pro- 
perty are  said  to  be  in  charge,  the  property  itself  may 
be  said  to  be  so. 

Where  no  profits  were  rendered  in  respect  of  the 
property,  and  in  the  accounts  of  profits  rendered  by  the 
auditor  in  respect  of  that  and  other  property  belonging 
to  the  Crown,  the  profits  were  returned,  firom  the  year 
1716  down  to  the  years  1814  and  1819  continuously, 
when  proceedings  were  commenced  by  the  Crown,  as 
"  nily^  the  profits  were  held  to  be,  notwithstanding,  in 
charge  within  the  meaning  of  the  9  Geo.  3,  c.  16,  so  as 
to  save  the  right  of  the  Crown,  although  no  proceeding 
to  recover  the  property  within  sixty  years  had  been 

(a)  Per  Blackbnme,  M.  R.,  1  299,  8.  C;  TutUU  v.  Bogers,  1 
Jo.  &  Lat.  67.  Jo.  &  Lat  86. 

(b)  TuthUl  V.  Rogers,  1  Jo.  &  («)  See  alao  7  &  8  Vict  c.  106, 
Lat  36.  B.  71. 

(c)  3  Inst  189.  (/)  See  8  Inst  189;  Att.-Oen. 

(d)  9  Geo.  8,  c.  16,  s.  2;  48  lb.  t.  MascweU,  snpra  ;  AU.-Chn,  t. 
c.  47,  B.  2;  Att.-Oen.  y.  Lord  Lord  Eardley,  snpra;  Tiahill 
Eardley,  8  Fri.  89;  Daniel's  Bep.  v.  Rogers, 
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taken  {g).  The  object  of  sach  return  being  probably, 
as  suggested  by  the  court,  to  protect  the  Crown  from 
the  effect  of  continaed  nonpayment,  whether  from  in- 
dulgence or  from  any  other  cause. 

As  regards  the  question  of  being  or  not  being  duly 
in  charge,  the  last  clause  in  this  statute  has  no  con- 
trolling effect  on  the  2nd  clause,  but  was  introduced 
with  reference  to  cases  of  concealment  only  (A).  In 
Tuthill  V.  Rogersy  Lord  Chancellor  Sugden,  referring 
to  AtL-Gen.  v.  Lord  Eardleyy  said  he  always  doubted 
that  decision,  and  that  if  the  point  arose  again  it  might 
deserve  ftulher  consideration.  This  case,  however,  may 
be  supported  on  other  grounds  than  the  profits  being 
in  charge.  The  interest  of  the  Crown  was  reversionary, 
expectant  on  the  determination  of  a  lease,  which  did  not 
expire  until  the  year  1780,  and  the  proceedings  by  the 
Crown  were  taken  in  the  year  1819,  within  sixty  years 
from  the  time  of  the  possession  accruing  to  the  Crown, 
although  the  court  appears  to  have  entertained  some 
doubt  on  this  view  (i). 
When  Umd  not  The  entry  in  the  Crown  rental  of  a  rent  reserved  by 
in  charge.  letters  patent  granting  land  in  tail,  and  received  after 
the  determination  of  that  estate,  is  not  a  putting  in 
charge  of  the  land  itself  (A). 
Proper^  in  In  relation  to  the  property  of  the  Crown  in  Ireland^ 

,{^™*~  "*.*^®  if  within  the  sixty  years  the  Crown  *^  have  or  shall  have 
tin"  of  the  been  in  the  actual  seisin^  of  the  property,  the  right  to 
fectel  "  *^  ^^  *^  unaffected  (Z).  These  words  are  not  in  either 
the  statute  of  James  the  First  or  the  9  Geo.  3,  and  are 
of  doubtfrd  import.  A  difference  of  opinion  as  to  their 
meaning  arose  between  Sugden,  L.  C,  and  Black- 
burne,  M.  R.      The  interpretation  of  them  by  the 


(^)  Att.'Oen,  V.  Maxwell,  8  ley,  sopra. 
Pri.   76,  n.;    Att.-Oen,  v.  Zord  (i)  Vide  snpra,  p.  i09. 

Eardley,  lb.  89;  Daniel's  Bep.  {k)  Tuthill  y.  Rogers,  1  Jo.  & 

299,  S,  a  Lat.  36. 

(A)  Att,'Oen.  Y.  Lord  Eard-         (2)  48  Geo.  8,  c  47,  s.  1. 
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latter  was  actual  possession  ;  but  the  former^  although 

doubting,  did  not  entirely  reject,  that  intepretation  (iw). 

The  mere  circumstance  either  of  the  Crown  having  Answering 

been  answered  the  profits  of  any  hereditaments  of  which  ^^g  \^^ 

the  property  claimed  is  parcel,  or  of  the  property  or  the  cliais«»  "*o* , 

n      ^  n  ^       .        1  .t  ,.  now  matenal 

profits  thereof  navmg  been  m  ctiarge  or  stood  msuper  in  England. 

of  record,  within  sixty  years,  will  not  now  enable  the 
Crown  to  sue  for  it  after  that  period  has  elapsed  (w). 
But  this  is  as  to  property  in  England  only. 

The  Crown,  when  restrained  firom  alienating  the  pos-  Crown  not  af- 
sessions  belonging  to  it,  cannot  be  affected  by  the  Sta-  t^e  f nU  p^od 
tutes  of  Limitation  applicable  to  it  in  any  period  of  elapse. 
time  less  than  that  fixed  by  them  (o).  So  the  statutes 
9  Geo.  3,  c.  16,  and  48  Geo.  3,  c.  47,  not  repealing 
those  statutes  imposing  such  restraint  (/?),  and  being, 
as  against  the  Crown,  in  the  nature  of  a  negative  pre- 
scription, and,  as  respects  the  subject,  in  the  nature  of  a 
positive*  prescription,  as  prescription  is  considered  and 
treated  in  the  law  of  Scotland  (y),  the  Crown  is  not  in 
any  degree  affected  until,  by  the  expiration  of  the  entire 
period  of  time  fixed  by  those  Statutes  of  Limitation,  the 
tide  of  the  subject  is  complete  (r).  And  although, 
before  the  statutes  imposing  such  restraint,  and  when 
the  Crown  had  a  power  to  make  a  grant,  such  a  grant 
by  the  Crown  might  have  been  presumed  {s) ;  and 
although,  even  since  those  statutes,  and  in  cases  where 
these  Statutes  of  Limitation  do  not  apply,  and  no  such 
restraint  exists,  and  in  cases  between  subject  and  sub- 
ject {t)y  and  even,  perhaps,  in  at  least  some  cases  be- 
tween the  Crown  and  a  subject  (m),  such  a  grant  by 

(m)  Tuthill  V.  Rogtrsy  1  Jo.  &  p.  26. 
Lat  36.  (r)  See  Goodtitle  d.  Parker  v. 

(fi)  24  &  26  Vict.  c.  62,  ss.  1,  8.  BaldmiUy  11  East,  488. 

Ifl)  See  Goodtitle  d.  Parker  v.  (*)  Moe  d.  Johnson  y.  Ireland, 

Baldwin,  11  East,  488;  MUl  v.  11  East,  280;  Gibson  v.  Clark, 

The  Commissi^mer  of  the  New  1  Jac.  &  W.  169;  17  Beav.  866. 
Forest,  18  C.  B.,  N.  S.  60.  {t)  Doe  d.  Devine  v.  m,lson, 

( »)  See   Goodtitle  d.  Parker  10  Moo.  P.  C.  C.  602. 
T.  Baldfvin,  snpra.  {u)  Roe  d.  Johnson  v.  Ireland, 

{q)  Ersk.  Inst.  660,  8.  8;  ante,  11  East,  280. 
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the  Crown  may  be  preBumed  in  fitvour  of  a  possession 
against  it  for  twenty  years  and  upwards,  but  less  than 
sixty  years ;  yet,  where  these  latter  statutes  do  apply, 
no  such  grant  by  the  Crown  can  be  presumed,  in  either 
class  of  cases,  in  favour  of  a  possession  of  less  than  sixty 
years  against  the  Crown  (x).  And  no  presumption  by 
which  the  Crown  can  be  barred  can  be  made  so  long  as 
the  land  is  used  in  a  way  which  the  Crown  could  not 
interfere  with,  and  which  is  consistent  with  the  freehold 
in  the  land  being  retained  by  the  Crown  (y).  And  in 
the  cases  of  those  prescriptive  rights  provided  for  by 
the  2  &  3  WiU.  4,  cc.  71  and  100,  all  presumption  in 
support  of  the  exercise  of  them  for  a  less  period  than 
that  fixed  in  each  case  is  expressly  excluded  (z\ 
Whether  its  Inasmuch  as  a  grantee  of  land  firom  the  Crown  ac- 

grantee  be.  quires  no  particular  privileges,  is  not  protected  against 
the  common  law  remedies  and  rights  of  other  per- 
sons (a),  and,  in  general,  is  not  entitled  to  the  benefit 
of  the  prerogative  maxim,  nullum  tempus  oceurrit 
regi  (ft),  it  may  be  a  question  whether,  where  a  posses- 
sion has  commenced  against  the  Crown,  a  grantee  of 
the  land  £rom  the  Crown  can,  after  the  expiration  of 
twenty  years  fix>m  such  commencement,  chum  at  any 
time  during  the  next  forty  years  (c).  If  not,  the  title 
of  the  possessor,  whilst  liable  to  be  defeated  by  the 
Crown  for  forty  years  more,  would,  as  against  the 
grantee  at  any  time  after  the  first  twenty  years,  become 
absolute. 
Sixty  yean  for  Until  the  present  reign,  no  Statute  of  Limitations 
^rm^iUl.'^      affecting  the  Duke  of  Cornwall  in  relation  to  the  pos- 

(a?)  See   Qoodtitle  d,  Parker  Carr  v.  Ibster,  3  Q.  B.,  N.  S. 

y.  Baldwin,  11  East,  488;   Doe  681;  6  Ex.  828,  and  sect.  8  of  c. 

d.  Devine  y.  W%Ua/n,  sapra.  100. 

(y)  See  Doe  d.  The  Queen  y.  (a)  Chitty,  Fieroe.  of  the  Cr. 

The  Arekbiihop  qf  York,  14  Q,  399. 

B.  81.  {h)  Poph.  26. 

(2)  See  sect.  6,  c.  71;  Brigkty.  («)  See  Dm  d.  Watty,  IforrU, 

Walker,  1 C.  M.  &  R  211 ;  Bailey  2  Bing.  N.  C.  189;  2  Soott»  276, 

y.  Appleyard,  8  N.  &  P.  257;  &  C. 
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sessions  of  the  duchy  existed  (^f).  At  firsts  this  law 
was  applied  to  the  possessions  of  the  duchy  in  Cornwall 
only,  and  then  with  some  exceptions  (e)  afterwards, 
and  very  recently,  to  the  excepted  possessions,  and 
those  elsewhere  {f)^  but  as  to  the  possessions  included 
in  the  latter  statute,  subject  to  the  provisions  72  and  75 
in  the  former  one. 

If  before  the  first  of  these  statutes,  and  before  the  When  not  af- 
Crown,  as  respects  the  possessions  of  this  duchy,  had  tha*Crown!^^ 
been  barred  of  its  remedy,  and  before  the  subject  had 
acquired  a  complete  title  against  the  Crown,  a  Duke  of 
Cornwall  had  come  into  esse^  the  time  which  had 
elapsed  against  the  Crown  would  not  avail  against  the 
Duke  {g) ;  for,  as  on  the  Duke  coming  into  esse,  the 
estate  of  the  Crown  ceases,  and  that  of  the  Duke 
arises  (A),  either  the  right  or  title  acquired  against  the 
Crown  must  cease  also,  or  the  time  which  had  elapsed 
as  against  the  Crown  was  not  to  be  reckoned  against  the 
Duke,  or  the  time  ceased  to  run  against  him  (t). 

The  time  of  limitation  prescribed  for  the  Duke  of 
Cornwall,  and,  when  the  duchy  is  vacant,  for  the  Crown 
also,  by  the  first  of  these  statutes,  is  also  sixty  years. 

The  right  or  title  by  reason  whereof  the  Duke  or  the  Period,  how 
Crown  claims  must  first  accrue  within  that  term,  com-  ^^^^^^ 
puted  firom  the  time  next  before  the  commencement  of 
proceedings  to  recover,  or  in  respect  of  the  property  (A). 

The  time  of  limitation  in  relation  to  mines  of  the  Mines, 
duchy  in  Cornwall  is  fixed  by  special  provisions  in  the 
first  of  these  statutes. 

Where  any  lands,  manors,  tenements  or  heredita- 
ments in  Cornwall  have  been  held  without  interruption 
for  sixty  years  or  more  before  any  proceeding  in  respect 

{d)  Vide  ante,  Book  I.  Chap.  II.  134. 
Sect  L  (A)  lb.    Vide  ante,  p.  258. 

(O  7  &  8  Vict.  c.  106.  (i)    See   Wightw.    242,    262  ; 

(/)  23  &  24  Vict.  c.  63.  Lambert  v.  Ib/ylor,  4  Bam.  &  C. 

{g)  See  AU.-Qm,  ▼.  The  163. 
iray<>r,4-<T.0/P;ym4?«tA,  Wightw.  (jfe)  7  &  8  Vict  c.  105,  8.  71. 
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of  any  mines^  minerals^  stone  or  substrata  in,  upon, 
under  or  of  anj  such  lands,  &c.,  and  substantially 
worked  and  gotten  at  any  time  during  that  period  by 
the  person  who  has  so  held  and  enjoyed  the  said  lands, 
&c.,  and  not  at  anytime  during  that  period  worked  and 
gotten,  or  the  tolls,  dues,  royalties  and  other  profits  of 
such  mines,  &c.,  have  not  been  received  or  enjoyed  by 
the  Duke  or  any  claiming  under  him  or  the  Crown, 
such  mines,  &c.  cannot  be  sued  for  (m). 

Where  any  lands,  manors,  tenements  or  heredita- 
ments in  that  county  have  been  held  or  enjoyed  by  any 
person  without  interruption  by  the  Duke,  or  any  person 
claiming  under  him,  for  100  years  before  any  proceed- 
ing in  respect  of  any  mines,  minerals,  stone  or  sub- 
strata in,  upon,  under  or  of  any  such  lands,  &c.,  and 
where  such  mines,  &c.  have  not  been,  during  that 
period,  "worked  and  gotten,"  or  the  tolls,  duties, 
royalties  and  other  profits  thereof  have  not  been  re- 
ceived or  enjoyed  by  him  or  any  such  person  so  claim- 
ing, such  mines,  &c.  cannot  be  sued  for(/i). 
Reversians  and  In  the  case  of  reversions  and  remainders  in  the  present 
remam  era,  Diike,  those,  and  any  possibility  of  them  in  any  of  his 
predecessors,  on  the  determination  of  any  limited 
estate  (o),  and  reversions  and  remainders  in  property 
conveyed  by  him  or  by  any  person  through  whom  he 
claims,  for  any  limited  estate  in  fee  simple,  or  any 
estate  tail,  or  other  particular  estate,  the  right  or  title 
first  accrues  on  the  possession  coming  to  the  Duke  or 
the  Crown  (/?). 
Expectant  on  In  the  construction  of  the  9  Geo.  3,  c.  16,  and  of  the 
24  &  25  Vict.  c.  62,  as  applied  to  the  possessions  of 
the  duchy,  by  the  latter  statute  the  right  of  the  Duke 
and  of  the  Crown  to  any  manors,  &c.,  subject  to  any 
lease  for  years,    or    for   any  life    or  lives,  is  to  be 


(w)  7  &  8  Vict.  c.  106,  8.  78.  (o)  7  &  8  Vict  c.  106,  a.  76. 

(»)  Sect.  74.  ip)  Sect  77. 
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deemed  to  have  first  accrued  on  the  determination  of 
such  lease^  as  against  anj  person  whose  possession  or 
enjoyment  of  such  manors,  &c.,  or  whose  receipt  of  the 
rents^  &c.  thereof,  has  commenced  during  such  lease, 
or  who  claims  under  any  person  whose  possession  or 
enjoyment  of  such  manors,  &c.,  or  whose  receipt  of  the 
rents,  &c.,  have  so  commenced  (q). 

In  certain  cases  arising  within  the  sixty  years,  the  Cases  within 
right  of  the  Duke  and  of  the  Crown  is,  by  the  express  HghS''^'''' 
terms  of  the  statutes,  unaffected :    as,   firstly,  where  affected. 
either  of  them  has  been  answered,  by  virtue  of  that 
right,  the  rents,  revenues,  issues  and  profits ;  secondly, 
where  the  right  or  title  first  accrues  to  the  Duke  or  to 
the  Crown  (r) ;  and,  thirdly,  where  in  the  case  of  fee 
iarm  or  other  rents  out  of  any  of  the  property  of  which 
the  estates,  rights  or  interests  being  defective  are  estab- 
lished by  the  first  act,  such  rents  have  been  actually  an- 
swered and  paid  to  either  of  them  (s). 

The  Duke  and  the  Crown  are  not  to  be  deemed  to  Profits  of  part 
have  been  answered  the  rents,  &c.  of  any  hereditaments  aUhough^Sfin 
which  have  been  held  or  enjoyed,  or  of  which  the  rents,  charge. 
&c.  have  been  taken,  by  any  other  person  for  sixty 
years  next  before   any  proceeding  for  recovering  the 
same,  or  in  respect  thereof,  by  reason  of  the   same 
having  been  part  of  any  honour  or  manor  or  other 
hereditament,  of  which  the  rents,  &c.  have  been  an- 
swered to  the  Duke,  or  any  person  under  whom  he 
claims,  or  to  the  Crown,  or  which  honour  or  manor  or 
other  hereditament  has  been  duly  in  charge,  or  stood 
insuper  of  record  {t). 

In  the  first  instance,  the  mere  circumstance  of  the 
property  claimed,  or  of  the  rents,  &c.  thereof  having 
been  in  charge,  or  stood  insuper  of  record  within  the 
sixty  years,  was  to  preserve  the  right  of  the  Duke  or 

(q)  Sect.  4,  24  &  26  Vict.  c.  («)  Sect.  79. 

62.  (<)  7  &  8  Vict.  c.  106,  s.  72. 

(r)  Sect.  76. 

L.  £E 
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the  Crown  (m),  but  now  is  not  to  enable  either  of  them 
to  sue  after  that  period  has  elapsed  (x). 

As  in  the  statutes  in  relation  to  the  Crown  alone, 
the  subject  referred  to  as  being  in  charge  is  the  rents, 
revenues,  issues  and  profits,  so  are  they,  in  these 
statutes  in  relation  to  the  duchy  of  Cornwall,  the  same 
subject,  but  sometimes  the  property  itself  (^), 
Statutes  affect-  These  statutes  in  relation  to  the  Duke  of  Cornwall, 
'wd^^e  dX  including  the  Crown,  and  the  statutes  in  relation  to  the 
are  in  pari  Crown  alone  just  noticed,  being  in  pari  materidy  and, 
in  their  main  provisions  and  substance,  in  the  same 
terms,  and  having  the  same  objects,  the  interpretation 
generally  of  each  class  of  these  statutes  will  be  the  same 
as  the  other. 


mat&rin. 


Between  sob- 
ject  and  sab- 
ject 


Twenty  years 
for  land  and 
rent. 


Section  II. 
The  Periods  of  Limitation  between  Subject  and  Subject. 

The  several  periods  of  time  fixed  for  the  dififerent 
subjects  to  which  the  Statutes  of  Limitation  are  applied, 
vary  with  those  subjects. 

When  land  or  rent,  within  the  meaning  of  those 
terms  as  used  in  the  3  &  4  Will.  4,  c.  27,  is  claimed 
either  at  law  (z)  or  in  equity  (a),  by  any  natural  person, 
or  by  any  corporation  aggregate,  either  lay,  or  spiritual 
or  eleemosynary,  the  right  thereto  is  to  be  asserted 
within  twenty  years  next  after  the  time  when  such  right 
first  accrued,  subject  to  extension,  however,  in  certain 
cases,  as  will  be  afterwards  shown. 

When  such  land  or  rent  is  in  mortgage,  and  is 
claimed  to  be  redeemed  by  such  persons  or  corporations. 


(t*)  7  &  8  Vict  c.  105,  88.  71,  (y)  See  7  &  8  Vict  c  105,  s. 

76.  72. 

(«)  24  &  25  Vict  c.  62,  as.  1,  (z)  Sect.  2. 

2.  {a)  Sect  24. 
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the  right  must  be  asserted  within  twenty  years  next 
after  the  time  at  which  the  mortgagee  obtained  the 
possession  or  receipt  of  the  profits  of  the  land,  or  the 
receipt  of  the  rent  comprised  in  the  mortgage,  or  next 
after  the  time  at  which  any  acknowledgment,  or  if 
more  than  one,  the  last  of  the  acknowledgments,  of  the 
title  of  the  mortgagor  or  of  his  right  of  redemption,  has 
been  given  in  the  mode  specified  (b). 

But  when  such  land  or  rent  is  claimed,  in  either  Sixty  years 
jurisdiction,  by  any  spiritual  or  eleemosynary  corpo-  f or  certaln'^r- 
ration  sole,  the  right  thereto  is  to  be  asserted  within  the  porations. 
period  during  which  two  persons  in  succession  have 
held  the  office  or  benefice  in  respect  whereof  such  land 
or  rent  is  claimed,  and  six  years  afi«r  a  third  person 
has  been  appointed  thereto,  if  such  period  and  term 
together  amount  to  sixty  years ;  and  if  together  they 
do  not  amount  to  this  term,  then  during  such  furtlier 
number  of  years,  in  addition  to  such  six  years,  as,  with 
such  holding  and  such  six  years,  will  make  sixty  years, 
and  not  at  any  time  afterwards  (c). 

Formerly,  although  the  right  might  have  accrued  to  Formerly  suo 
any  of  these  corporations  sole,  a  new  right  accrued  to  ^Iff^ted V 
every  successor  on  his  appointment  (rf),  and  therefore  *^™®  against 
no  lapse  of  time  against  a  predecessor  affected  a  suc- 
cessor.    By  this  provision  the  period  of  limitation  is 
reckoned  from  the  time  next  after  that  when  the  right  of 
any  such  corporation,  or  of  his  predecessor^  first  accrued. 

After  the  expiration  of  the  statutory  period,  an  in- 
valid exchange  of  glebe  land  made  before  the  statute 
will  be  valid  (c). 

Where  the  rent  is  continuously  received  by  the  owner  Effect  of  re- 

of  it  from  the  owner  of  only  a  part  of  the  lands  charged  ^Pj  owBer'of 

with  it,  the  right  of  the  claimant  of  the  rent  or  of  his  only  part  of 

land. 


(i)  Sect.  28.  Greenlaw  ▼.  King,  3  Bear.  49. 

Sect.  29.  (f)  See    Thorpe  v.   PUnvd&n, 

Plowd.     375,    537,    538  ;       U  M.  &  W.  620;  7  CI.  &  F.  137. 

E  E  2 
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predecessor,  as  against  the  other  lands  charged,  wfll  not 
accrue  (rf). 
For  adYowsons      When  advowsons  are  claimed  in  either  jurisdiction 
ninimmm"  ^^  ^7  ^^^  ®^^^  natural  person,  or  by  any  such  corporation, 
either  aggregate  or  sole,  the  right  is  to  be  asserted 
within  the  period  during  which  three  clerks  in  succes- 
sion have  held  the  benefice,  having  obtained  possession 
thereof  adversely  to  the  right  of  the  claimant,  or  of  some 
person  through  whom  he  claims,  when  such  incum- 
bencies together  amount  to  sixty  years^  and  when  they 
do  not  amount  to  that  time,  then  such  fiirther  time  as 
with  those  incimibencies  will  make  up  that  term  (e). 
—one  hmidred       When  the  right  is  claimed  by  virtue  of  any  estate, 
L^i«t,         interest  or  right,  which  the  owner  of  an  estate  tail  in 
time.  the  advowson  might  have  barred,  the  claimant  is  to  be 

deemed  to  claim  through  the  person  entitled  to  the 
estate  tail,  and  the  right  is  limited  accordingly  (y). 
The  reason  for  this  appears  in  BosweWs  case  (y). 

In  no  case,  however,  after  the  expiration  of  100 
years  fix)m  the  time  when  a  clerk  obtains  possession  of 
the  benefice  adversely  to  the  right  of  the  claimant,  or 
of  some  person  through  whom  he  claims,  or  of  some 
person  entitled  to  some  preceding  estate  or  interest,  or 
undivided  share,  or  alternate  right  of  presentation,  or 
gift  of  the  person  so  claiming,  or  of  some  person  through 
whom  he  claims,  or  of  some  other  person  entitled  in 
respect  of  an  estate,  share  or  right  held  or  derived  under 
the  same  title  (A).  Here  the  first  period  of  limitation 
is  neither  an  absolute  term  of  sixty  years,  nor  such  a 
term  irrespective  of  the  number  of  incumbencies  hap- 
pening within  it,  but,  at  the  least,  three  incumbencies, 
successive  and  adverse,  and  their  minimum  aggregate 
duration  that  number  of  years,  and  if  not  extending 

{d)  Arehhuhap  of  Dublin  v.  (/)  Sect.  82. 

Lard  TrimUstony  12  Lr.  £q.  Rep.  \g)  6  Rep.  50  a,  b. 

264;  port,  p.  447.  (h)  Sect.  38. 

(e)  Sect.  30. 
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over  that  number,  then  so  many  more  years  as  will 
complete  it,  whilst  the  maximum  period  of  limitation  in 
any  case  is  100  years  after  the  possession  has  become 
adverse,  irrespective  of  the  number  of  incimibencies 
happening  within  that  period. 

The  benefice  must  be  held  during  the  whole  of  the  The  holding 
prescribed  period  of  limitation  adversely  to,  that  is,  in-  ^^  the  whole 
consistent  with  (t),  the  right  of  the  claimant,  and  may  time. 
be  either  presentative,  or,  since  the  6  &  7  Vict.  c.  54, 
coUative,  belonging  to  a  bishop,  either  in  right  of  his 
see,  or  in  his  own  right. 

The  difference  between  presentation  and  collation  is.  Difference  be- 
that  the  former  is  a  giving  and  offering  of  the  parson  to  ^^  ^^^' 
the  church,  and  makes  a  plenarty,  and  the  latter  is  a  collation, 
giving  of  the  church  to  the  parson,  and  does  not  make     • 
a  plenarty  (J), 

Collation  is  frequently  made  to  benefices  presentative.  Collation, 
and  is  either  without  title,  or  upon  a  lapse  which  hap-  ]^d^to"^ect. 
pens,  first  to  the  bishop,  at  the  end  of  six  months  after 
the  vacancy,  then  to  the  metropolitan  at  the  end  of  an- 
other six  months  from  the  first  six,  and  lastly  to  the 
Crown,  at  the  end  •  of  another  six  months  from  the 
second  (A),  and  whether  before  (Z),  or  upon(»i),  a  lapse 
is  an  equivocal  act.  \VTien  made  before,  may  be  either 
by  right  or  only  provisionally  for  celebration  of  divine 
service  until  the  patron  present,  and  does  not  affect  his 
possession  (n),  and  the  possession  of  the  clerk  collated 
is  not  adverse  to  the  patron  (o).  When  made  upon 
lapse  is  neither  a  trespass  nor  an  exercise  of  adverse 
possession,  but  the  bishop  collates  either  as  patron  or  as 
attorney  of  the  patron,  and  the  collation  is  in  right  of 
the  latter,  and  an  exercise  of  his  possession  ( /?). 

(i)  See  Hardman  y,  Ullam^s,  (n)   6  Rep.   50  a;    Co.    Litt. 

2  Mvl.  &  K.  732.  344  b. 

O)  1  Leon.  226.  {o)  lb.;  Green*t  case,  6  Rep. 

(^)  Plowd.  498;  1  Inst  344  b;  29;  BosweWs  case,  lb.  49. 

2  lb.  361;  6  Rep.  62;  1  Smythe's  {p)    Beg.    v.  ArchbUhop    of 

Ir.  Rep.  617.  York,   1  Leon.   226;    Meath  v. 

(0  Co.  Litt  344  b.  Winchegter,  4  CI.  &  F.  446;  Zotir 

{m)  4  CI.  &  F.  496.  don  v.  Derry,  1  Smytho'e  Ir.  Rep. 

616. 
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On  lapse,  effect 
of  before  and 
since  3  &  4 
WUL  4,  c.  27. 


Presentation 
by  the  Crown 
on  promotion 
of  incumbent 
to  a  bishopric. 


Suppose,  said  Lord  Brougham  (  q),  a  series  of  colla- 
tions  by  the  bishop,  each  within  three  months  of  the 
avoidance,  how  would  they  be  referable  to  the  bishop's 
tide,  quasi  attorney  of  the  patron?  Would  not  that 
have  some  force  in  the  argument  between  him  and  the 
patron  ?  And  Doherty,  C.  J.,  said  (r),  a  series  of  them 
would  be  evidence,  or  at  least  some  evidence,  of  the 
bishop's  right,  for  as  it  would  be  the  bishop's  interest,  so 
it  is  always  in  his  power,  no  matter  in  what  right  he 
really  collates,  or  even  if  he  did  so  by  usurpation,  to 
state  that  he  did  so  pleno  jure^  for  the  return  is  made 
by  the  bishop  himself. 

In  England,  prior  to  3  &  4  Will.  4,  c.  27,  and  in 
Ireland,  down  to  the  6  &  7  Vict.  c.  54,  no  niunber  of 
collations  by  a  bishop  upon  lapse  ousted  the  true  pa- 
tron {s).  And  this  is  still  the  case  until  the  possession 
of  the  benefice  has  been  obtained  adversely ;  and  then 
by  these  statutes,  after  the  possession  has  been  so  ob- 
tained, the  presentation  or  collation  thereto  by  reason 
of  a  lapse  is  adverse,  but  when  acquired  on  a  presenta- 
tion by  the  Crown  on  the  incumbent  being  made  a 
bishop,  is  a  continuation  of  such  intmmbency  {t).  The 
principle  that  the  Crown  is  entitled  to  present  to  the 
benefice,  the  incumbent  whereof  has  been  promoted  to 
a  bishopric,  extends  to  the  bishopric  of  Sodor  and  M^, 
although  not  within  the  reahn  {u).  But  whether  the 
principle  extends  to  the  case  where  the  benefice  is  in 
England  and  the  bishopric  in  Ireland,  or  the  converse, 
or  where  the  bishopric  is  founded  by  the  legislature  in 
the  East  or  the  West  Indies,  seems  doubtfiiL  The 
principle,  however,  does  not  apply  to  colonial  bishoprics 
created  by  the  mere  prerogative  of  the  Crown  (x). 


{q)  Meath  v.  Winchesters  4 
CI.  &  F.  455,  495. 

(r)  London  v.  Berry ^  1  Smy  the's 
Ir.  Rep.  520. 

(«)  Reg.  V.  ArchhisJiop  of 
York,  1  Leon.  226;  Meath  v. 
Winchester,  4    CI.    &    F.   445; 


London  v.  Berry,  1  Sraythe's  Ir. 
Kep.  516. 

{t)  Sect.  81. 

(w)  The  Qwen  v.  Eton  CoU„ 
8  Ell.  &  B.  610. 

ix)  lb. 
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An  adyowson  collative  may  be  acquired  against  the  Acquisition  of 
rightftd  patron  by  adverse  collation  (z),  or  partly  by  ^y^J^n^l^ 
such  collation  and  partly  by  presentation  for  the  requi-  latire. 
site  period.     But  an  advowson  presentative^  until  at . 
least  one  presentation  to  it  has  been  made  adversely^ 
can  be  acquired  against  the  rightftd  patron  by  adverse 
presentation  only  (a),  and  after  that  presentation  colla- 
tions by  lapse  will  be  a  continuance  of  the  adverse  pos- 
session (b). 

A  question  may  arise  whether  the  possession  is  ad-  Whether  in- 
verse, unless  each  of  the  clerks  be  not  only  instituted,  ^a^^to  ma^ 
but  also  inducted,  for  until  induction  he  has  not  seisin,  each  holding 
and  cannot  be  fiill  incmnbent,  and  the  person  present- 
ing has  not  possession  of  the  patronage  (c).  Therefore, 
if  so,  and  any  of  the  clerks  die  before  induction,  the 
possession  of  such  clerks  would  not  be  adverse  within 
the  statute,  and  the  times  of  their  holding  would  not 
form  part  of  the  period  of  limitation.  It  may  be  said, 
however,  that  as  in  the  terms  of  the  section  the  benefice 
is  to  be  merely  held  by  the  clerks,  that  as  for  all  pur- 
poses not  relating  to  the  temporal  possessions  of  it,  it 
may  be  held  vdthout  induction,  and  that  as  induction  is 
expressly  required  of  the  clerks  during  whose  incum- 
bencies claims  under  the  2  &  3  Will.  4,  c.  100,  which 
is  in  pari  materia  with  the  3  &  4  Will.  4,  c.  27,  are 
estabUshed,  and  is  not  expressly  required  by  the  latter 
statute,  the  intention  of  the  legislature  was  that  for  the 
purposes  of  the  latter  statute  induction  was  not  intended. 

No  possession  under  any  presentation  by  the  Crown,  PoBsession  on 
or  collation  by  the  ordinary,  under  the  18  Car.  2  (I.),  J^^^*""  ""^ 
or  the  2  Anne,  c.  6  (E.),  during  the  nonconformity  of  during  non- 
any  patron  professing  the  Koman  Catholic  religion,  is  ^purpateons. 
adverse  within  the  7  Vict.  c.  54,  against  the  right  of 

(z)  6  Rep.  50  a;  Co.  Litt.  844  (&)  3  &  4  Will.  4,  c.  27,  8.  81. 

b.  (c)  Hare  v.  Bickley^  Plowd. 

(rt)  Il>.  626;  6  Co.  49  b;  ante,  p.  102. 
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sixty  years 
from  con- 
fonnity. 


For  next  pre- 
sentations six 
calendar 
months. 


any  such  patron  or  his  heirs,  or  any  person  claiming  by, 
through  or  under  him  or  them  (e). 
For  advowsons  The  period  of  limitation  for  an  advowson  belonging 
Sxty^eara^^^  to  a  patron  professing  the  Koman  Catholic  religion, 
who  under  the  18  Car.  2  (I.)  or  the  2  Anne,  c.  6  (E.), 
has  lost  his  right  of  presentation  thereto  during  his 
nonconformity  to  the  United  Church  of  England  and 
Ireland,  but  who  within  sixty  years,  either  before  or 
after  the  10th  of  August,  1843,  conforms  to  such  church, 
is  sixty  years  from  the  day  of  his  conformity  (e). 

The  right,  when  merely  to  present  to  or  to  bestow 
any  ecclesiastical  benefice  on  any  vacancy  thereof,  and 
on  such  vacancy  only,  that  is,  a  mere  chattel  inte- 
rest (/),  is  regulated  by  the  Statute  of  Westminster  the 
2nd  (ff)y  which,  in  this  respect,  is  a  Statute  of  Limita- 
tions (A),  and  is  to  be  asserted  within  six  calendar  (t) 
months  next  before  the  teste  of  the  writ  (J). 

If  a  person  wrongfidly  present,  and  the  presentee 
be  permitted  to  hold  for  that  period,  and  before  the 
patron  presents  (A),  or  if  a  lapse  occur,  and  a  collation 
is  made  thereon,  the  right,  whether  legal  (^  or  equi- 
table (w),  except  perhaps  in  the  case  of  donatives  (n), 
will  be  lost.  But  in  the  case  of  a  lapse,  if  the  patron 
present  before  the  bishop  exercise  his  right,  the  latter 
loses  it  (o) ;  and  if  a  stranger  present  before  him,  and 
the  clerk  be  instituted  and  inducted,  the  patron  would 
lose  his  right  for  such  turn  (/?). 


(e)  7  Vict.  c.  64,  s.  4. 

(/)  See  3  Lev.  47;  4  Leon. 
109;  Co.  Litt.  888  a;  F.  N.  B. 
34,  n.;  3Bing.  223;  7  B.  &  C. 
113;  8  Bing.  490. 

(a)  13  Edw.  1,  c.  6. 

(A)  3  Atk.  453;  Boteler  v.  Al- 
lingtotit  supra. 

(i)  2  Inst  361;  6  Rep.  61;  2 
Cro.  166;  Yelr.  100;  3  Burr. 
1455. 

Q)  Co.  Litt.  344  b. 

(J)  2  Boll.  348;  6  Bing.  174. 


(Z)  13  Edw.  1,  c.  6;  6  Co. 
48 b;  7  lb.  28a;  Co.  Litt.  344 a. 

(w)  Boteler  y.  AlUngUm,  8 
Atk.  453. 

(n)  See  Mutter  y.  Chanvel, 
1  Mer.  475;  5  Bass.  42,  &  C. 

(o)  See  6hiUy  v.  BUkop  of 
Exeter,  6  Bing.  171;  Awerley 
V.  Bishop  of  Hereford,  9  lb.  681; 
Stone  V.  Bishop  of  Winchester, 
9  C.  B.  62;  17  lb.  653. 

(p)  Wat.  C.  L.  121 ;  Hob. 
318. 
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If^  before  the  3  &  4  Will.  4^  c.  27,  an  usurpation  were  Patronage  in 
made  upon  a  purchaser  before  any  presentation  by  him,  ,^5i^^^^  ^ 
and  six  months  passed  and  no  quare  impeditwere  brought, 
the  usurper  would  have  gained  the  patronage  in  fee, 
and  the  purchaser  be  without  remedy.  For,  before  the 
Statute  of  Westminster  2,  c.  5,  a  plenarty  for  six  months 
had  defeated  the  purchaser  perpetually,  and  he  is  not 
within  the  aid  of  that  statute.  He  could  only  have 
two  possessory  writs,  quare  impedit  and  darrein  pre- 
sentment y  and  one  writ  of  right.  He  could  have  neither 
of  the  two  possessory  writs,  because  unable  to  allege  a 
presentation  in  himself;  and  he  could  not  have  a  writ 
of  right,  because  he  cannot  allege  seisin  in  the  esplees  or 
profits  (y).  Since  the  c.  27,  which  has  abolished  the 
^Tit  of  darrein  presentment ^  and  the  writ  of  right  of 
advowson,  except  in  certain  cases  (r),  his  only  remedy 
firom  thence  to  the  10th  October,  1860,  was  by  quare 
impedit ;  but  now,  where  that  writ  would  lie,  is  by  writ 
of  summons,  upon  which  the  plaintiff  indorses  a  notice 
that  he  intends  to  declare  in  quare  impedit. 

A  mortgagee,  until  foreclosure,  is  bound  to  present  Advowsona  in 
the  nominee  of  the  mortgagor  (s) ;  and  if  the  mortgagee  ™®'^*8'*8®- 
present  his  own  clerk,  a  court  of  equity,  on  the  applica- 
tion of  the  mortgagor  before  the  institution  of  such  clerk, 
will  order  the  mortgagee  to  revoke  the  presentation  {t\ 
as,  although  doubted  by  the  reporter,  in  that  case  he 
may  (m).  After  the  institution  of  such  clerk  the  remedy 
of  the  mortgagor  would  be  by  a  bill  in  equity  to  remove 
him,  which  is  in  the  nature  of  a  quare  impedit  If  the 
mortgagee  present,  and  his  clerk  be  allowed  to  remain 
in  possession  for  six  calendar  months,  equity  will  not 


{q)  3  Bulstr.  40.  See  also   Croft  v.  P(ymel,  2  lb. 

(r)  Sects.  36,  37,  38.  603. 

(0  Gas.  temp.  Talb.  144;  Mae-  {t)  Jay  v.  Cox,  Pre.  Ch.  71. 

kenzie  v.  BoHnson,  3  Atk.  669;  («)  Rogers  v.  Molledf  2  W.  BI. 

Gaily  V.  Selby,  1  Com.  Rep.  843.      1040;  1  B.  P.  C.  117;  Wat  Qer. 

L.  221. 
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Incorporeal 
rights. 


Profits  A  jw«i- 
dre  partially 
indefeasible 
after  thirty 
years; 


— indefeasible 
after  sixty 
years. 


Easements, 
&c.  partially 
defeasible 
after  twenty 
years; 


interfere  to  displace  faim^  but  the  mortgagor  will  be 
excluded  from  that  turn  ( jt). 

In  the  case  of  an  adyowson  in  mortgage,  whilst  the 
mortgage  title  is  subsisting,  presentations  by  the  mort- 
gagee will  not  be  adverse  to  the  mortgagor  tmder  the 
sects,  30,  31,  32  and  33  of  3  &  4  WiD.  4,  c.  27- 

Certain  incorporeal  rights  (y ),  after  being  enjoyed  for 
certain  fixed  periods  without  interruption,  cannot  now 
be  defeated  by  merely  showing  their  origin,  within  the 
time  whereof  there  is  no  memory  of  man  to  the  con- 
trary, that  is,  in  law,  since  the  first  day  of  the  reign  of 
King  Bichard  the  First  {z),  and  after  their  enjoyment 
for  certain  other  periods  are  made  absolute  and  inde- 
feasible (a). 

A  right  of  common  or  other  profit  or  benefit  to  be 
taken  and  enjoyed  from  or  upon  any  land,  and  that 
may  be  lawftdly  claimed  at  the  common  law,  by  custom, 
prescription  or  grant,  and  has  been  actually  enjoyed  by 
the  person  claiming  right  thereto  without  interruption 
for  thirty  years^  is  not  to  be  defeated  or  destroyed  by 
merely  showing  the  commencement  of  such  right  prior 
to  that  period,  but  may  be  defeated  in  any  other  way 
by  which  such  right  is  liable  to  be  defeated ;  but  when 
it  has  been  taken  and  enjoyed  for  sixty  yearsy  and  not 
by  some  consent  or  agreement  expressly  made  or  given 
for  the  purpose  by  some  deed  or  writing,  is  absolute  and 
indefeasible  (6). 

A  way  or  other  easement,  or  a  watercourse,  or  the 
use  of  water,  to  be  enjoyed  or  derived  upon,  over  or  fixim 
any  land  or  water,  and  that  may  be  lawfully  claimed, 
at  the  common  law,  by  custom,  prescription  or  grant. 


(a?)  Gardiner  v.  Griffith,  su- 
pra, 
(y)  Vide  ante,  Book  L  Chap. 

n.  Sect  rv. 

(2)  Co.  Litt  114  b,  116  a;  2 
Bl.  Com.  31;  Pisher  v.  Lard 
Graves,  8  E.  &  Y.  1180;  Short 


V.  Zee,  2  Jac.  &  W.  464;  Bury 
T.  Pope,  Cro.  El.  118.  Bat  see 
Jlex  V.  Jolliffe,  2  B.  &  C.  54; 
Cross  T.  Lejris,  lb.  686. 

(a)  2  &  3  Will  4,  c,  71. 

(J)  lb.  8.  1. 
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and  has  been  actually  enjoyed  by  the  person  claiming 

right  thereto  without  interruption  for  the  ftdl  period  of 

ttoenty  years,  is  not  to  be  defeated  or  destroyed  by 

merely  showing  the  commencement  prior  to  that  period, 

but  may  be  defeated  in  any  other  way  by  which  the  same 

is  liable  to  be  defeated ;  but  when  taken  and  enjoyed  for  —indefeasible 

the  ftdl  period  of  forty  years,  and  not  by  some  consent  or  j^^  ^'^^ 

agreement  expressly  given  or  made  for  the  purpose  by 

some  deed  or  writing,  is  absolute  and  indefeasible  (c). 

From  the  periods  of  thirty  years  and  twenty  years  Times  ex- 
respectively  fixed  by  the  last  statute,  however,  is  excluded  ^"J^^^g 
the  time  during  which  any  person,  otherwise  capable  of 
resisting  the  claim,  has  been  an  infant,  idiot,  non  compos 
mentis,  feme  coverte,  or  tenant  for  Ufe,  or  any  action  or 
suit  has  been  pending  and  diligently  prosecuted  until 
abated  by  the  death  of  any  party  or  parties  thereto  (d). 

The  time  so  excluded,  however,  firom  those  two 
periods  is  not  to  be  excluded  in  the  two  periods  of  sixty 
years  and  forty  years  respectively  {e). 

But  firom  the  period  of  forty  years  is  to  be  excluded 
the  time  during  which  the  land  or  water  subject  to  the 
claim  has  been  held  for  life,  or  for  a  term  of  years  exceed- 
ing three  from  the  granting  thereof,  in  case,  within  three 
years  next  after  the  end  or  sooner  determination  of  the 
term  of  such  holding,  the  claim  be  resisted  by  any 
person  entitled  to  any  reversion  expectant  on  such  de- 
termination (/  ). 

The  enjoyment  for  the  prescribed  period  must  be  of  a  The  enjoy- 
right  which  can  be  lawfully  claimed,  otherwise  no  user  '^^rieST*'  ^ 
of  it,  for  however  long  a  period,  can  give  it  vaKdity. 
Therefore  a  right  claimed  without  Umit  in  alieno  solo  {g), 

{o)2  8qZ  Will.  4,  c.  71,  s.  2.  (/)  Sect.  8.     See  BrigJU  v. 

(i)  lb.  8.  7.     See  Bright  t.  Walker,  supra;  Wright  t.  WiU 

Walker,  snpra;  Clayton  v.  Cor-  liams,  snpra;  Polk  v.  Skinner, 

by,  2  Gale  &  D.  174;   Palk  ▼.  snpra. 

Skinner,  18  Q.  B.  568;   Wright  {g)  See  Att,'Oen.Y.  Mathiat, 

Y.  Williams,  1  M.  &  W.  77.  4  Jur.,  N.  S.  630,  and  cases  there 

(e)  lb.  cited. 


428  PEBIOD8  OF  LIMITATIOlT. 

or  which  cannot  be  created  by  the  person  against  whom 
it  is  claimed  (A),  cannot  be  sustained  under  this  statute. 
Showing  that  the  right,  when  claimed  against  the 
Crown,  could  not  be  granted  by  the  Crown  because 
restrained  from  creating  it,  is  not  showing  only  such 
commencement  of  it  as  is  not  to  defeat  or  destroy  it 
within  the  statute  (z). 

—and  during        The  simple  fiw5t  of  enjoyment  is  not  sufficient  to  give 

peri^.^  ®  the  right,  but  the  enjoyment  must  be  by  a  person  churn- 
ing right  thereto,  who  must  show  that  he  does  so  claim 
it  (A),  and  must  be  during  the  whole  of  the  prescribed 
period,  so  as  to  be  valid  against  all  persons  having  estates 
in  the  locus  in  quo,  and  unless  so  enjoyed  gives  no  title 
against  any  one  (/). 

Light  The  access  and  use  of  light  to  and  for  any  dwelling- 

house,  workshop  or  other  building,  when  actually  en- 

Twentj  years,  joyed  with  the  building  for  twenty  years  without  inter- 
ruption, and  not  by  consent  or  agreement  expressly 
made  or  given  for  the  purpose  by  deed  or  writing,  is 
absolute  and  indefeasible  (m). 

How  acquired.  This  right  may  be  acquired  by  virtue  of  enjoyment 
prior  to  the  passing  of  the  act(n). 

This  right  is  acquired  against  the  owner  of  a  lease- 
hold interest  in  the  servient  tenement,  and  also  against 
all  the  world,  and  therefore  against  the  owner  of  the 
reversion,  and  the  merger  of  such  interest  in  the  re- 
version of  such  tenement  leaves  the  rights  of  the  owner 
of  the  dominant  tenement  unaltered  (o). 

The  building  with  which  light  and  air  are  to  be 

(A)  Barker  y.  HiohartUon,  4  (A)  See  Oaved  v.  Martyn,  19 

B.   &  Aid.  579;    Staffordshire  C.  B.,  N.  S.  762. 

and  W,  Canal  N.  a  y.  The  Bir~  (Q  Bright  y.  Walker,  4  Tyrw. 

mingham  C.  N,  C,  36  L.  J.,  N.  S.  602. 

767.  (m)  Sect  3.     See  Simper   y. 

(i)  Mill  V,  The  Commusioner  Foley,  2  John.  &  H.  666. 

of  the  New  Forett,  18  C.  B.  60.  (n)  Per  Wood,  V.-C,  2  John, 

See  also  OoodtUle  d.  Parker  v.  &  H.  663. 

Baldwin,  11  East,  488.  (0)  Simper  y.  F^ley,  2  John. 

&  H.  666. 
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**  actually  enjoyed  "  need  not  be  occupied,  nor  even  fit  for 
occupation,  during  the  statutory  period  assigned  (/?). 

In  all  the  periods  fixed  by  the  last  statute  all  pre-  Presumption 
sumption,  upon  proof  of  the  exercise  or  enjoyment  of  ex^eroiaefor^ 
the  right  or  matter  claimed  for  any  less  time  or  mmiber  less  period 
of  years  than  the  periods  so  fixed,  is  excluded  (y). 

This  provision  is  meant  only  to  encounter  presump- 
tions fi*om  an  exercise  of  the  right  diu-ing  such  an  im- 
perfect period  that  it  was  exercised  in  older  times  (r), 
and  to  exclude  all  presumption  or  inference  in  sup- 
port of  the  claim  fi"om  the  bare  fact  of  user  or  enjoyment 
for  less  than  the  prescribed  number  of  years ;  but  when 
there  are  other  circumstances  in  addition,  the  statute 
does  not  take  away  fi:om  the  fiw5t  of  enjoyment  for  a 
shorter  period  its  natural  weight  as  evidence,  so  as  to 
preclude  a  jury  firom  taking  it,  along  with  other  circimi- 
stances,  into  consideration  as  evidence  of  a  grant  («). 

The  efiect  of  the  claim  is,  that  a  claimant,  proving 
enjoyment  for  less  than  the  specified  time,  shall  not,  on 
that  ground,  carry  back  his  right  to  a  period  before  that 
which  his  proof  extends  to  (t). 

The  enjoyment  of  the  several  rights  for  the  respective  The  enjoy- 
periods  is  to  be  without  interruption— not  intermis-  Stemro^'"^" 
8ion(M);  but  nothing  is  an  interruption  within  the 
meaning  of  the  statute  unless  submitted  to,  or  acquiesced 
in,  for  one  year  after  the  person  interrupted  has  had,  or 
has,  notice  both  of  the  interruption  and  of  the  person 
making,  or  authorizing  the  making,  of  it(ar). 

The  sect.  4  speaks  of  the  party  interrupted.  The 
statute  seems  to  contemplate  interruption  of  the  right, 
not  of  the  period  (  y ). 

(  »)  Courtanld  v.  Leghf  L.  R.,  Hanmer  v.  Chance j  34  L.  J.,  N. 

4  l&c-  126;  38  L.  J.,  Ex.  46;  17  S.  413;  11  Jur.,  N.  S.  397. 

W.  R.  466.  (0  Per  Lord  Denman,  C.  J., 

{g)  Sect  6.     See    BrigU  v.  Carr  y.  Foster,  3  Q.  B.,  N.  S. 

Walker,  4  Tyr.  502;  Bailey  v.  681. 

Appleyard,  3  Nev.  &  P.  267.  (i*)  Carr  v.  Foster,  supra. 

(r)  Per  Lord  Denman,  C.  J.,  (a?)  Sect.  4. 

Carr  v.  Foster,  3  Q.  B.,  N.  S.  (y)  Per  Parke,  B.,  Flight  v. 

581.  Thomas,  11  Ad.  &  E.  699. 

(#)  Per   Lord   Westbniy,   C, 


430 


PERIODS  OF  LIMITATION. 


What  is  snch         The  enjoyment  without  interruption  necessarily  im- 
enjoymen         ports  such  a  user  as  could  be  interrupted  by  some  one 

**  capable  of  resisting  the  claim'*  (x). 
Interrnpfcions.  Interruption  must  clearly  mean  an  obstruction  by  the 
act  of  some  other  person  than  the  claimant,  and  not  a 
cessation  either  by  him  of  his  own  accord  (y ),  or  from 
mere  natural  causes  (z\  or  a  cesser  or  intermission,  or 
anything  denoting  a  mere  breach  of  time  (a).  There 
must  be  an  overt  act  indicating  that  the  right  is  dis- 
puted (J). 

Interruptions  within  the  last  twepty  years,  and  sub- 
sequent to  the  right  proved  to  exist  long  before,  will 
not  defeat  it,  and,  when  they  are  made  upon  only  part 
of  the  land  subject  to  the  right,  do  not  necessarily  affect 
the  right  upon  the  remainder  (c).  An  interruption 
within  the  meaning  of  the  act,  to  be  effectual,  must 
exist  for  not  less  than  one  year,  and  may  be  at  any  time  . 
during  the  period  (rf). 

The  natural  and  obvious  meaning  of  the  words  as  to 
the  interruption  submitted  to,  &c.  for  one  year  is,  that 
an  obstruction  shall  not  be  effectual  imless  the  party 
shall  allow  it  to  continue  for  one  year  without  any  act 
on  his  part  to  show  that  he  resists  it  (e) ;  and  construing 
these  words  according  to  their  plain  meaning,  it  does 
not  follow  that  an  interruption  is  acquiesced  in  for  a 
year  unless  a  suit  or  action  be  brought  within  that  time, 
and  the  year  is  to  be  reckoned  rather  from  when  the 
act  was  done  than  from  when  the  writ  was  issued  {f). 

But  interruptions  acquiesced  in  for  less  than  a  year 
may  be  of  great  weight  as  evidence  on  the  question, 
whether  there  ever  was  a  commencement  of  an  enjoy- 


(a?)  VerCwr.fArhwri^ht  7.  6HII, 
6  M.  &  W.  233. 

(y)  Per  Patteson,  J.,  Carr  v. 
Ibtter,  3  Q.  B.,  N.  S.  681. 

(z)  See  Hall  v.  Smift,  4  Bing. 
N.  C.  381. 

(a)  See  Hall  r.  Swift,  supra. 

(b)  Per  Williams,  J.,  Carr  t. 
Foster y  snpra. 


(c)  Weleome  v.  ZTpton^  6  M. 
&  W.  636;  Davies  v.  Williams, 
16  Q.  B.,  N.  S.  546. 

(i)  Flight  y.  Tkam4U,  8  a.  & 
F.  231;  7  Q.  B.,  N.  S.  276.  Per 
Coleridge,  J. 

{e)  Per  Mellor,  J.,  Bennison 
V.  dartmrighty  6  B.  &  S.  1. 

(/)  Per  Blackburn,  J.,  lb. 
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ment  of  right.  Such  interruptions  are  explanatory  of 
what  the  user  really  was  (^),  and  may  show  that  the 
enjoyment  never  was  of  right  (A).  The  interruption,  if 
submitted  to  for  more  than  a  year  from  notice  of  it,  but 
less  than  that  time  from  a  promise,  given  to  remove  it, 
will  not  affect  the  right  (i). 

Acquiescence  must  be  by  the  claimant  in  the  act  of  Acqnieflcenco. 
another  person  (A). 

The  2  &  3  Will.  4,  c.  71,  abolishes  all  local  cus-  Abolition  of 
toms  (D.     The  sects.  1  and  2  are  in  the  negative.     The  ^^  *'"^°'*- 
sect  3  is  in  the  affirmative,  but  contains  the  non  obstante 
clause  (m).     But  this  of  course  would  not,  even  as  to 
light,  affect  the  custom  in  those  cases  where  an  obstruc- 
tion of  the  right  continues  for  one  year. 

As  the  acquisition  of  things  incorporeal,  qu(B  injure  Length  of  «<>»- 
consistunt,  is  by  the  mere  exercise  of  the  rights,  so  the  SJ^e^ghtef 
loss  of  them  may  arise  by  non-user  or  non-exercise  of 
them.  But  during  what  time,  and  under  what  circum- 
stances, the  rights  will  be  so  lost,  no  precise  rule  can  be 
stated.  The  time  and  the  circumstances  may  have  a 
different  effect  according  to  the  nature  of  the  right. 

The  periods  of  limitation  fixed  by  the  2  &  3  Will.  4,  Effect  of  2  &  3 
c.  71,  are  only  for  the  establishment  of  rights  which  on  these  rights. 
may  be  lawftdly  acquired  at  the  common  law,  by  cus- 
tom, prescription  or  grant.  But  such  rights  may  be 
losty  not,  however,  under  legislative  provision,  or  in 
general  by  the  acquisition  of  them  by  one  person  against 
another,  as  in  the  case  of  corporeal  hereditaments,  or  of 
tithes,  or  of  rent,  under  the  2  &  3  Will.  4,  c.  27,  and 
independent  of  the  owner  of  the  property  subject  to  such 
rights,  though  sometimes  they  may  be  so  lost(«),  but 

ig)  Per  Lord  Denman,  C.  J.,  {m)  See  Salters*  Ch,  v.  Jay, 

17  Q.  B.,  N.  S.  274.  8  Q.  B.  109;    Truscctt  v.  Mer- 

(A)  Per  Coleridge,  J.,  lb.  276.  chant    Taylors*    Co.,  11    Exch. 

(i)  Oaley,AHot,SJxa.,'N.S,  856. 

987.  («)  See  Roffers  v.  Brooks,   1 

(ft)  See  8  Q.  B.,  N.  S.  587.  T.  R.  431,  n. 

(0  1  L.  R.,  Ch.  Ap.  299. 


^ 
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by  the  servient  tenement  becoming  discharged  from 
such  rights  for  the  benefit  of  the  owner  of  it  on  their 
extinguishment  by  non-user,  or  by  unity  of  posses- 
sion (o),  or  even  merger  (p).  The  nature  and  extent  • 
of  the  non-user  which  will  produce  this  extinguishment 
has  been  already  considered  (y). 
Fot  modnses  The  periods  of  limitation  for  prescriptions  and  claims 

Sm^Sef  °°*  of  or  for  any  modus  decimandi,  or  of  or  to  any  ex- 
emption from  or  discharge  of  tithes,  are  the  follow- 
ing, and  vary  with  the  person  or  persons  making  the 
claims, 
—in  certam  Where  the  render  of  tithes  in  kind  is  demanded  by 

yeijsj  ^  *^y  ^^y  person  not  being  a  corporation  sole,  or  any 
corporation  aggregate,  either  temporal  or  spiritual,  the 
claim  is  to  be  valid,  upon  evidence  showing,  in  cases  of 
claim  of  a  modus  decimandi,  the  payment  or  render  of 
such,  modus y  and  in  cases  of  exemption  or  discharge 
showing  the  enjoyment  of  the  land  without  payment  or 
render  of  tithes,  money  or  other  matter  in  heu  thereof, 
for  thirty  years  next  before  the  time  of  such  demand ; 
unless,  either  in  the  case  of  claim  of  a  modus  decimandi, 
the  actual  payment  or  render  of  tithes  in  kind,  or  of 
money  or  other  thing  differing  in  amount,  quantity  or 
quality,  from  the  modus  claimed,  or,  in  the  case  of  claim  to 
exemption  or  discharge,  the  render  or  payment  of  tithes, 
or  of  money  or  other  matter  in  lieu  thereof,  be  shown  to 
have  taken  place  prior  to  that  period,  or  proof  be  given 
that  such  payment  or  render  of  modus  was  made,  or 
enjoyment  had,  by  some  consent  or  agreement  expressly 
—in  others,  made  or  given  for  the  purpose  by  writing ;  and  if  such 
Bixty  years.  proof  be  extended  to  sixty  years  next  before  the  time  of 
such  demand,  and  such  payment  or  render  be  not  made 
or  enjoyment  not  had  by  some  express  agreement  in 


(fi)  See    Gale  on   Easements,  (j?)  See  Earl  of  Carnarvon  r. 

passim  ;     Simper    v.    Foley ^    2       VilleboU,  13  M.  &  W.  313. 
John.  &  H.  665.  (q)  Vide  Book  III.  Chap.  V. 
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writing  for  the  purpose,  the  claim  is  to  be  absolute  and 
indefeasible  (r). 

Where  such  render  is  demanded  by  any  corporation  On  render  of 
.sole,  either  spiritual  or  temporal,  every  such  prescrip-  bywrMrc^^^ 
tion  or  claim  is  made  absolute  and  indefeasible  upon  tions  sole,  not 
evidence  showing  such  payment  or  render  of  modus  y^„^  ^  ^^^ 
made  or  enjoyment  had,  as  before  mentioned,  appli- 
cable to    the    nature  of  the  claim,  during  the  time 
two  persons  in  succession  have  held  the  office  or  bene- 
fice in  respect  whereof  such  render  of  tithes  in  kind 
shall  be  claimed,  and  for  not  less  than  three  years 
after  the  appointment  and  institution  "  or"  induction 
of  a  third  person  thereto ;  but  if  the  whole  time  of  suQh 
holding  be  less  than  sixty  years,  then  during  such  fur-  | 

ther  mmiber  of  years,  either  before  or  after,  or  partly  be-  I 

fore  and  partly  after,  such  holding,  as  with  it  will  make 
sixty  yearsy  and  also  during  three  years  after  the  ap- 
pointment and  institution  **  or"  induction  of  a   third 

person  to  the  same  office  or  benefice,  imless  there  be  i 

proof  that  the  payment  or  render  of  modus  was  made, 
or  enjoyment  had,  by  some  such  consent  or  agreement 
as  in  the  former  case  («). 

From  the  periods  fixed  by  this  last  statute,  however.  What  periods 
is  excluded  the  time  during  which  the  lands  or  tene-  ^^^  ^  - 
ments  have  been  held  or  occupied,  either  by  any  person 
entitled  to  the  tithes  thereof,  or  by  any  lessee  of  any 
such  person,  or  by  any  person  compounding  for  them 
with  any  such  person  so  entitled,  or  by  any  tenant  of 
any  such  person,  or  of  any  such  lessee  or  compounder, 
whereby  the  right  to  such  tithes  may  have  been,  or  may 
be,  during  any  time  in  the  occupier  of  the  lands  or 
tenements,  or  in  the  person  entitled  to  the  rent  there- 
of(^). 

From  the  period  of  thirty  years  fixed  by  the  same  sta- 
tute is  also  excluded  the  time  during  which  -either  any 

(r)  2  &  8  WiU.  4,  c  100,  s.  1.  {t)  Sect.  5. 

(*)  lb. 
L.  FF 
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person^  otherwise  capable  of  resisting  the  claim,  is  an 
in&nt,  idiot,  non  compos  mentis,  feme  coverte  or  lay 
tenant  for  life,  or  any  action  or  suit  has  been  pending 
and  diligently  prosecuted  until  abated  by  the  death  of 
any  party  or  parties  thereto  (m).  But  the  time  ex- 
cluded as  last  mentioned  is  not  excluded  from  the  other 
periods  of  limitation  prescribed  by  this  statute  (x). 

In  all  the  periods  fixed  by  this  last  statute,  all  pre- 
sim:iption  upon  proof  of  the  exercise  or  enjoyment  of  the 
right  or  matter  claimed,  for  any  less  time  than  those 
periods,  is  excluded  (y). 

Here,  also,  as  in  the  first  period  of  limitation  for  ad* 
Yowsons,  the  period  of  limitation,  when  the  right  is 
claimed  as  absolute  and  indefeasible,  is  neither  an  abso- 
lute term  of  years,  nor  such  a  term,  irrespective  of  the 
number  of  persons  who  have  held  the  office  or  benefice 
in  respect  whereof  the  render  of  tithes  in  kind  is  claimed, 
but  during  the  time  of  the  holding  of  it  by  at  least  two 
persons,  and  a  term  of  three  years  during  the  holding 
by  a  third  person,  yet  so  that  the  minimum  of  the  ag- 
gregate holdings  be  sixty  years ;  and  when  such  hold- 
ings have  been  for  a  less  number  of  years,  then  during 
such  fiirther  number,  either  before  the  commencement 
or  at  the  end  of  such  holdings,  as  will  complete  that 
term,  and  during  a  fiirther  term  of  three  years  of  the 
holding  by  a  third  person. 

The  three  years  of  the  holding  of  a  third  person  is  to 
be  after  his  ^^  appointment  and  institution  or  induction 
to  the  office  or  the  benefice ;"  as  if,  said  Coleridge,  J.  (z), 
institution  and  induction  were  synonymous  or  con- 
temporaneous. Pollock,  C.B.,  however  (a),  considered 
'^  or"  to  be  an  inaccuracy  or  misprint,  and  ought  to  be 
^^  and."     The  same  terms  are  used  in  the  statute  for 


(«)  Sect.  6. 
(«)  lb. 
(y)  Sect.  8. 


(z)  FeUowet  i.  day,  4  Q.  B. 
813,  321. 

(a)  Salkeld  v.  Johnson,  2  Ex. 
256,  280. 
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Ireland  on  the  same  subject  {b).  But  some  offices  are 
presentable  (c),  and  others  are  collatiye(^)5  and  although 
to  be  held  by  a  spiritual  person,  who  is  collated  and  in- 
stituted, but  not,  as  in  the  case  of  a  benefice,  necessarily 
inducted,  may  be  sine  curd  animarum,  and  therefore 
lay  foundation  (e).  May  not,  therefore,  these  terms  be 
taken  reddendo  singula  singulisy  the  appointment  and 
institution  applying  to  offices  only,  and  induction  to 
benefices  only  ?  The  intention  of  the  legislature,  in 
relation  to  benefices,  would  seem  to  be,  that  the  right 
claimed  ought  not  to  be  absolute  and  indefeasible,  un- 
less the  benefice  be  held  during  the  whole  period  of 
limitation  prescribed,  by  persons  who,  for  all  purposes, 
temporal  as  well  as  spiritual,  have  full  and  complete 
possession  of  the  benefice ;  and  to  give  them  such  pos- 
session, induction,  which  is  a  corporal  possession,  is 
essential  (/). 

The  object  of  the  statute  is  to  prevent,  after  an  en-  object  of  2  &8 
joyment  of  the  land  for  the  prescribed  period,  paying  ^"^  *'  ^'  '^' 
or  rendering  the  modus,  or  exempt  fi-om  or  discharged 
of  tithes,  the  modus,  or  the  exemption  or  the  discharge 
from  being  defeated  by  mere  parol  evidence  of  an  ex- 
press agreement  that  it  was  for  a  limited  period  only, 
and  after  the  payment  or  the  enjoyment  for  such  period, 
as  of  right y  to  confer  on  the  owner  of  the  land  a  title  to 
hold  it  subject  to  only  such  payment,  or  so  exempted  or 
discharged  {g). 

Non-payment  of  tithes  in  kind  is  to  be  shown  for  the  For  what  time 
required  number  of  years;  so  that  if  a  positive  non-  oftiA^to^be 
payment  of  them  for  the  ftill  thirty  or  sixty  years  were  ahown. 
shown,  that  would  be  conclusive  evidence  for'  all  time 
within  that  period.      If,  therefore,  the  payment  of  a 


CJ)  1  &  2  Vict.  c.  109,  8.  18.  Unooln,  7  B.  &  C.  189;  Mire- 

icS  Co.  Litt.  342  a.  lumse  t.  Rennell,  8  Bing.  551. 

(d)  See  AU.'Oen.  y.  St,  Orost  (f)  Hare  v.  Bicklejf,  Plowd. 

Hospital,  17  Beay.  435 ;    AU,-  526;  snpra,  p.  102. 

Oen.  ▼.  Ewelme  Hospital,  lb.  ( j)  Toymbee  t.  Brown,  8  Ex. 

866.  117. 

(/)  lb.;  Ren/Mll  y.  Bishop  of 

F  F  2 
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modus  sixty  years  ago  be  proved,  but  be  not  proved  in 
the  fifty-eighth  year,  the  claim  would  not  necessarily 
fidl ;  but  if  the  proof  extended  over  only  the  last  fifty- 
nine  years  it  would  not  do  (A). 

K  at  any  time  during  the  prescribed  period  such 
enjoyment  of  the  land  has  been  by  consent  or  agreement 
in  writing  expressly  made  or  given  for  the  purpose,  the 
render  of  tithes  in  kind  may  be  still  demanded.  But 
the  consent  must  be  to  the  payment  or  render  of  the 
very  modus,  or  to  the  exemption  or  discharge,  during  all 
or  some  part  of  the  period,  and  that  by  some  person  or 
persons  who  could  otherwise  have  objected  to  the  pay- 
ment or  render,  or  exemption  or  discharge ;  for  by  the 
words  of  the  statute  such  payment  or  render,  or  enjoy- 
ment, that  is,  the  payment  or  render,  or  the  enjoyment 
for  the  statutable  period,  must  be  made  by  consent  in 
writing  expressly  given  for  the  purpose,  and  who  was 
also  one  or  more  of  the  persons  who  held  the  office  or 
benefice,  and  not  merely  by  a  person  who  had  held  the 
same  prior  to  the  time  when  such  period  commenced  (t). 

The  evidence  of  the  consent  or  agreement  is  to  be, 
not  merely  parol,  but  written,  which  cannot  be  open  to 
mistake,  and  may  be  either  by  deed  or  by  a  less  formal 
instrument;  and  an  answer  to  a  bill  in  equity  by  the 
owner  of  the  land  during  the  prescribed  period  to 
establish  the  agreement  against  one  of  the  persons  who, 
during  that  period,  held  the  office  or  benefice  in  respect 
whereof  the  render  of  tithes  in  kind  might  be  claimed, 
and  who  signed  and  swore  to  such  answer,  might  per- 
haps be  sufficient  evidence  (A). 

The  Tithe  Commutation  Act(/)  does  not  interfere 
with  this  statute  of  the  2  &  3  Will.  4,  c.  100  (wi). 

The  period  of  limitation  for  sums  of  money  secured 


(A)  See  Earl  of  Stamford  ▼. 
Dunbar,  18  M.  &  W.  827. 

(i)  Tbymbee  v.  BroTvn,  8  Ex. 
117. 


(A)  See  S.  a 

(0  6  &  7  Wm.  4,  c  71,  8.  49. 

(m)  See  4  Q.  B.  859. 
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bj  mortgage^  judgment  or  lien^  or  otherwise  charged  charged  on 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  w^i^^ 
equity,  and  for  any  legacy  (n),  is  twenty  years  (o),  and  twenty  yeaw. 
not  beyond  by  reason  only  of  the  person,  or  some  of 
the  persons,  claiming  being,  when  the  cause  of  action 
accrues,  beyond  the  seas  (/?).     This  section  of  this  last 
statute,  like  sect.  14  of  it  (y),  is  retrospective,  and  is  in- 
tended to  prevent  actions  thereafter  to  be  brought, 
whether  on  past  or  future  transactions  (r ). 

In  the  case  of  a  mortgage  of  an  interest  in  land  the  Where  a  mort- 
twenty  years  may  elapse,  and  by  the  sect.  24,  as  re-  SJS^'SJly- 
spects  such  interest,  and  by  the  sect.  40,  and  the  ment  after 
chap.  42,  or  either  of  them  («),  as  respects  the  money, 
the  right  of  the  mortgagee  may  be  barred,  and  yet,  by 
reason  of  the  nature  of  such  interest,  he  may  obtain  the 
payment  of  his  mortgage  money  out  of  such  interest. 
Thus  where  a  legacy,  charged  on  land  and  payable  on 
the  death  of  a  tenant  for  life,  was  assigned  by  way  of 
mortgage,  and  no  part  of  the  principal,  nor  any  interest, 
was  paid,  nor  any  acknowledgment  of  the  right  of  the 
mortgagee  was  given  within  twenty  years  from  the 
mortgage,  and  the  representative  of  the  mortgagor 
claimed  the  payment  of  the  legacy  as  against  the  mort- 
gagee, on  the  ground  that  the  mortgage  debt  was 
barred,  the  court  held  that,  on  the  death  of  the  tenant 
for  life,  the  mortgagee  would  be  entitled  to  claim  the 
legacy  within  twenty  years  from  such  death,  which  had 
not  elapsed,  and  dismissed  the  claim  {t). 

If,  in  the  case  of  judgments,  by  the  operation  of  mar-  Whether  by 

shalling  of  assets,  simple  contract  creditors  become  en-  JJ^i^  ^' 

titled  to  stand  in  the  place  of  a  judgment  creditor,  and  tract  creditors 

thus,  as  to  the  assets  of  the  debtor,  acquire  the  right  of  "me  as^ndg- 

ment  exeditora. 

(»)  Vide  supra,  p.  887.  (r)  Per  Lord  Campbell,  C.  J., 

(O  8  &  4  Will.  4,  c.  27,  s,  40.  8  EU.  &  B.  487. 

(p)  19  &  20  Vict.  c.  97,  s.  10.  («)  See  Ibnyth  v.  Bristotve,  8 

Iq)  Thompson  v.    Waithman,  Ex.  716. 

8  Drew.  628.    See  also  Sealer  v.  (t)  Seager  t.  Atton,  supra. 
Agton,  8  Jut.,  N.  S.  481. 
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haying  their  claims  satisfied  out  of  those  assets  of  the 
debtor  which,  independently  of  that  operation,  could  be 
reached  by  a  judgment  creditor  only,  those  simple  con- 
tract creditors,  like  the  judgment  creditor,  will  not  be 
deprived  of  their  claims  by  the  lapse  of  a  less  period  of 
time  than  twenty  years  («). 

The  actual  question  decided  in  Vickers  v.  Oliver^ 
however,  has  been  the  subject  of  a  diversity  of  judicial 
opinion.  Some  observations  upon  the  case  were  made  by 
the  court  in  Busby  v.  Seymour  (w),  which,  in  Ellard  v. 
Cooper  (x),  was  contended  to  be  opposed  to  Vickers  v. 
Oliver.  But  the  court,  in  Ellard  v.  Cooper ^  said  the 
cases  were  not  in  conflict ;  that  Vickers  v.  Oliver ,  con- 
sidering the  ground  on  which  the  right  of  marshalling 
stands,  namely,  the  substitution  of  the  simple  contract 
creditors  for  the  specialty  creditors,  was  rightly  decided ; 
and  that,  referring  to  the  dates  of  the  &ct8  of  Busby  v. 
Seymour,  even  a  specialty  creditor,  at  the  time  when 
the  claim  was  first  asserted  against  the  real  estate,  would 
have  been  barred  by  lapse  of  time. 

But  in  Fordham  v.  Wallis  (y).  Turner,  V.-C,  said, 
that  upon  examining  the  case  of  Vickers  v.  Oliver,  the 
judgment  will  be  found  not  at  all  to  bear  out  the  mar- 
ginal note  as  to  the  simple  contract  creditor  not  being 
barred  by  the  lapse  of  less  than  twenty  years ;  that  the 
case  in  Busby  v.  Seymour  was  referred  to  the  true 
ground  on  which,  by  the  judgment,  it  was  rested ;  that 
he  could  find  no  authority  for  saying  that  the  court 
would  marshal  assets  at  the  instance  of  a  plaintiff  whose 
immediate  right  against  the  real  estate  is  barred  by  the 
Statute  of  Limitations ;  that  simple  contract  creditors 
have  now  a  direct  right  against  the  real  estate,  in  case  of 
a  deficiency  of  the  personal,  and  do  not  require  the  aid  of 
the  court  to  marshal  the  assets  in  order  to  give  them  a 

(t*)   Viekert  y.  Oliver,  1  You.  (x)  1  Ir.  Eq.  Rep.,  N.  S.  376, 

«f  C.  C.  C.  211.  (y)  10  Hare,  217. 

(r)  I  Jo.  &  Lat.  527. 


BETWEEN  SUBJECT  AND  SUBJECT.  439 

remedy  against  the  real  estate ;  that  for  whatever  pur- 
pose the  doctrine  of  marshalling  may  be  necessary  to  be 
kept  on  feot,  he  did  not  think  it  ought  to  be  kept  alive 
for  the  purpose  of  giving  indirectly  a  right  which  could 
not  be  asserted  directly;  that  the  consequence  would 
be,  that,  in  all  cases  where  there  are  any  specialty  debts, 
the  simple  contract  creditors  would  be  entitled  to  sue 
the  real  estate  at  any  time  within  which  the  specialty 
creditors  could  have  sued ;  in  effect,  to  create  in  equity 
the  same  limitation  as  to  simple  contract  debts,  as  the 
statute  has  prescribed  as  to  specialties,  and  that  this 
probably  was  the  point  to  which  the  observations  upon 
Vichers  v.  Oliver  in  Busby  v.  Seymour  were  addressed. 

The  period  of  limitation  for  arrears  of  dower,  and  da-  Arreare  of 
mages  on  account  of  such  arrears,  is  six  years  (ar),  and,  ^^^^^r 
as  in  the  case  of  the  last  period,  not  beyond,  by  reason  them,  six 
only  of  the  person  or  some  of  the  persons  claiming 
being,  when  the  cause  of  action  accrues,  beyond  the 
seas  (a). 

In  point  of  time  there  was  not,  in  general,  prior  to 
the  3  &  4  Will.  4,  c.  27,  in  relation  to  arrears  of  dower, 
or  to  damages  for  such  arrears,  any  limitation,  and  a 
court  of  equity  would  give  her  profits  fi*om  the  time, 
not  only  of  her  demanding,  which  is  the  time  she  is  to 
have  it  in  her  writ  of  dower  (ft),  but  firom  the  time  of 
her  title  accruing  (c). 

Damages  for  arrears  of  dower  were  given  to  doweresses 
by  the  Statute  of  Merton  {d\  firom  the  death  of  the 
husband  to  the  day  whereon,  by  judgment,  they  recover 
seisin  of  their  dower,  and  in  quare  impedit  by  the  Sta- 
tute of  Westminster  the  2nd  (^). 

(«)  3  &  4  Will.  4,  c.  27,  8.  41.  Ves.  Ir.  122;  Oliver  v.  Richard- 

(a)  19  &  20  Vict  c.  97,  8.  10.  ton,  9  lb.  222  (12  yeare);  CwHU 

{h)  Dohsan  v.  Dobson,  8upra;  v.  Curtis,  2  B.  C.  C.  620,  632. 

Watson  V.  Watson,  supra.  (rf)  20  Hen.  8,  c.  1.    See  2  Inst. 

(o)    Per    Lord    Hardwicke,    3  80. 

Atk.  131;  Mwidy  v.  Afnndy,  2  (e)  18  Edw.  1,  c.  6. 
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Although,  however,  the  3  &  4  Will.  4,  c.  27,  fixed 
the  limitation  of  time  for  damages  on  account  of  arrears 
of  dower  to  six  years,  yet  the  subsequent  statute  of  the 
same  session  (/)  enacts  that  aJl  actions  for  damages 
given  by  any  statute  then  or  thereafter  in  force,  shall 
be  commenced  and  sued  within  two  years  after  the 
cause  of  action  or  suit,  but  not  after.  This  statute, 
however,  applies  to  England  only.  A  similar  enact- 
ment for  Ireland  was  not  passed  until  1853  (y). 

A  difference  in  the  effect  of  the  chap.  42  upon  the 
chap.  27  is,  that  by  the  chap.  42,  the  later  statute,  in 
cases  like  Paget  v.  Foley  (h\  and  Strachan  v.  Tho- 
mas{i\  arrears  of  rent  on  specialties  are  recoverable 
for  a  longer  period,  and  damages  given  by  any  statute  are 
recoverable  for  a  shorter  period  than  by  the  chap.  27,  the 
earlier  statute.  In  other  words,  in  the  former  case,  the 
chap.  42  has  an  enlarging,  in  the  latter  case  a  restrictive, 
operation.  K,  however,  the  principle  of  the  distinction 
stated  as  involved  in  these  two  decisions,  between  the 
effect  of  these  enactments  in  relation  to  the  land  and  to 
the  person  (A),  be  adopted,  then  the  period  of  limitation 
for  these  arrears  is,  as  to  the  land,  six  years,  but  as  to 
the  person,  two  years. 

The  period  of  limitation  for  arrears  of  rent,  of  interest 
in  respect  of  any  sum  of  money  charged  upon  or  pay- 
able out  of  any  land  or  rent,  or  in  respect  of  any  l^acy, 
and  damages  in  respect  of  such  arrears' of  rent  or  inte- 
rest, the  rent  being  rent  within  the  meaning  of  that 
term  as  used  in  the  sect.  1  of  3  &  4  Will.  4,  c.  27  (/),  is 
six  years  (m),  and  not  beyond,  by  reason  only  of  the 
person,  or  some  of  the  persons  claiming  being,  when 
the  cause  of  action  accrues,  beyond  the  seas(n). 

(/)  8  &  4  Will.  4,  c  42,  s.  3.  Macn.  &  G.  640. 

ig)  16  &  17  Vict  c.  113,  s.  20.  (V)  Vide  ante,  Chap.  IH.  of  this 

(A)  2  Bing.  N.  C.  679.  Book. 

(i)  12  Ad.  &  E.  536.  (m)  lb.  8.  42. 

(A)  Hunter   y.    Nookolds,    1  (»)  19  &  20  Vict  c  97,  8. 10. 
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But  where  any  prior  mortgagee  or  other  incumbrancer  Where  a  prior 
has  been  in  possession  of  any  land^  or  in  the  receipt  of  ^^bee^S^ 
the  profits  thereof,  within  one  year  next  before  an  action  poaBeaaion. 
or  suit  is  brought  by  any  person  entitled  to  a  subse- 
quent mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  in- 
cumbrance may  recover  the  arrears  of  interest  becoming 
due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  possession  or  receipt  as  aforesaid, 
although  such  time  exceed  six  years  (o).  This  is  a  very 
reasonable  provision  (/?),  inasmuch  as  no  laches  could 
be  imputed  to  the  mortgagee,  who  was  unable  to  gain 
possession  by  reason  of  a  prior  incim:ibrancer  being  in 
possession,  it  was  thought  imjust  to  limit  such  mort- 
gagee to  six  years  of  arrears;  and  he  was  enabled, 
therefore,  to  recover  all  the  arrears  which  became  due 
during  the  time  that  possession  of  the  land  was  held  by 
the  prior  mortgagee.  No  doubt  the  exception  is  a  very 
just  one ;  but  the  reason  of  that  exception  is  this,  that 
when  a  prior  mortgagee  was  bond  fide  in  possession, 
then  that  possession  excluded  the  subsequent  mortgagee 
firom  being  enabled  to  recover  rents,  or  to  recover  lands, 
or  to  enter  into  possession  (y). 

Where  a  mortgagee  enters  within  six  years  after  an 
acknowledgment  to  a  prior  mortgagee,  who  postponed 
his  mortgage  to  that  of  the  mortgagee  so  entering,  the 
statute  cannot  operate  against  the  latter  mortgagee,  but 
his  right  to  interest  is  protected  by  the  provision  (r). 

The  meaning  of  the  proviso  in  sect.  42  is,  that  the  Meaning  of 
possession  of  the  prior  incmnbrancer  shall  not  bar  the  ^^^^ 
subsequent  incumbrancer  from  the  arrears  which  accrued  c.  27. 
during  the  time  of  such  possession,  though  it  exceed  six 
years  («).     The  first  clause  in  sect.  42,  and  the  proviso 

(0)  Sect.  42.  Compimy,  6  De  Gex  M.  &  G. 

{p)  1  Con.  &  L.  616.  270. 

(a)  (Mnnery  v.  Evtms^  11  H.  (#)  Seott  t.  Nixon,  2  Con.  & 

L.  a  116, 136.  L.  268;  Hewry  y.  Sm/Uhf  1  lb. 

(r)  JoHin  t.  8.  JS.  RaUway  616. 
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When  appli- 
cable. 


When  inappli- 
cable. 


in  the  same  section,  are  in  pari  materia^  and  it  is  no 
sufficient  reason  for  construing  them  differently  that  the 
last  has  some  words  which  are  wanting  in  the  first  {t). 
Therefore  the  express  mention  of  mortgages  in  the  pro- 
viso is  to  be  construed  so  as  to  include  them  in  both 
branches  of  the  section  (u).  So,  also,  as  in  the  first  clause 
of  this  section,  charges  on  rent  as  well  as  on  land  are 
expressly  mentioned,  and  in  the  proviso  land  only  is 
mentioned  as  the  subject  of  the  charge ;  and  as  in  the 
sect.  40,  which  is  also  in  pari  materidy  rent  as  well  as 
land  is  mentioned  as  the  subject  of  charge,  the  proviso  in 
the  sect.  42  may  also  include  charges  upon  rent.  This 
provision,  however,  has  been  said  not  by  any  means 
adequately  to  provide  for  the  various  cases  for  which, 
where  there  are  several  mortgagees  [mortgages?]  upon 
the  same  estate,  provision  was  necessary,  and  was  ob- 
viously meant  to  be  made  (x). 

Although  the  claimant  of  arrears  subject  to  prior  in- 
cumbrances do  not  enforce  every  equitable  right  he  has, 
he  is  stiU  entitled  to  the  benefit  of  this  exception. 
Therefore,  where  an  equitable  annuitant,  to  whom  pri- 
ority over  a  legal  charge  had  been  given,  but  whose 
annuity  was  still  subject  to  the  possession  of  a  person 
under  a  legal  right  derived  under  a  prior  title,  prevent- 
ing the  annuitant  fi'om  either  recovering  the  possession 
or  distraining,  did  not  file  his  bill  to  enforce  his  charge, 
he  was  held  entitled  to  more  than  six  years'  arrears  (y). 

This  section  does  not  apply  where  the  legal  holder  of 
a  defunct  or  satisfied  chaise  or  incumbrance,  or  of  an 
existing  charge  or  incumbrance,  is  not  himself  actually 
in  possession,  or  in  receipt  of  the  rents  and  profits,  but 
where  an  individual  is  in  that  possession,  or  in  that 
actual  receipt,  who  is  entitled,  by  a  trust  declared  in 


(0  8  Ad.  &  E.  895. 

(«)  See  Henry  y.  Smithy  1 
Con.  &  L.  506;  Bolding  y.  Lane, 
8  Giff.  561,  574. 


(a?)  Per  Wigrmm,  V.-C.,  2>ii 
Vigier  y.  Lee,  2  Hare,  383. 

(y)  Drought  y.  Janei,  2  Ir.  £q. 
R.808. 
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equity  9  to  the  benefit  of  that  outstanding  charge  or  in- 
cumbrance (z) ;  nor  to  the  case  of  a  tenant  for  life 
and  a  remainderman,  where  the  estate  for  life  is  not, 
and  the  remainder  is,  bound  by  a  judgment  (a). 

Although  in  equity,  before  the  3  &  4  Will,  4,  c.  27,  Arrears  of 
a  charity  was  not  barred  by  the  Statute  of  Limitations,  JJndsT  ^  *^ 
21  Jac.  1,  c.  16,  yet  in  directing  an  account  of  rents  in 
favour  of  a  charity,  the  Court,  in  general,  adopted  the 
period  fixed  by  that  statute  in  matters  of  account,  six 
years,  as  a  role  in  determining  the  period  over  which 
the  account  should  be  extended  (i),  especially  when  the 
question  was  what  was  the  effect  and  true  construction 
of  the  instrument  under  which  the  trust  was  created  (c). 

If,  indeed,  the  rents  of  the  charity  property  clearly 
appeared  to  have  been  received  by  persons  to  whom 
they  clearly  did  not  belong,  the  account  would  not  be 
for  a  shorter  period  than  the  strict  right  demanded  (d  ). 
In  one  case,  indeed  (^),  an  account  for  a  period  of  200 
years  was  directed;  but  the  defendants,  by  their  an- 
swer, submitted  to  account  generally,  and  stated  that 
the  amount  received  by  the  corporation  would  appear 
from  their  books,  and  that  they  had  always  been  willing 
to  accoimt.  And  in  Attorney ~ General  y.  Brewers^ 
Company  (/),  an  account  of  rents  for  a  period  of  thirty- 
seven  years  was  directed. 

As  turnpike  tolls  are  not  land  within  the  meaning  of  Not  arrears  o£ 
the  section  1  of  the  last  statute  (y),  arrears  of  interest  for  mortOTgeof 
a  sum  charged  on  such  tolls  are  not  within  this  period  turnpike  tolls. 
of  limitation  of  six  years  (A). 


(2)  Chinnery  v.  IhaMy  11  H.  (c)  2  Jac  &  W.  321. 

L.  0. 115,  186.  la)   AU.'O&n,  v.   BoTvyer,  3 

{a)  Vincent  t.  Qanig^  1  Jo.  &  Ves.  729. 

LaL  697.  {e)  Att.-Oen.  v.  Mayor,  ^c, 

(Jb)  2  Eq.  Ca.  Ab.   12;   Jac.  of  Exeter,  saprsL 

446;    AU,-Qen.  v.   Mayor,  ^c,  (/)  1  Mer.  496. 

of  Coventry,  2  Vem.  397,  dt  2  \g)  Vide  sup.  Chap.  III.  of  this 

Jac    &  W.    321;    AU.'Oen.  v.  Book. 

Mayor  of  Bristol,  3  Mad.  319;  (A)  MellUhy,  BrooJu,  BBqay, 

2  Jac  &  W.  321.  22. 
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In  spiritoal 
courta. 


The  period  of  limitation  for  tithes,  as  a  chattel  (i), 
legacies,  or  other  property  which  may  be  recovered  at 
law  or  in  equity,  is  the  same  in  any  spiritual  Court  as 
at  law  or  in  equity  {k\ 


Period  for 
land  or  rent 
commences 
from  the  first 
accmer  of  the 
right 


Sometimes 
before. 


The  provisions 
of  c.  27  regu- 
lating thit|. 


Section  III. 

The  several  Termini  yrom  whence  the  Different 
Periods  of  Limitation  are  to  be  compute^* 

The  several  termini  firom  whence  the  different  periods 
of  limitation  stated  in  the  last  Section  are  to  be  com- 
puted, especially  in  relation  to  the  subjects  to  which 
the  3  &  4  Will.  4,  c  27,  is  applied,  are  various, 

Where  the  right  to  land  or  rent  is  claimed  at  law, 
the  twenty  years  are  computed  from  the  time  when  the 
right  to  recover  first  accrues,  either  to  a  person  through 
whom  the  claimant  claims,  or  to  the  claimant  himself, 
and  not  generally  firom  the  cause  of  action  or  suit,  as 
in  the  3  &  4  WiU.  4,  c.  42,  s.  Z{1). 

In  some  cases  as  to  land,  in  the  case  of  rent,  and  also 
in  some  other  cases,  the  statute  makes  the  time  of  limi- 
tation to  begin  firom  a  time  before  the  right  to  recover 
has  accrued  (m). 

The  various  cases  in  which  the  right  is  to  be  deemed 
to  have  first  accrued  generaUy,  and,  imder  certain  cir- 
ciunstances,  with  respect  to  the  nature  of  the  estate  or 
interest  in  the  property  claimed,  are  specially  provided 
for  by  the  section  3,  the  six  next  following  sections,  and 
the  section  15 ;  and  the  object  of  these  sections  is  to  ex- 
plain and  give  a  construction  of  the  enactment  contained 


(i)  Vide  Chap.  IIL,  Sect  IL  of 
this  JBook. 
(*)  3&4WilL4,c27,B.48. 


(Z)  Sandart  y.  Coward,  15  M. 
&  W.  48 

(m)  16  M.  &  W.  665;  6  Ex. 
181;  9  Q.  B.  368. 


PERIODS  OP  LIMITATION.  445 

in  the  section  2,  as  to  ^'  the  time  at  which  the  right 
shall  be  deemed  to  have  first  accrued,"  but  only  in  those 
cases  in  which  doubt  or  difficulty  might  occur,  leaving 
every  case  which  &IIs  plainly  within  the  general  words 
of  the  2nd  section,  but  is  not  included  amongst  the  in- 
stances given  by  the  3rd,  and  these  other  sections,  to  be 
governed  by  the  operation  of  the  2nd(7i),  and  the  cases 
specified  are  not  merely  by  way  of  illustration,  but 
determine,  in  those  cases,  the  point  of  time  fix>m  which 
the  time  limited  by  the  section  2  is  to  be  computed  (o); 
and  in  all  other  cases,  not  so  specified,  the  time  when 
the  right  accrues  is  to  be  determined  according  to  the 
nature  and  circumstances  of  the  case. 

Where  the  claimant,  or  some  one  through  whom  he  DinxMseasion, 
claims  either  as  heir,  issue  in  tail,  tenant  by  the  curtesy  ^^^p^"' 
of  England,  tenant  in  dower,  successor,  special  or  ge-  Beasion. 
neral  occupant,  executor,  administrator,  legatee,  hus- 
band, assignee,  appointee,  devisee  or  otherwise,  or  as 
lord  by  escheat  (/?),  has  been,  in  respect  of  the  estate 
or  interest  claimed,  in  possession  or  in  receipt  of  the 
profits  of  the  land,  or  in  receipt  of  the  rent,  and  while 
entitled  thereto  has  been  dispossessed,  or  has  discon- 
tinued such  possession  or  receipt,  the  right  first  accrues 
at  the  time  of  such  dispossession  or  discontinuance  of 
possession,  or  at  the  last  time  at  which  any  such  profits 
or  rent  were  or  was  so  received  (y). 

The  words  dispossession  or  discontinuance  of  posses-  But  of  land 
sion  here  used  are  applicable,  not  to  rent,  but  to  land  *^y* 
only  (r). 

Dispossession  means  the  actual  ouster  or  expulsion  of  DispoaBesnoD, 
a  person  having  a  right  to  the  possession  (*).  ^^^* 

The  withholding  of  tithes  by  the  occupier  of  land,  if 

(n)  8  Bing.  N.  C.  558.  See  also  (^)  Sect.  8. 

2  lb.  513;  8  Lr.  L.  R.  468.  (r)  16  M.  &  W.  664;    6  Ex. 

ip)  2  Bing.  K  C.  515.  178.    See  also  sects.  10,  11. 

0>)  Sect.  1.  («)  See  10  C.  B.  84. 


446  THE  TERMINI  OF  THE 

the  non-render  of  them  be  within  the  3  &  4  Will.  4, 

c.  27,  would  not  be  dispossession  {t), 

Diaocmtmn-  Discontinuance  of  possession  means  the  quitting  pos- 

s^on,  ¥^t     session  of  land  to  the  possession  of  which  the  person  quit- 

^  tingwas  entitled, analogous  to  dispossession — the  ceasing 

to  possess  when  he  had  a  right  to  possess  («),  followed  by 

the  actiud  possession  of  another  person. 

To  constitute  the  discontinuance,  there  must  be  both 
dereliction  by  the  person  who  has  the  right,  and  actual 
possession,  whether  adverse  or  not,  to  be  protected  (r). 
Thus  a  husband  and  wife  in  possession  of  land,  and 
seised  in  fee  in  her  right,  the  husband  being  also  tenant 
by  the  curtesy  initiate  (ar),  quitting,  and  for  forty 
years  (y )  remaining  out  of  possession,  which  is  taken 
and  continued  by  another  person,  is  a  discontinuance  of 
possession,  and  operates  an  absolute  bar(;;). 
What  not  But  a  tenant  in  tail,  executing  a  conveyance  by  a 

feoffinent,  operating  a  discontinuance  of  the  estate  tail, 
ceases  to  be  entitled  to  the  land  conveyed,  and  cannot 
therefore  be  said  to  have  discontinued  his  possession 
while  entitled  thereto  within  the  section  3  (a). 

The  discontinuance  by  a  landlord  of  the  receipt  of  rent 
from  his  lessee  is  not  a  discontinuance  of  possession  by 
him,  for  until  the  expiration  of  the  lease  there  is  no  right 
to  the  possession  (&). 

The  relinquishment  of  the  possession  of  the  estate  of 
a  wife  by  her  and  her  husband  to  a  stranger,  on  the  con- 
veyance of  the  husband,  is  not  a  discontinuance  of  the 
possession  within  this  section  (c),  as  the  relinquishment 

(t)  See  Lord  Shannon  y.  Hodr  (y)  Sect  7. 

der,  2  Ir.  L.  B.  223,  n.  («)  Doe  d.  Corhyn  v.  Brangt/m, 

(u)  Cannon  t.  Biminffton,  12  8  Ad.  &  £.  63. 

C.  B.  1;  Austin  r.  Llewellyn,  9  (a)  Cannon  t.  JRimington,  12 

Ex.  276.  C.  B.  1. 

(«)  APDonneU  v.  APXinty,  10  (b)  Doe  d.  Davy  ▼.  Oaenkam, 

It.  L.  R.  614;  Smith  v.  Lloyd,  9  7  M.  &  W.  131.    See  alfio  Cfrant 

Ex.  662;    P^le  v.  GHffith,  on  t.  EllU,  9  lb.  118. 

ennor,  16  Ir.  C.  L.  R.  277.  (<?)  Jumpten  v.  PUehers,  13 

ix)  Co.  litt.  80  a.  Sim.  827. 
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withont  any  such  conveyance  or  any  contract  for  the 
purpose  would  he{d). 

Where  the  discontinuance  of  possession  is  by  one 
person,  the  period  of  limitation  is  computed  from  the 
taking  of  the  possession  by  another,  and  as  weU  in  the 
case  of  quarries  {e)  and  mines  (y),  as  of  the  surface  of 
land(y).  Where  there  has  been  no  possession,  there 
can  be  no  dispossession,  of  land,  and  no  receipt,  there 
can  be  no  discontinuance  of  the  receipt,  of  rent,  under 
the  sect.  3 ;  but  yet,  under  the  sect.  2,  the  period  of 
limitation  will  be  computed  from  the  time  when  the 
claimant  was  entitled  to  the  possession  or  to  the  re- 
ceipt (A). 

The  twenty  years,  in  the  case  of  rent,  must  always  be  Discontmu- 
from  the  last  actual  receipt  of  it,  and  not  at  the  option  ^^rentT^*^ 
of  the  claimant,  from  the  time  when  the  receipt  was 
discontinued  (i). 

The  receipt  of  a  fee  fium  rent  charged  on  lands  from 
the  owner  of  only  part  of  them,  is  no  discontinuance  of 
the  receipt  of  the  rent  as  respects  the  other  part  of  the 
lands,  so  as  to  preclude  the  owner  of  the  rent  from  reco- 
vering it  frx)m  the  owner  of  such  other  part ;  and  before 
the  rent  can  be  presumed  to  be  extinguished,  the  non- 
payment of  it  out  of  any  part  of  the  lands  charged  with  it 
must  be  shown.  The  mere  fiwjt  of  its  not  having  been 
demanded  from  the  owner  of,  or  having  been  levied  out 
of  only  one  part,  affords  no  evidence  that  it  was  not 
levied  out  of  the  other  part  of  the  lands,  and  the  per- 
sons entitled  to  the  rent  would,  by  proving  payment 
out  of  any  of  the  lands  charged  with  it  down  to  a  time 
within  the  period  of  limitation,  be  entitled  to  resort  to 

{d)  Doed.  CorbjfnY,  £ranston,  Ir.  L.  R.  376;  Poole  v.  Griffith, 

supra.  15  lb.  239. 

(0)  APIhnnell  y.  M*Mnty,  10  (A)  Jame*  v.  Salter,  2  Bing. 

Ir.  L.  R.  514.  N.  C.  605;  8  lb.  644. 

(/)  SmUhy. Lloyd,  9  Ex.  662.  (i)  16  M.  &  W.  547;  5  Ex.  166. 

(g)  Tottenham  v.  Byrne,  12 


448  THE  TEBMINI  OF  THE 

any  part  of  the  lands^  although,  haying  had  it  paid  by 
others,  thej  did  not  resort  to  a  part  of  the  lands  {j). 

On  abatement  In  cases  of  abatement  (A),  that  is,  when  the  claimant 
claims  the  estate  or  interest  of  a  deceased  person,  who 
continued  in  the  possession  or  receipt  in  respect  of  the 
same  estate  or  interest  until  his  death,  and  was  the  last 
person  entitled  to  such  estate  or  interest  who  was  in 
such  possession  or  receipt,  the  right  of  the  heir  or  de- 
visee first  accrues  on  the  death  of  such  deceased  per- 
son (Z). 

The  right  of  the  heir  or  the  devisee  is  barred,  on  the 
expiration  of  twenty  years  computed  from  the  last  actual 
receipt  of  rent  by  the  ancestor  or  testator.  Kent  merely 
becoming  due  to  him  in  his  lifetime,  and  within  twenly 
years  before  the  commencement  of  an  action  or  suit  by 
the  heir  or  devisee,  but  never  paid,  does  not  preserve 
the  right  of  the  latter  (m). 

On  alienation.  In  cases  arising  on  alienation,  that  is,  when  the 
claimant  claims  in  respect  of  an  estate  or  interest  in 
possession  assured  by  any  instrument  other  than  a  will, 
to  him,  or  to  one  through  whom  he  claims,  as  just  no- 
ticed, by  a  person  being  in  respect  of  the  same  estate  or 
interest  in  the  possession  or  receipt  of  the  profits  of  the 
land,  or  in  the  receipt  of  the  rent,  and  no  person  en- 
titled under  such  instrument  has  been  in  such  possession 
or  receipt,  the  right  first  accrues  when  the  claimant,  or 
the  person  through  whom  he  so  claims,  was  entitled  to 
such  possession  or  receipt  by  virtue  of  such  instru- 
ment (n). 

By  lease.  A  lessee  entering  into  possession  of  only  part  of  the 

demised  premises,  and  paying  the  full  rent  for  all,  but 
never  in  any  way  entering  into  the  possession,  or  into 

(/)  Warren  v.  BatcTnan,  Flan.  Com.  167, 168. 
&  K.  It.  R  448;  ArehbUhop  of         (Z)  Sect.  3. 
Dublin  y.  Lord  TrimUiUmj  12  Ir.  (m)  Bamei  y.  Zumleyy  16  W. 

Eq.  R.  264.  B.  674. 

Ck)  See  Co.  Litt.  277  a;  3  Bl.  (»)  Sect  3. 
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the  receipt  of  the  profits  of  the  remainder,  loses,  at  the 
end  of  twenty  years  fi-om  the  commencement  of  the  lease, 
as  against  the  person  then  in  possession  of  the  remain- 
der, who  did  not  come  in  mider,  or  in  privity,  with  either 
the  lessor  or  the  lessee,  the  right  thereto,  notwithstand- 
ing the  pendency  of,  or  the  possession  of  the  other  pre- 
mises under,  or  the  payment  of  the  rent  reserved  by, 
the  lease  (o). 

The  case  of  a  cestui  que  trust  holding  possession  of  When  not,  on 
land  imder  the  trustee  does  not  fall  within  this  clause,  ^^^^*"^°  ^^ 
which  is  meant  to  apply  to  cases  where  the  person 
holding  the  land  does  not  hold  it  under,  or  in  privity 
with,  the  person  in  whom  the  right  of  entry  is  supposed 
to  be.  The  cestui  que  trust  in  such  case  holds  posses- 
sion under  the  trustee,  and  under  the  protection  of  the 
instrument  by  which  the  estate  is  conveyed  to  the 
trustee.  It  cannot,  therefore,  be  said,  that  it  is  a  case 
in  which  ^^  no  person  entitled  under  the  instrument"  has 
been  in  possession,  for  the  cestui  que  trust  has  virtually 
been  in  possession  under  the  instrument  {p). 

Whether  it  was  necessary  for  a  mortgagee,  not  taking  On  a  mort- 
possession  of  the  property  mortgaged,  to  bring  his  f^^^°"' 
action  within  twenty  years  from  the  day  of  default  in 
paying  the  mortgage  money,  independent  of  payment 
of  interest  or  principal,  was  doubted  in  Doe  d.  Jones  v. 
Williams {qy  Dearman  v.  Wyche{r)  seems  to  have 
been  considered  as  decided  on  the  ground  of  adverse 
possession,  or  at  least  as  not  decided  on  the  doctrine  of 
non-adverse  possession  (*).  The  consequence  of  this 
doubt,  if  well  founded,  was  considered  alarming  to  mort* 
gagees,  and  hence  {t)  the  statute  1  Yict.  c.  28. 

The  immediate  evil  contemplated  by  this  statute  was,  1  Yict.  c  28. 
that  the  c.  27  might  be  held  to  run  from  de&ult  in  pay- 
Co)  See  16  Ir.  L.  R.  270.  (r)  9  Sim.  670. 
ip)  Garrard  t.  Tucky  8  C.  B.          («)  2  Con.  &  L.  160.    . 
231.                                                         (t)  2  Hare,  332;  10  Ir.  L.  B., 
(9)  5  Ad.  &  £.  291.                        N.  S.  362. 

L.  GO 
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ment  of  the  mortgage  money,  though  the  interest  might 
haye  been  paid  for  nineteen  years  afterwards,  although 
perhaps  applicable  to  other  cases  («) ;  and  the  object  of 
the  later  statufe  appears  to  haye  been  to  make  mortgages 
an  ayaOable  security,  where  they  were  good  and  yalid 
in  their  inception^  and  the  mortgagee,  haying  receiyed 
payment  of  his  interest,  cannot  be  charged  with  any 
laches  (x),  and  to  presenre  in  the  mortgagee  the  right 
to  make  an  entry,  and  bring  an  ejectment  torecoyer 
lands,  the  language  of  the  40th  section  of  the  earlier 
statute  being  confined  to  cases  of  recoyery  of  the 
money  (y). 
Who  apenon  A  purchaser  of  land  from  the  mortgagor  paying  the 
a^oruace  ^"  principal  and  interest  to  the  mortgagee,  and  taking  his 
within.  conyeyance  from  mortgagor  and  mortgagee,  is  a  person 

claiming  under  a  mortgage  within  1  Yict.  c.  28,  and  is 
not  barred  of  his  title  under  the  sect.  2  of  the  c.  27, 
until  the  expiration  of  twenty  years  fix)m  such  pay- 
ment (z). 
Interest  paid         If  &  mortgage  comprise  different  estates,  and  the  in- 
a'  ^^tato'  ^   terest  on  the  mortgage  is  paid  out  of  the  rents  of  only 
one  of  the  estates,  and  the  others  are  conyeyed  to  a  pur- 
chaser for  yalue,  the  right  of  the  mortgagee  as  against 
the  other  estates  will  first  accrue  on  the  last  of  such 
payments  of  interest  (a). 
Mortgage  be-         J£  after  the  possession  has  been  acquired  against  the 
repaid  ^OT,  owner,  but  before  the  time  of  limitation  has  expired,  he 
time  of  limita-  mortgage  the  property,  and  continue  to  pay  the  interest 
^^  **^  until  afl«r  the  time  expire,  the  mortgagee  will  not  be 

barred,  and  may  recoyer  against  the  person  in  posses- 
sion (i). 

(m)  Per  Lord  Campbell,  C.  J.,  17  Q.  B.  878. 

17  Q.  B.  377.  (a)  Chinnery  t.  Eifam,  11  H. 

(flj)  17  Q.  B.  871 ;  10  Ir.  L.  R.,  L.  C.  116;  Musierry  v.  Chinnery, 

N.  S.  861.  9  Ir.  Eq.  R.,  N.  S.  94. 

(y)  Chinnery  v.  Ihfans,  11  H.  (ft)  JDoe  d.  Palmer  v.  Byre,  17 

L.  C.  116, 188.  Q.  B.  866;  Ibrd  v.  Ayer,  2  HarL 

(z)  Doe  d.  Baddeley  v.  Maeeey,  &  C.  279. 
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But  the  owner,  after  he  is  barred,  cannot,  by  making  Effect  of  mort- 
a  mortgage,  and  paying  interest,  vest  in  the  mortgagee  ^tS^inS" 
a  right  of  entry  which  he  could  not  exercise  himself,  rest  by  owner 
because  the  right  of  the  former,  being  extinguished  by  p\iJ^, 
sect.  34  of  c.  27,  the  mortgage  would  pass  nothing  (c), 
and  there  is  nothing  in  the  later  statute  giving  the 
mortgagee  a  right  to  enter,  if  his  entry  would  be  barred 
by,  and  was,  in  fact,  barred  prior  to,  c.  27  {d). 

This  statute,  1  VicL  c.  28,  is  declaratory  as  well  as  Effect  of 
enacting,  assumes  mortgages  to  be  within  the  general  ^  **  ^*  ^^* 
provisions  of  the  3  &  4  WiU.  4,  c.  27  (e)y  and  in  effect 
makes  the  right  of  a  mortgagee  first  to  accrue  from  the 
last  payment  of  any  part  of  either  the  principal  money 
secured  by  the  mortgage  or  the  interest  (/ ),  even  by  the 
mortgagor,  who,  as  between  him  and  the  person  in  pos- 
session, may  be  barred  (^),  or  by  a  receiver  (A). 

Where,  since  the  1  Vict.  c.  28,  the  mortgagee  is  en- 
titled to  enter  immediately  upon  the  execution  of  the 
mortgage  deed,  and  no  interest  has  been  paid,  the  right 
of  the  mortgagee  first  accrues  on  such  execution  (t). 

This  statute  of  the  1  Vict.  c.  28,  however,  in  terms  In  terms  not 
extends  to  mortgages  of  land,  «  being  land  within  the  ^o^J^^^f 
definition  contained  in  the  first  section  of  the"  3  &  4  i<ent. 
Will.  4,  c  27,  and  therefore  not  to  mortgages  of  rent 
within  the  meaning  by  the  same  section  attached  to  the 
term  rent.     But  as  the  act  is  both  declaratory  as  well 
as  enacting,  it  may,  perhaps,  be  held  to  apply  to  mort- 
gages of  rent  also. 

The  words  in  the  sect.  3  of  c.  27,  *'  granted  by  any  Alienation  by 
instrument  other  than  a  will,"  do  not  prevent  the  appK-  ^"^^ 

ie)  17  Q.  B.  372.  (g)  Doe  d.  Palmer  v.  I^re,  1 7 

(J)  Bee  Deed,  Palmer y,Byrey  Q.  B.  366;   lie  Muskerry,  9  Ir. 

17  Q.  B.  872;  JByre  ▼.  }VdUh,  10  Eq.  R.,  N.  S.  94. 

Ir.  L.  R,  N.  S.  861.  (A)  Be  Maikerry,  supra. 

{e)  See  Hiorpj.  Fa-cey,  12  Jur.,  (i)  Doe  d.  Roylanoe  t.  Light- 
's. S.  741 ;  86  L.  J.,  C.  P.  349;  1  foot,  S  U.  &  yf,  669.  See  also 
H.  &  R.  678,  S.  a  WilHnton  t.  Hall,  8  Bing.  N.  C. 

(/)  IbrtytAv,  Bristowe,S  Ex.  608;  Doe  d.  Palmer  v.  ^re,  17 

716.  Q.  B.  866. 
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cation  of  the  statutory  limitafion  of  twenty  years  to 
claims  of  land  or  rent  granted  by  will,  and  carry  the 
matter  no  fiirther  than  if  the  3rd  section  had  proceeded, 
by  attempting  to  enumerate  every  species  of  instrument 
by  which  an  estate  in  land  or  rent  could  have  been 
granted,  and  had  omitted  to  mention  a  will,  in  which 
case  the  only  inference  that  could  be  drawn  from  such 
omission  would  have  been,  that  the  case,  not  being  enu- 
merated in  the  3rd  section,  feU  back  upon  the  general 
provision  in  the  2nd.  Unless  this  were  the  constructi(Hi> 
the  devise  of  an  estate  in  possession  in  land,  or  of  an 
estate  in  possession  in  a  rent-charge,  first  created  by 
will,  would  be  altogether  unprovided  for  by  the  statute. 
For  the  third  class  of  instances  enumerated  in  sect.  3 
describes  the  grant  to  be  ^^  by  a  person  being  in  respect 
of  the  same  estate  or  interest  in  possession  or  receipt  of 
the  profits  of  the  land,  or  in  receipt  of  the  rent,"  a  de- 
scription which  can  neither  apply  to  the  case  of  a  devise 
of  a  particular  estate  in  land,  or  of  a  newly-created  rent ; 
for  the  devisor,  who  has  by  his  wiH  conveyed  an  estate 
in  land  out  of  the  estate  whereof  he  was  seised,  can 
never  be  said  to  have  been  possessed  in  respect  of  the 
same  estate  or  interest  as  that  claimed  by  the  devisee ; 
still  less  can  the  devisor,  who  creates  a  new  rent-charge 
by  his  wiU,  be  said  to  have  been  in  receipt  of  the 
rent  (A). 
Accruer  of  Where  the  estate  or  interest  claimed  has  been  in  re- 

MtatoB.  version  or  remainder,  or  otherwise  future,  and  no  person 

has  obtained  the  possession  or  the  receipt  of  the  profits 
of  the  land,  or  the  receipt  of  the  rent,  in  respect  of  such 
estate  or  interest,  the  right  first  accrues  when  such  estate 
or  interest  comes  into  possession  (/). 
What  are  snch  This  branch  of  this  section  seems  to  apply  to  only 
those  fiiture  interests  where  the  particular  estate  upon 
which  they  are  expectant  gives  to  the  owner  of  it  the 

(k)  See  JamenY.  Salter.  SBing.  (0  Sect.  3. 

N.C.544. 
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whole  beneficial  interest  (m),  and  not  to  thgse  where 
the  future  interest  is  a  reversion,  and  the  owner  of  it  is 
entitled  to  the  profits  of  the  land,  as  in  the  case  of  a 
particular  estate  subject  to  a  rent  (n).  In  Doe  d.  Davy 
V.  Oxenham{o)  and  Grant  v.  Ellis {p)y  indeed,  cases 
of  the  latter  description  seem  to  have  been  considered 
as  within  this  branch  of  the  section.  But  in  each  of 
these  cases  the  lessors  appear  to  have  been  in  the  posses- 
sion or  receipt  of  the  profits  of  the  land  before,  and 
those  claiming  under  them  certainly  were  after,  the 
leases  were  made,  and  therefore  such  cases  were  within 
the  section  5. 

Where  the  estate  or  interest  in  reversion  comes  into  Bevenionfl. 
possession  by  the  determination  of  any  estate  or  estates 
in  respect  of  which  the  land  has  been  held,  or  the  profits 
thereof,  or  the  rent,  have  or  hath  been  received,  and  the 
claimant,  or  some  one  through  whom  he  claims,  has 
been,  at  any  time  previously  to  the  creation  of  the 
estate  or  estates  determined,  in  possession,  or  receipt  of 
the  profits,  of  the  land,  or  in  receipt  of  the  rent,  the 
right  first  accrues  on  the  determination  of  such  estate 
or  estates  (  q). 

This  section  seems  to  apply  to  only  those  cases  where  In  what  cases, 
the  particular  estate  is  created  with  a  reservation  of 
rent,  and  the  reversioner  during  such  particular  estate 
is  or  may  be  entitled  to  the  rent  (r) ;  and  the  right  of 
the  reversioner,  notwithstanding  the  non-payment  of 
the  rent  reserved,  first  accrues  on  the  determination  of 
the  particular  estate  {/). 


•  (in)  See  Jummen,  v.  Pitchcrt,  &  W.  689;  Hogan  y.  Hand^  14 

13  Sun.  827;  Doe  d.  Johnson  v.  Mo.  P.  C.  810;  Poole  v.  6hiffith, 

Uvertedge,  11  M.  &  W.  617.  16  Ir.  C.  L.  R.  277. 
(«)  Co.  Litt.  142  b.  is)  See  Paget  y.  FoUg,  2  Bing. 

{o)  7  M.  &  W.  181.  N.  C.  679;  Doe  d.  Da/cy  v.  Oxen- 

\p)  9  lb.  113.  ^39»,sapra;  OrantY.  EllU,mL^T2^\ 

iq)  Se6t.  6.  De  Deauvoir  v.  Ofoen,  5  Ex.  176; 

(r)  See  Dae  d.  Davy  v.  Oxen-  Kennedy  y.  Woods,  Ir.  B.,  1  C.  L. 

Atfm,  supra;  6frantY.JEllis,saprtL',  76. 
Doe  d.  Hall  ▼.  Moulsdale,  16  M. 
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Wrongful  re-        But  if  the  rent  be  reserved  by  a  lease  in  writing, 
^}P*^*™°*^°  amounting  to  20/.  or  upwards,  and  be  received  by  some 
person  wrongfiilly  claiming  the  hmd,  and  be  not  after- 
wards paid  to  the  person  rightftdly  entitled,  then  the 
right  of  the  reversioner  first  accrues  when  the  rent  was 
first  so  received  And  not  on  such  determination  (t);  and 
as  against  the  lessee,  but  subject  to  the  lease,  such  re- 
ceipt is  a  receipt  of  the  profits  of  the  land  for  the 
purposes  of  the  c.  27  (m). 
Interest  carved      When  an  interest  is  carved  out  of  a  fiiture  estate  or 
OTt^of  a  fntnie  interest,  the  right,  in  respect  of  the  interest  so  carved, 
accrues  when  such  future  estate  or  interest  would  come 
into  possession  (x). 
On  a  presumed      If  a  tenant  for  life,  instead  of  taking  possession, 
Se^te.°^  *  permit  those  in  remainder  to  take  and  to  continue  it 
imtil  the  death  of  such  tenant,  a  surrender  of  the  life 
estate,  at  the  time  of  such  taking  of  possession,  may 
be  presumed,  and  the  right  will  first  accrue  at  that 
time(y). 
Hemainders  Although  in  the  widest  acceptation  of  the  term  re- 

expectont  on     mainder  an  estate  of  fireehold  limited  after  an  estate  for 

chattel  mte-  .  •    n      /  \ 

rests.  years  is  a  remamder  (z),  yet  an  estate  of  nreehold  so 

limited  is  not,  in  strictness,  a  remainder,  but  an  estate 
in  possession,  subject  to  the  chattel  interest,  which  in- 
deed gives  the  right  to  the  actual  possession,  and, 
therefore,  a  tenant  in  tail,  whose  estate  is  limited  aft^r 
such  an  interest,  is  immediate  tenant  in  possession  of  the 
fi*eehold,  and  a  fine  levied  by  him  creates  a  discon- 
tinuance (a) :  and  such  an  interest  will  not  prevent  the 
merger,  or  rather  the  union,  of  the  fireehold  with  the 


(n  See  sect.  9;    Doe  d.  Davy  (y)  TtdhaU  v.  Jame9,  29  L.  J., 

V.   Oxenham,  7  M.  &  W.   131;  N.  S.,  Ex.  91,  as  explained  in 

Grant  v.  MIU,  9  lb.  118;  J>oe  Murphy  v.  Murphy,  15  Ir.  L.  B. 

d.  AngeU  v.  Angell,  9  Q.  B.,  N.  216. 

S.328.  («)  Co.  Littl48a. 

(«)  Sect  86.  (a)  Jhe  d.  Cbaper  ▼.  Unch,  4 

(a?)  Doe  d.  Cfurzon  v.  Edmonds,  B.  &  Ad.  283. 
6  M.  &  W.  295. 
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inheritance  {b)j  or  an  action  of  waste  (c) ;  and  the  entry 
of  a  stranger  upon  the  land  on  the  determination  of  such 
an  interest  would  not  be  an  intrusion  {(f).  For  the  pur- 
poses of  this  section^  however,  an  estate  of  freehold 
limited  after  such  a  chattel  estate  and  in  other  respects 
a  remainder  would  be  an  estate  or  interest  in  re- 
mainder. 

A  legatee  in  reversion  or  remainder  of  a  chattel  real  Fature  inte- 
may  recover  it  on  the  determination  of  the  prior  inte-  ^]^  J!^  * 
rest^  even  though  the  personal  representative  assenting 
to  the  bequest  might  himself  have  been  barred  by  the 
statute  (e). 

In  the  branch  of  the  sect.  3,  relating  to  reversions.  Possession  and 
remainders  or  other  future  interests,  and  in  the  sect.  5,  ^^^hen  sy^ 
possession,  and  the  receipt  of  the  profits,  of  the  land  nonymona. 
would  seem  to  be  synonymous. 

The  words  "  ftiture  estates  or  interests"  are  large  Executory 
enough  to  comprehend,  and  would  comprehend,  aU  exe- 
cutory devises  {/);  indeed,  every  kind  of  fiiture  interest 
not  strictly  reversionary  or  in  remainder. 

Thus,  where  a  husband  and  wife  seised  in  fee  in  her 
right  convey  the  land  without  a  fine,  the  estate  of  the 
wife,  or  of  her  heir,  on  the  determination  of  the  mar- 
riage, is  a  fiiture  estate  or  interest  within  this  branch  of 
the  sect.  3  (^). 

So,  in  a  limitation  to  them  and  to  the  heirs  and  as- 
signs of  the  husband,  the  latter  part  of  it,  although  pro- 
perly a  remainder  (A),  has  been  held  to  be  a  fixture 
estate  or  interest  within  the  meaning  of  that  section  (i). 

But  where  husband  and  wife  seised  in  her  right,  he 
being  also  tenant  by  the  curtesy  initiate,  volimtarily, 

{b)  Bates*  ease,  1  Salk.  254.  (g)  Jumptten  v.   Pitchers,  13 

^  Co.  Litt.  54  a.  Sim.  327.    See  Ashton  y.  Milne, 


Co.  Litt  277  a.  6  lb.  339. 

e)  QuinUmY,  IHth,lT.Ij.B,.,  {h)  Co.  Litt.  184  b;  WUcoVs 


2  £q.  326.  case,  2  Rep.  60. 

(/)  Per  Tindal,  C.  J.,  James         (i)  Doe  d.  Johnson  v,  Liver- 
V.  SaUer,  3  Bing.  N.  C.  644, 564.        sedge,  1 1  M.  &  W.  617. 
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and  not  in  pursuance  of  any  contract  or  conveyance, 
relinquish  the  possession,  and  forty  years  elapse  (A),  the 
wife  or  her  lieir  has  no  such  ftiture  estate  or  interest  as 
is  contemplated  by  this  branch  of  the  section  (/). 
On  merger  of  The  fiiture  interest  may  be  or  become  immediately 
poMwriooin^  expectant  on  the  estate  in  possession,  and  then  the  latter 
the  fntnre  one.  may  merge  either  sub  tnodo  only  or  absolutely.  In  the 
former  case,  if  the  right  have  accrued  in  req>ect  of  the 
estate  in  possession,  the  period  of  limitation  will  con- 
tinue to  run  in  respect  of  the  ftiture  interest;  and  in  the 
latter  case,  if  the  right  have  accrued  in  respect  of  the 
estate  in  possession  and  is  barred,  the  right  in  respect 
of  the  Aiture  estate  will  be  barred  also.  Thus  a  lease 
for  lives  reserving  rent  was  made  in  1784,  and  the 
lessee,  in  1789,  devised  the  premises  to  his  wife,  her 
heirs  and  assigns,  and  she  in  1793,  for  a  valuable  con- 
sideration, conveyed  the  premises  to  her  younger  son 
and  the  heirs  of  his  body;  but  if  he  had  no  child  at  his 
death  or  in  due  time  afterwards  his  estate  to  cease  and 
the  premises  to  revert  to  his  mother.  In  1811,  this  son 
purchased  and  took  a  conveyance  of  the  reversion  in 
fee,  and  died  in  1812  without  issue,  leaving  his  nephew, 
the  son  of  his  elder  brother,  his  heir,  and  also  the  heir  of 
his  grandmother.  The  nephew  attained  twenty-one  in 
1813,  and  died  in  1834.  On  the  death  of  the  uncle  his 
widow  took  possession,  and  continued  it  until  her  own 
death  in  1843.  The  lease  determined  on  the  death  of 
the  last  cestui  que  vie  in  1835,  and  in  1846  the  heir  of 
the  nephew  brought  ejectment,  but  was  held  to  be 
barred.  For  the  right  of  the  nephew  in  respect  of  the 
estate  in  possession  under  the  lease  first  accrued  in  1812 
on  the  death  of  the  uncle,  and  being  at  the  same  time 
also  entitled  to  the  reversion,  whether  there  was  in  either 
of  them  a  merger,  the  reversion  also  was  barred  (m). 

(*)  Sect  17.  (m)  Doe  d.  JSTaW  v.  MaultOaU, 

(Z)  Doe  d.   C&rhyn  v.  Bram-      16  M.  &  W.  689. 
gton,  8  Ad.  &  E.  63. 
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In  every  case,  however,  where  any  person  has  been  Fatnre  inte- 
barred  of  any  estate  or  interest  in  possession  in  any  land  ^^^]J^' 
or  rent  by  the  determination  of  the  period  of  limita-  interest  in 
tion,  and  has,  during  that  period,  been  entitled  to  any  bane^^ 
fiiture  estate,  interest,  right  or  possibility  in  the  same 
land  or  rent,  no  new  right  accrues  to  such  person  on 
such  fiiture  estate,  interest,  right  or  possibility  coming 
into  possession  («). 

But  if,  before  such  Aiture  estate,  &c.  come  into  pos- 
session, the  land  or  rent  has  been  recovered  by  some 
person  entitled  to  an  estate,  interest  or  right,  limited  or 
taking  effect  after  or  in  defeasance  of  the  estate  or  inte- 
rest in  possession,  a  new  right  accrues  to  the  person 
claiming  such  ftiture  estate,  &c.  on  its  coming  into  pos- 
session {o). 

Thus,  where  copyholds  were  surrendered  to  a  husband 
and  wife,  and  to  his  heirs  and  assigns,  and  she,  on  his 
absconding,  took  possession,  and  continued  it  until  her 
death,  a  new  right  in  respect  of  the  remainder  (/?)  so 
limited  to  him  accrued  to  his  assignee  in  bankruptcy,  who 
claimed  and  recovered  the  property  (y). 

So  if,  in  Doe  d.  Hall  v.  Moulsdale^  on  the  death  of 
the  imcle  an  estate  between  the  estate  created  by  the 
lease  and  the  estate  in  reversion,  and  not  carved  out  of 
the  latter,  had  arisen  in  a  third  person,  who  on  the  death 
of  the  nephew  had  obtained  the  possession  in  respect  of 
such  estate,  or  the  reversion  itself  without  any.  such  in- 
termediate estate  had  been  vested  in  such  person,  the 
right  to  the  reversion  would  have  first  accrued  on  the 
determination  of  the  lease  in  1835. 

The  recovery  contemplated  by  the  sect.  20,  in  the 
case  there  mentioned,  need  not  be  a  recovery  by  virtue 
of  legal  proceedings  (y).     The  possession  by  the  wife, 

(»)  Sect  20;   Doe  d.  ffaU  ▼.  (o)  lb. 

MouUddUy  16  M.  &  W.  689,  snpra;  ( p )  Vide  supra,  p.  462  et  seq, 

Clarke  y.  Clarke,  Ir.  L.  R.,  2  Q.  {q)  Doe  d.  Johmon  ▼.  JAver- 

B.  896.  sed^e,  11  M.  &  W.  617. 
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under  the  dicnmstances  occurring  in  tiiifl  case,  during 

the  whole  period  of  her  life  was  considered  sufficient  to 

preserve  the  right  of  the  assignee  of  the  husband  to  the 

reyendon  on  her  death. 

Fntnre  inte-         If  when  the  fiiture  interest,  not  being  preceded  by  an 

rests  not  pre-    estate  tail,  and  not  barrable  by  the  tenant  in  tail(r), 
ceded  by  an  .     '  ,  ^  ,     i      , 

estate  tail        comes  mto  possession,  the  person  to  whom  the  land  or 

rent  is  limited  be  not  in  esse,  as  the  first  child  of  a  per- 
tson  liying  who  has  no  child,  or  his  eldest  child  living  at 
his  death,  or  his  hdr  by  purchase,  the  right  first  accruee, 
and  the  time  of  limitation  commences  when  such  person 
is  either  in  esse,  or  has  been  ascertained  (s),  and,  as  will 
be  hereafter  shown,  the  time  may  be  prolonged  beyond 
the  general  period  of  twenty  years. 
Preceded  by  In  general,  then,  the  right  to  future  estates  and  inte- 

such  an  estate.  ^^  gj^^  accrue  when  they  come  into  possession,  and 
it  is  a  strong  thing,  and  appafenlly  a  violation  of  every 
principle  of  justice,  to  dq[>rive  a  person  of  a  right,  who 
has  had  no  opportunity  to  assert  it,  contra  non  valentem 
agere  non  currit  pr(Bscriptio{t)\  yet  the  right  to  such 
estates  and  interests  when  preceded  by  an  estate  tail 
and  lawfiilly  barrable  by  the  tenant  in  tail  is  so  taken 
away.  Any  hardship,  however,  in  such  a  case  is  more 
apparent  than  real;  for  as  the  tenant  in  tail  may  exdode 
them,  to  bar  his  estate  tail  by  the  operation  of  this  law 
and  to  leave  such  estates  and  interests  untouched  would 
be  an  anomaly  in  principle  and  a  violation  of  the  general 
policy  ofthislaw(t£).  And  as  under  the  21  Jac.  l,c.  16  (x), 
so  under  the  3  &  4  Will.  4,  c.  27  (y),  when  the  right  of 
the  tenant  in  tail  and  of  his  issue  has  accrued  under  the 


(r)  Sects.  21,  22.  {u)  Vide  Book  L  Chap.  L  Sect. 

(«)  Vide  ante,  Chap.  II.  Sect  11. 

II.  of  this  Book.  {x)  Ikfhon  v.  Kaye,  3  Brod.  & 

(0  PenUton*t  coie,  Noy,  46;  Bing.217. 

Woodrofe  r.  Doe  d.  Daniel,  15  (y)  AwtinY.  LleweUyn^  9Kx. 

M.  &  W.  769;  2  H.  L.  C.  811,  276.    See  also  Cannon  t.  Rim- 

831;    Cannon  v.  Rimingtcny  12  ington.  12  C.  B.  1, 18. 
C.  B.  1, 18. 
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flections  1  and  2,  by  being  dispossessed  of^  or  haying 
discontinued^  either  the  possession  of  the  land,  or  the  re- 
ceipt of  the  rent,  being  rent  within  the  section  1)  during 
the  whole  period  of  limitation  applicable  and  are  then 
barred,  the  right  to  such  &ture  estates  and  interests  is 
also  barred  (z) ;  and,  if  the  whole  of  such  period  has  not 
expired,  then,  after  the  expiration  of  the  remainder  of 
the  period,  they  are  also  barred  (a),  although  at  the 
death  of  the  tenant  in  tail  the  person  entitied  to  them 
be  under  disability  (i). 

The  1st  and  2nd  sections  of  this  latter  statute  show  Estates  tail, 
what  the  operation  is  as  to  the  issue  (c),  and  the  sections 
21  and  22  seem  to  be  studiously  worded,  so  as  to  be  con- 
fined to  the  case  of  persons  entitied  d&/&[  the  expiration 
of  the  estate  tail  {d). 

These  sections  21  and  22  appear  to  be  directed  to  Estates  after 
those  future  estates,  &c.  following  an  estate  tail,  where  *"  ^t**®*- 
the  bar  to  tiie  tenant  in  tail  has  arisen  firom  his  acqui- 
escence in  a  possession  of  land,  or  a  receipt  of  a  rent, 
wrongfully  acquired  by  anotiier  person,  independent  of 
any  act  of  such  tenant,  and  not  to  such  future  estates, 
&c.  following  an  estate  tail  as  are  not  barred  by  his 
act,  although  the  estate  tail  itself  may  be  so  barred  {e\ 

This  latter  class  of  future  estates,  &c.  is  the  subject  Sect.  28  of 
of  a  distinct  provision,  by  which,  in  effect,  the  right  to  c.  27.  ' 

any  interest  to  take  effect  afler  or  in  defeasance  of  any 
estate  tail  in  land  or  rent,  conveyed  by  a  tenant  in  tail 
thereof,  by  an  assurance  not  operating  to  bar  such  inte*- 
rest,  and  in  respect  of  which  no  person  has  been  in  pos- 
session of  the  land  or  in  receipt  of  the  rent,  first  accrues 
when  such  assurance,  without  the  consent  of  any  other 
person,  would  operate  to  bar  such  interest,  and  at  tiie 
end  of  twenty  years  fi-om  that  time  the  assurance  will 

(z)  Sect.  21.  (tf)  See  12  C.  B.  16. 

(a)  Sect.  22.  {d)  See  Penny  y.  AlUn,  7  De 

(ft)  Goodall  T.    Skerratt,    3      G.,M.&G.409. 
Drew.  216.  (0)  See  12  C.  B.  34. 
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Object  of  that 
sectiaiL. 


Effect  of  con- 
yejances  of 
tenant  in  tail 
in  possession. 


be  effectual  against  any  person  claiming  such  inte^ 
rest(/). 

The  t)bject  of  this  provision  is  to  give  effect  to  acts  of 
a  tenant  in  tail  against  remaindermen  and  reversioners, 
and  to  assurances  which,  although  effectual  to  bar  the 
issue,  were  ineffectual  to  bar  those  entitled  in  remainder, 
and  has  no  application  to  cases  where  assurances  by  a 
tenant  in  tail  are  ineffectual  to  bar  the  issue  (  g). 

If  a  tenant  in  tail  in  possession  with  remainders  over, 
or  the  reversion  in  fee  in  another  person,  has  conveyed 
the  land  by  fine,  he  bars  the  issue  in  tail  (A),  discon- 
tinues the  remainders  or  the  reversion,  and  creates,  not 
merely  a  base  fee  determinable  on  the  fidlure  of  the 
issue,  but  a  fee  defeasible  by  real  action  only,  which, 
until  so  defeated,  remains  in  the  conuzor  or  his  heir  at 
law  or  devisee  (t) ;  and  if  the  issue  in  tail  &il  twenty 
years  after  the  3  &  4  Will.  4,  c.  27,  the  right  of  the 
remainderman  or  the  reversioner  will  not  accrue  until 
the  expiration  of  twenty  years  next  after  such  failiu^  of 
issue,  and  he  may  then  bring  his  real  action  (j\  not- 
withstanding the  Statute  of  Fines  (A).  If  the  convey- 
ance has  been  by  feoffinent  it  operates  a  discontinuance 
and  creates  a  defeasible  fee,  as  in  the  last  case,  but  does 
not  bar  the  issue  (/),  or  if  the  conveyance  has  been  by 
a  common  recovery,  which  for  want  of  a  tenant  to  the 
prcBcipe  is  voidable  by  the  issue  (m),  and  as  neither  the 
feoffor  nor  the  recoveror  can  enter,  neither  the  issue  nor 
the  persons  entitled  to  estates  and  interests  after  the 
estate  tail  are  barred,  but  may  recover  by  action  real  (n), 
within  twenty  years  from  the  death  of  the  feoffor  or  the 
recoveror. 


(/)  Sect.  23. 

(g)  Penny  v.  Allen,  7  De  G., 
M.  &  G.  409. 

(A)  8  Co.  86. 

(t)  Seymor's ease,  lORep.  96  a; 
Doe  d.  Cooper  y.  Ilneh,  4  B.  & 
Ad.  283;  Doe  d.  Gilbert  y.  Ro$9, 
7  M.  &  W.  123. 


O)  Sect  88. 

Qt)  4  Hen.  4,  c.  24. 

{I)  Cannon  y.  Rimington,  12 
C.  B.  1, 18. 

(m)  Penny  y.  AUen,  7  De  G., 
M.  &  G.  409. 

(n)  Sect  88. 
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But  if  the  conveyance  has  been  by  a  covenant  to 
stand  seised^  lease  and  release,  or  a  recovery  without  a 
good  tenant  to  the  preecipe  (o),  a  base  fee,  determinable 
on  the  fidlure  or  by  the  entry  of  the  issue,  is  created  (  p) ; 
and  after  a  long  possession  against  a  tenant  in  tail  under 
a  conveyance  supposed  to  be  made  by  him,  the  pre- 
sumption in  favour  of  the  issue  in  tail  claiming  is,  that 
the  possession  was  under  an  innocent  conveyance,  and 
therefore  no  bar  to  the  issue  (q). 

The  base  fee,  though  defeasible,  is  not  to  be  con-  Nature  of  the 
sidered  as  a  wrongftd  estate,  and  has  all  the  incidents  ^^  ^^^ 
of  a  rightful  estate  until  defeated.  If  the  issue  in  tail 
neglect  to  make  an  entry  so  long  that  his  right  of  entry 
is  gone,  the  continuance  of  possession  by  persons  claim- 
ing under  the  base  fee  cannot  alter  the  nature  of  the 
estate,  but  its  effect  is  to  bar  the  claim  of  the  issue  in 
tail,  and  so  render  the  base  fee  indefeasible,  and  thereby 
to  confirm  and  corroborate  the  estates  of  those  who, 
under  the  limitations  to  which  the  base  fee  is  subject, 
are  entitled  to  successive  portions  of  the  fee,  and  not  to 
extinguish  or  vary  those  limitations  (r). 

Under  the  section  23,  the  assurance  must  be  such  as.  Nature  of  the 
at  the  expiration  of  twenty  years  next  after  the  com-  J^J^^,  23. 
mencement  of  the  time  at  which  the  assurance,  if  then 
executed  by  the  tenant  in  tail,  or  the  person  who  would 
have  been  entitled  to  the  estate  tail,  if  such  assurance 
had  not  been  executed,  would,  without  the  consent  of 
any  other  person,  have  operated  to  bar  the  estate  or 
estates,  to  take  effect  aft;er  or  in  defeasance  of  the  estate 
tail.  But,  except  in  the  case  of  Penny  v.  Allen,  the 
assurance  in  each  of  the  cases  noticed  would  not,  at  any 
time,  have  operated  to  bar  such  estate  or  estates,  and 
therefore  was  not  aided  by  this  provision ;  and  in  Penny 

(o)  Touch,  AS;  Penny  y.  Allen,  H.  L.  C.  811;   Doe  d.  SmUhy. 

7  De  G.,  M.  &  G.  409.  IHke,  3  B.  &  Ad.  742. 

ip)  MaeheU  y.  Cla/rhe,  2  Ld.  (q)  Ihed.  Smith  v.  IHke,  8  B. 

Raym.  778;    Ihe  d.    Daniel  t.  &  Ad.  788. 

Woodroffe,  16  M.  &  W.  769;  2  (r)  16  M,  &  W.  798. 
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Proof  of  fa- 
tare  estate 
coming  into 
pofisession. 


Accrner  of 
ri^ht  on  f op- 
f eitare  or 
breach  of  con- 
dition. 


V.  Allen  the  period  of  limitation,  when  the  recovery 
would,  without  the  consent  of  any  other  person,  have 
barred  the  estate  tail  and  the  subsequent  estates,  had 
not  expired  at  the  commencement  of  the  suit  by  the 
issue. 

When  the  future  estate,  interest  or  right  comes  into 
possession  upon  the  death  of  a  person,  and  there  is  an 
absence  of  aU  grounds  idt  presuming,  at  any  given 
period,  the  surrender  of  the  estate  of  such  person  («), 
the  actual  time  of  the  death  of  such  person  must  be 
proved.  The  presumption  that  such  person  has  not 
been  heard  of  for  seven  years  is  insufficient,  and  ap- 
plies to  only  the  fact,  and  not  to  the  time  of  the  death, 
and  that  time,  when  material,  must  be  proved  (f). 

The  evidence  of  the  death  of  such  person,  however, 
is  necessary  in  only  those  cases  where  the  possession  is 
immediately  expectailt  on  that  event,  and  not  where  the 
life  estate  in  possession  rests  on  such  presumption  («). 

Where  the  claimant,  or  some  one  through  whom  he 
claims,  becomes  entitled  by  any  forfeiture  or  breach  of 
condition,  there  the  right  first  accrues  when  the  for- 
feiture is  incurred  or  the  condition  is  broken  (x). 

Thus  a  right  of  entry  under  the  common  condition  of 
re-entry  in  a  lease,  on  non-payment  of  the  rent  reserved, 
accrues  on  the  first  de&ult,  and  after  the  possession  by 
the  lessee  for  more  than  twenty  years  without  paying 
any  rent,  either  to  the  lessor  or  any  other  person,  cannot 
be  enforced  (y).  But  still  the  right  of  the  lessor  to  re- 
cover the  demised  premises,  notwithstanding  no  such 
pajment,  will  again  accrue  on  the  expiration  of  the 
lease  (z). 


(«)  Tidhdll  y.  James,  29  L.  J., 
N.  S.,  Ex.  91,  explained  in 
Murphy  V.  Murphy  15  Ir.  L. 
B.  215. 

{t)  Nepean  v.  Doe  d.  Knight, 
2  M.  &  W.  894;  Dwm  t.  Snow- 
deny  2  Drew.  &  S.  201. 


{u)  See  Doe  d.  Johnson  y.  Xi- 
versedffe,  11  M.  &  W.  617. 

(jp)  Sect  3. 

(y)  Doed.  Mannion  t.  Binf-- 
ham,  3  Ir.  L.  R.  456,  approred  m 
JkOif  V.  Blomfield,  5  lb.  65. 

(s)  Doe  d.  Davy  v.  Oxenham^ 
7M.&W.  131. 
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In  Owen  v.  De  Beauvoir  (a),  the  report  of  the  case 
of  Doe  y.  Bingham,  in  the  Irish  Law  Reports,  appears 
not  to  have  been  seen  bj  the  court ;  for  Alderson,  B., 
alluding  to  this  case,  said  an  old  forfeiture  of  twenty 
years  standing  would  be  within  the  act.  The  for- 
feiture in  question  sprung  originallj  out  of  the  non- 
payment of  rent,  but  whether  it  had  arisen  more  than 
twenty  years  before  does  not  appear.  But  in  that  re- 
port the  court  stated  the  right  of  entry  to  have  first 
accrued  in  1797. 

The  last  branch  of  the  section  3  is  the  only  part  of  ^  t^«  <»»  o* 
this  section,  said  Lord  St,  Leonards  (J),  that  can  be  "»*6^* 
supposed  to  apply  to  mortgages,  and  the  1  Vict.  c.  28, 
leaves  the  former  act  to  point  out  when  the  right  first 
accrues.  The  application  of  this  branch,  however,  is  to 
only  those  mortgages  where  the  possession  of  the  land 
is  to  be  retained  by  the  mortgagor  until  de&ult  is  made 
in  paying  the  mortgage  money  (c),  and  not  to  those 
mortgages  where  the  possession  is  not  to  be  so  retained, 
but  containing  only  the  usual  provision  for  redemption 
and  re-conveyance  (rf). 

But  where  the  right  accruing  by  such  forfeiture  or  in  respect  of 
breach  first  accrues  in  respect  of  any  estate  or  interest,  ^^J^^''^^ 
either  in  reversion  or  remainder,  and  the  land  or  the  mainder. 
rent  is  not  recovered  by  virtue  of  such  right,  the  right 
first  accrues  in  respect  of  such  estate  or  interest  when 
that  estate  or  interest  comes  into  possession,  as  if  no 
such  forfeiture  or  breach  had  happened  («). 

In  the  case  of  a  forfeiture  on  the  breach  of  a  condi-  For  whom  for- 
tion  in  law,  the  right  is,  at  common  law,  even  now,  brea^  avail- 
notwithstanding  the  32  Hen.  8,  c.  34(/),and  the  8  &  9  a^l«- 

(a)  10  M.  &  W.  547, 560.  d.  Jones  t.  Williams,  5  Ad.  &  £. 

(d)  2  Con.  &  L.  147.  291;  rapia,  p.  461. 

(c)  Wilkinson  Y,  ffaU,  8  Bing.  (e)  Sect.  4. 

N.  C.  608.  (/)  Co.  Litt.  216  a;  Fenn  v. 

id)  See  3.  C, ;  Doe  d.  Hoylanee  Smart,  1 2  East,  444. 
V.  Liifh^oot,SU. &W. 669;  Doe 
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Vict,  c.  106,  8.  6  (ff)i  available  for  only  the  person  in 
whose  time  the  forfeiture  was  incurred. 
Non-ezistenoe  We  have  abeady  seen,  that  when  the  right  first  ac- 
riLETaomi^ir  ^'^^^^^  *  person  capable  of  suing,  and  another  capable 
of  being  sued,  must  be  in  existence  (A).  In  the  case  of 
claims  to  chattels  real,  the  right  thereto  may  first  ac- 
crue when  neither  or  only  one  of  such  persons  is  in 
existence.  Thus  both  or  either  of  such  persons  may 
have  died,  either  leaving  a  will  appointing  an  executor, 
and  the  executor  neither  proves  the  will  nor  acts  in  the 
administration  of  the  assets  of  his  testator  or  intestate, 
and  no  administration  has  been  obtained ;  or  the  person 
to,  and  the  person  against  whom  the  right  first  accrues, 
may  claim  and  be  liable  respectively  in  only  a  repre- 
sentative capacity,  and  be  one  and  the  same.  In  these 
cases,  the  termini  of  computation  for  the  period  of  limi- 
tation will  vary. 
Execator.  From  the  will  of  a  testator,  and  not  fi^m  the  probate 

of  it  (t),  the  executor  derives  his  title ;  and  his  title  com- 
mences, and  the  property  of  the  testator  vests  in  the 
executor,  fi-om  the  testator's  death  (A);  not,  however, 
instanter^  but  by  his  subsequent  act  of  taking  upon  him- 
self the  administration  of  the  wiU  (/).  But  the  only 
evidence  of  his  title  is  either  the  probate  (m),  or  the 
probate  act  in  the  book  of  the  Prerogative  Court  («), 
and  when  obtained  by  one  of  several  executors  is  suf- 
ficient for  all(o). 


ig)  See  Hunt  t,  BUhop,  8  Ex. 
675;  Hunt  t.  Remnant ,  9  lb. 
640. 

(A)  Vide  Chap.  IL  Sect.  n.  of 
this  Book. 

(i)  Orayihrook  y.  Fox^  Plowd. 
275;  Hensloe*i  ease,  9  Co.  38  a; 
Comber's  case,  1  P.  W.  767;  Ex 
parte  Winter,  6  Ruaa.  284. 

(*)  lb.;  WoUey  v.  Clark,  6  B. 
&  Aid.  744. 

(0  Per  Lord  Redesdale,  1  Sch. 
&  L.  289.    See  also  Webster  y. 


Wehster,  10  Vea.  98;  Cottle  r, 
Aldrieh,  4  M.  &  S.  175. 

(m)  Wankford  y.  Wanltfard, 
1  Salk.  301;  Penney  y.  Penney ^ 
8  B.  &  C.  286;  Eatton  y.  Carter, 
5  Ex.  8. 

(»)  Cox  y.  A  llingkam,  Jac.  514 ; 
Doe  d.  Edwards  y.  Onnnin^,  2 
Ney.  &  P.  260;  Johnson  y.  War- 
ftnek,  17  C.  B.  526. 

(p)  Walters  y.  Pfeil  1  M.  * 
M.  862;  Watkins  y.  Briant,  7 
Sim.  512;  1  Mjl.  &  C.  101;  Seott 
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The  title  of  an  administrator,  however,  is  derived  Adminifltrator. 
from  the  grant  of  the  administration  (/?),  and,  ex  ne- 
cessitatCj  cannot  commence  instanter  (y),  but  generally 
commences  (r),  and  in  him  the  property  of  the  intes- 
tate vests  («),  from  only  the  time  of  such  grant  being 
made. 

But,  though  the  title  of  an  administrator  arises  on  Histitle by 
only  the  grant  of  the  administration,  yet,  in  the  case  of  ^*****^°- 
personal  chattels,  at  least,  he  has  so  far  a  title  by  rela- 
tion, from  the  death  of  the  intestate,  as  to  recover  for 
mesne  injuries  to  them(^),  or  for  their  conversion  (m), 
or  for  their  recovery  from  a  person  wrongfully  with- 
holding them  {x)y  or  where  an  act  to  be  ratified  is  for 
the  protection  and  benefit  of  the  estate  of  the  intes- 
tate (y^,  and  works  no  wrong  to  a  third  person  (z). 
But  an  act  done  to  the  prejudice  of  the  estate  of  the 
intestate  by  a  person  who  afterwards  becomes  adminis- 
trator is  not  ratified  by  the  subsequent  administra- 
tion (a). 

So,  in  the  case  of  chattels  real,  an  administrator  has, 
by  such  relation,  a  title  to  recover,  and  may  recover 
them  in  ejectment  on  a  demise  laid  before  the  grant  of 
the  administration  (i);  but  not  to  effectuate  a  legal  pro- 
ceeding, as  an  assignment  of  them  made  (c),  or  a  dis- 
tress taken  (rf),  before  the  grant. 

T.  Briant,  6  Key.  &  M.    381;  W.  226.     See  also   Ov^hton  y. 

WeUUr  V.  Spencer,  3  B.  &  Aid.  Seppingt,  1  B.  &  Ad.  241. 

863;  In  re  Medham,  I  Jo.  StLat.  (y)  Per  Parke,  B.,  Morgan  r. 

84.  Thomas,  8  Ex.  305;  Bodger  y. 

Cp)  Wdnk/ord  v.   Wankfard,  Ash,  10  lb.  333. 

sopra;  1  Adol.  &  E.  49.  (2)  £eaney.  Bee,  1  Al.  &  Nap. 

(a)  Per  Lord  Bedesdale,  1  Sch.  496,  n. 

&  U  289.  (a)  Foster  v.    Bates,    supra; 

(r)  Gary  y.  Stephenson,  Salk.  Thorpe     v.     Stallwood,    sapra; 

421;  Murray  v.  E,  I.  Company,  Morgan  y.  Thomas,  snpra;  Doe 

6  B.  &  Aid.  204.  d.  Hornby  v.  Glenn,  1  Ad.  &  E. 

(#)   Wolley  y.   Clark,  6  B.  &  49;  Lyons  v.  Mulda/rry,  Hayes* 

Aid.  744.  Kep.  630. 

(t)  See  7  M.  &  W.  312.  (J)  PaUen  v.  PaUen,  1  Al.  & 

(v)  Thorpe    y.    StalUcood,    5  Nap.  493. 

Man.  &  G.  760.  (c)  See  5.  C 

(w)  Foster  y.  Bates,  12  M.  &  {d)  Keane  y.  Dee,  supra. 

L.'  H  H 
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Accruer  of 
right  before 
representatioii 
complete. 


But,  as  in  the  case  of  chattels  personal,  so,  hy  parity 
of  reasoning,  the  law  ought  to  give  a  relation  to  enable 
him  to  recover  for  mesne  injuries  to  chattels  real(f). 
Generally,  however,  for  any  collateral  purpose  (/), 
there  is  no  such  relation,  and  to  maintain  tre^Miss  he 
must  acquire  the  actual  possession,  either  b;^  process  of 
law  (jf)  or  by  actual  entry  (A),  and  therefore  obtain  a 
grant  of  administration. 

For  some  purposes,  however,  a  person  who,  as  sok 
next  of  kin,  is  entitled  to  a  chattel  real  which  had  be- 
longed to  an  intestate  may,  by  this  principle  of  relation, 
be  considered  before  the  actual  grant  of  administration 
to  such  person,  the  owner  of  such  chattel  (i). 

When  the  right  to  a  chattel  does  not  first  accrue  to 
or  against  the  person  originally  aititled  to,  or  claiming 
it,  but  to  his  executor  (A)  or  administrator  (/),  the  right 
does  not  accrue  to  or  against  the  executor  until  he  is 
within  the  realm,  and  has  either  proved  the  will  of  his 
testator,  or  has  acted  in  that  character  (m) ;  or  to  or 
against  an  administrator,  until  a  grant  of  administration 
has  been  obtained,  for  the  right  is  incomplete,  or  rather 
suspended,  until  a  person  to  sue  and  another  to  be  sued 
are  in  existence  (n). 

So  where,  after  the  right  has  first  accrued,  proceed- 
ings are  taken  to  assert  it,  but,  by  the  death  of  the  perscm 
against  whom  they  are  taken,  abate,  and  his  will  is  not 
proved,  or  administration  to  his  efiects  is  not  obtained, 


(«)  See  Bern  t.  Inhabitawts  of 
Hariley,  8  East,  410;  Bamett  t. 
Earl  nf  Qy/Odford,  11  £z.  19. 

(/)  8  East,  410. 

Ig)  Patten  y.  Patten^  sapra. 

(A)  Bamett  v.  Earl  of  Guild- 
fordy  supra. 

(i)  See  Bex  y.  IiihdHtoMtM  of 
^0r#20y,  8  East,  406. 

(*)  JoUiffe  V.  Pitt,  2  Venu 
094:  on  this  case  see  4  Bing.  706; 
4  M.  &  W.  69,  66;  Perry  t.  Jef^ 
Un9,  1  MyL  &  C.  118;  Wt^iter 
y.  Wehtter^  10  Yes.  98;  Do%tgla9 


V.  Eerrest,  4  Bing.  686;  Story  t. 
Fry,  1  Yon.  &  C.  C  C.  603; 
Flood  T.  Pattertofi^  29  BeaY.296. 

(Z)  Caryy,atephen9e%,%^aJk, 
421;  Stanford's  ea$e,  dt  Oow 
Jac.  61;  Eairelaim  y.  Little,  5 
B.  &  Aid.  214;  Murray  y.  Etut 
India  Qmpany,  Ih.  204;  Perry 
y.  Jenkins,  1  Mjl.  &  C.  118. 

(m)  Webster  y.  Webeier,  10 
Yes.  93;  1  Sch.  &  L.  289;  CbttU 
Y.  Aldriehy^  TA.  8t  8. 175, 

(n)  I)ouylasY,Efrrett,^mag. 
686. 
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until  after  the  period  of  limitation  has  expired^  the  time 
during  which  the  will  remaine  unproved,  or  the  executor 
does  not  administer,  or  no  administration  has  been  ob- 
tained, will  not  affect  the  right  (o). 

The  executor  or  the  administrator,  however,  must  be  Or  whilst  ih» 
a  rightful  one,  for  whilst  there  is  only  a  wrongM  one  J^^i  only, 
the  right  is  not  affected.  A  wrongM  administrator,  or, 
as  he  is  commonly  designated,  an  executor  de  son  tort, 
IB  where  a  person  without  obtaining  a  grant  of  adminis- 
tration to  a  person  dyiag  intestate,  and  in  some  cases 
and  for  some  purposes  even  where  a  person  dies  leaving 
a  will  appointing  an  executor,  before  such  executor  ad- 
ministers the  assets  or  proves  the  wiU(^),  takes  and 
uses  or  sells  the  effects  of  the  intestate  or  the  testator  (^). 
But  such  an  executor,  and  a  rightftd  one,  who  has  proved 
the  will,  or  acted  in  the  administration,  cannot  co- 
exist (r).  The  wrongM  executor,  as  he  is  designated, 
is  liable  to  and  may  be  treated  as  the  agent  of  the 
rightM  one ;  and  although  he  continue  to  act  in  the 
administration  of  the  estate  of  the  testator  after  the 
death  of  the  executor,  and  when  even  there  is  no  per- 
sonal representative  of  the  original  testator,  does  not 
become  an  execut(»r  de  son  tort  (s).  So  a  person  actiDg 
as  the  attorney  of  one  of  several  executors,  who  has 
alone  proved  the  wiU,  cannot  be  treated  as  a  wrongM 
executor;  but  continuing  to  act  after  the  death  of  such 
executor,  although  with  the  advice  of  one  of  the  sur- 
viving executors,  who  has  neither  proved  the  wiU  nor 
acted,  may  be  so  treated  (/). 

A  rightM  executor  who  has  acted  in  the  administra*  Rightful  ex* 
tion  of  his  testator's  estate  without  having  proved  the  2w^b  wicb, 

(o)  8twrgi$  y.  DareU^  4  Ex.,  {q)  jRead*i  ease,  snpni;  J^am* 

K.  S.  6S0;  6  lb.  120.  See  also  sen  y.  Harding,  2  £11.  &  B.630. 
J'^erry  y.  Jenkine,  1  Myl.  &  C.  (r)  Head^s  case,  sapra:  Toff^ 

118.  ^  y.  Seek,  1  Torn.  &  R  488. 

(p)  Read's    ease,    5  Co.  83;  (s)  TmUn  y.  Beeky  1  Turn.  & 

Cattle  y.  AUbriek,  4  M.  &  S.  175.  B.  488. 

(Q  OettUY,  AldHekyWOLi^iab, 

hh2 
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Time  elapsed 
against  person 
liable  ayaUable 
for  his  repr&- 
sentatiye. 


Where  person 
to  and  against 
whom  right 
first  aocmes  is 
one  and  the 


will  has  been  designated  an  executor  de  son  tort(u). 
But  this  is  a  mere  inaccuracy  of  the  reporter.  The 
same  person  cannot  be  at  one  and  the  same  time  both  a 
rightftd  and  a  wrongftd  executor,  and  in  law  he  would 
be  recognized  in  his  rightftd  character  only. 

When  the  right  has  once  accrued,  the  executor  or 
the  administrator  of  the  person  against  whom  it  is  to  be 
asserted,  although  such  executor  has  not  proved  the 
will  of  his  testator,  or  such  administrator  has  not  been 
constituted  for  some  time  aft«r  the  death  of  the  testator 
or  the  intestate,  will  be  entitled  to  and  may  claim  the 
benefit  of  the  time  which  has  elapsed  since  the  death 
of  his  testator  or  the  intestate  (»). 

If  when  the  right  to  a  chattel  real  first  accrues,  the 
person  to  and  the  person  against  whom  it  accrues  be 
one  and  the  same,  and  claim  or  be  liable  in  a  repre- 
sentative capacity,  whether  as  executor  or  administrator, 
the  Statute  of  Limitation  cannot  operate.  For  although 
in  the  case  of  a  creditor  appointing  his  debtor  executor, 
the  debt  is  extinguished  at  law  {x),  on  the  supposition 
of  its  being  paid  by  the  executor  to  himself,  and  thus 
becoming  assets  to  be  administered  by  him,  and  for 
which,  on  that  supposition,  he  is  accountable  for  the 
amount  in  a  court  of  equity  (y),  and  the  not  adminis- 
tering, which  would  be  devastavit ;  yet  it  is  apprehended 
that  where  the  property  involved  is  a  chattel  real,  no 
such  extinguishment  would  take  place  (z),  or,  even  if  it 
did  take  place,  a  suspension  of  the  remedy  so  long  as 


(»)  See  Webitsry,  Webstar,  10 
Yes.  93. 

(r)  Rhodes  V.  Smethnrst,  4  M. 
&  W.  42;  6  lb.  851;  Ihreake  y. 
Oranefeldt,  3  Myl.  &  C.  499; 
ffonlett  y.  Lambert,  2  li.  Eq.  B. 
254. 

{a)  NedKcm?s  ease,  8  Co.  135; 
WanVord  y.  Wank/ard,  1  Salk. 
299;  Uolf  s  Rep.  366,  S.  61;  Cheet- 
ham  y.  Ward,  1  Bos.  &  P.  630; 
Freakley  v.  Ibm,  9  B.  &  C.  130. 


(y)  Wanltf4>rd  v.  WanJ^ard^ 
snpra;  Field  y.  Clarh,  1  CSl  Ga. 
242;  Carey  y.  Chodings,  3  B.  C 
C.  110;  Ihx  r.  Foos,  1  Atk.  46S; 
Simmons  y.  Chitteridge,  18  Yes^ 
262;  SeUvin  y.  Brown,  Cas.  temp. 
Talb.  240;  Plowd.  186;  Yelr.  160; 
Cro.  Oar.  873;  8  Salk.  168;  9  B. 
&  C.  182;  Ingle  t.  Miehards,  28 
Beay.  866. 

(«)  See  poet,  p.  470. 
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the  twofold  character  of  such  person  might  continue,  as 
in  the  case  of  an  administrator  would  take  place ;  or, 
in  anj  waj,  the  executor  would  hold,  in  equity,  the 
chattel  real  as  an  express  trustee  for  the  benefit  of  the 
persons  beneficially  interested  under  the  will  of  the 
claimant  or  of  his  next  of  kin,  and  therefore  could  not 
avail  himself  of  the  statute  as  against  such  persons  or 
next  of  kin. 

In  determining  the  time  at  which  the  right  of  admi-  Bight  of  ad- 
nistrators,  in  respect  of  certain  chattel  interests  within  JSatiOTTrada' 
the  3  &  4  Will.  4,  c.  27,  is  to  be  considered  as  first  sect.  6of  3&4 
accruing,  the  doctrine  of  relation  before  stated  has  been        •  »  •     • 
adopted  in  the  6th  section  of  this  statute. 

This  section,  though  expressed  in  general  terms, 
seems  to  be  also  confined  to  those  cases  where  chattels 
real  are  claimed.  The  person  claiming  as  adminis- 
trator is  to  claim  "the  estate  or  interest"  of  the  de- 
ceased person  of  whose  "  chattels"  he  has  been  appointed 
administrator.  This  term  "  chattels"  here  seems  to  be 
descriptive  merely.  The  terms  "  estate  or  interest"  in 
this  section,  taken  in  connection  with  the  use  of  them 
in  the  1st  section,  point  immediately  to  the  nature  of 
the  subject  claimed,  that  is,  land  in  the  extended  meaning 
given  to  that  term  by  the  latter  section,  that  is,  all  cor- 
poreal hereditaments,  including  tithes,  generally  of  any 
tenure^  and  any  "  estate  or  interest"  in  thetn,  but  may 
extend  to  chattel  interests  in  rents  or  other  incorporeal 
hereditaments  exclusive  of  tithes.  For  the  term  state 
or  estate  signiieth  such  inheritance,  fireehold,  term  for 
years,  tenancy  by  elegit  or  the  like  as  any  man  hath  in 
lands  or  tenements  (a),  and  interest,  interessey  is  vulgarly 
taken  for  a  term  or  chattel  real,  and  more  particularly 
for  a  fiiture  term,  in  which  case  it  is  said  in  pleading 
that  he  is  possessed  de  interesse  termini.  But  ex  vi 
termini  in  legal  understanding  extendeth  to  estates, 

(a)  Co.  Litt.  345  a. 
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rights  and  titles  that  a  man  hath  of,  in,  to  or  out  of 
lands  {b\  and  to  the  land  itself  (e),  and  therefore  in  the 
latter  sense  is  more  comprehensiye  than  the  term  estate. 
In  the  c.  27,  however,  the  term  interest  seems  to  ex- 
clude estates  according  to  the  signification  attributed  to 
the  term  estate  by  Lord  Coke  just  given,  but  to  include 
rights  in  the  sense  in  which  the  term  right  is  used  at 
law,  that  is,  as  an  estate  turned  to  a  right(<f),  and  also 
titles,  in  the  sense  in  which  the  term  title  is  there  used, 
that  is,  as  the  means  by  which  land  is  acquired,  as  by 
fine,  feoffinent,  &c.  (e) ;  and  as  those  terms  respectiyely, 
when  applied  to  rights  and  titles  of  a  nature  merely 
equitable,  may  be  used  by  analogy. 
Effects  of  that  The  efiect  of  this  section  is  to  make  the  right  of  an 
^"^  administrator,  claiming  in  his  representatiye  capacity, 

to  accrue  at  the  same  time  as  it  would  have  accrued  if 
the  intestate  had  been  alive  {/)• 
Bestncted  to         This  section  is  also  restricted  to  administrators.     As 
ftonuniBtrators,  j^ggj^  executors  who  have  not  obtained  probate  of  the 
will,  or  have  not  administered  the  efiects  of  their  tes- 
tator, the  law  in  this  respect  remains  imaltered. 
—and  who  are       This  section  is  confined  to  those  cases  where  the  ad- 
ministrator is  or  may  be  the  claimant,  and  does  not 
extend  to  those  cases  where  he  is  or  may  be  the  person 
against  whom  the  claim  is  made. 
Same  person  Notwithstanding    this    section,    where    the    person 

SEtoS^rrons,  agauist  whom  the  claim  to  a  chattel  real  exists  becomes 
remedy  is         also  the  administrator  of  a  deceased  claimant  of  it,  no 
^^  extinguishment  of  the  right,  even  in  the  case  of  a 

debt(^),  takes  place,  but  the  remedy  is  suspended 
during  the  existence  of  such  twofold  character  in  the 
same  person. 


(>)  Co. 

(4  2  Mod.  134.  Waiik/ord  t.  Wanl^ird,  1  Sidkl 

r<0  Oo.Lltt846a,h.  299;  Ho"  ~      --^   -    -     - 

(tf)  lb.  846  b.  gramr, 

(/)  See  Quintan  y.  IHth,  Ir.  Cbu  628. 
AR.,2Eq.  ^-^ 


Go.  litt.  346  b.  (^)  ITedham^s  mm,  8  Co.  136; 

itt84 
6  b. 
}uinti 
896. 


lb.  846  b.  gram  t.  Xnigkt,  L.  B.,  2  CSi.  Ap. 
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The  land  or  the  rent  may  be  held  by,  and  be  in  the  Accmer  of 
possession  of,  either  a  tenant  at  will  or  a  tenant  from  J^JjJi^^, 
year  to  year,  or  other  period,  and  either  without,  or  by 
yirtue  of,  a  lease  in  writing,  and  then  the  time  when 
the  right  accrues  varies  with  the  tenancy;  or  an  ac- 
knowledgment of  the  title  of  the  person  entitled  to  the 
land  or  the  rent  by  the  person  in  possession,  or  in  re- 
ceipt, may  have  been  given,  and  regulates  such  time. 

In  the  case  of  a  tenancy  at  will,  the  right  of  the  Tenancy  at 
person  entitled  to  the  land  or  the  rent  subject  thereto 
first  accrues,  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  com- 
mencement of  such  tenancy,  and  such  tenancy  is  to 
be  deemed  to  have  then  determined  (A).  In  other 
words,  the  determination  is  in  an  alternative.  If  it  be 
by  the  lessor  or  by  the  tenant,  within  twenty-one  years 
from  the  commencement  of  the  tenancy,  a  determina- 
tion by  the  statute  is  excluded ;  if  by  the  statute,  a  de- 
termination by  the  lessor  or  by  the  tenant  is  excluded  (t). 

In  Randall  v.  Stevens,  one  argument  was,  that  the 
absence  in  the  section  7  of  the  words,  '^  which  shall  last 
happen,"  in  the  section  8,  raised  the  inference,  that  in 
the  former  section  the  right  first  accrues  on  whichever 
of  the  two  periods  there  mentioned  ^r«^  happens.  The 
consequence  of  this  interpretation,  if  adopted,  would  be, 
that  the  determination  of  the  tenancy  by  the  parties 
themselves,  as  well  as  by  the  statute,  must  be  at  the  end 
of  one  year  next  after  the  commencement  of  the  tenancy, 
or,  in  other  words,  that,  universally,  every  tenancy  at 
will  shall  be  deemed  to  have  determined  by  operation  of 
the  statute  afl;er  the  expiration  of  one  year  from  the 
commencement.  But  the  court  thought  that  such  an 
interpretation  could  not  be  sustained. 

A  tenancy  at  will,  that  is,  a  tenancy  either  created  How  created 
by  contract  binding  on  both  parties,  or  arising  firom  the  ^ed. 

(A)  Sect7,S&4WilL4,c.27;  (i)  See BandaU  t.  Stwem,  2 
8  C.  B.  258.  £11.  &  B.  641. 
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relation  in  which  they  are  placed  to  each  other  (k),  and 
determinable  at  the  will  of  either  (l)y  may  be  determined^ 
either  by  the  death  (m)  or  by  the  act  of  either  party, 
and,  in  the  latter  case,  either  expressly,  as  by  the  lessor 
coming  on  the  land,  and  forbidding  the  tenant  to  hold 
any  longer  (n);  or  by  demanding  the  possession,  either 
absolutely  (o)  or  on  terms,  and  the  terms  rejected  (/?); 
or  implied,  as  by  his  entering  on  the  land,  and  cutting 
down  a  tree,  where  the  trees  are  not  excepted ;  or  put- 
ting his  beast  on  a  common  appendant  to  a  manor  leased 
at  will,  and  even  in  the  absence  of  the  lessee  (y) ;  or 
merely  entering  on  the  land  (r),  or  entering  thereon,  and 
making  livery  of  seisin  (*),  or  serving  the  tenant  with  a 
declaration  in  ejectment  (^) ;  or  by  volimtary  waste 
committed  by  the  tenant;  or  by  the  lessor  or  the 
tenant  granting  his  estate,  and  the  grantee  entering  on 
the  land  (u):  for  although  the  tenant  can,  as  against 
himself  (a:),  create  such  a  tenancy,  yet  he  cannot  as 
against  his  lessor  (y),  but  the  lessor  (z)  and  the  lessee  (a) 
must  have  notice  of  the  transfer.  The  tenancy  may 
also  be  determined  by  the  entry  of  a  lessee  for  years  of 
the  lessor  (b),  although  the  lease  may  be  invalid  (c),  or 
by  an  agreement  to  purchase  (rf). 

When  not  But  the  tenancy  is  not  determined  either  by  the  mere 

determined. 

(jfe)  Litt.  B.  70;  Ley  v.  Peter,  3  B.,  N.  S.  753. 

Ex.,  N.  S.  101.  («)   Ca    litt.    67  a;    Doe  d. 

(/)  Go.  Litt.  65  a.  Davi^i  t.  Thomas,  6  Ex.  854. 

(m)  lb.  67  b ;  Doe  d.  Stanway  (»)  Doe  d.   Goody  t.  Cartrr, 

y.  Book,  Car.  &M.  549  i  James  y,  9  Q.  B.  863.    See  also  Doe  d. 

Dean,  11  Ves.  391.  Blair  v.  Street,  4  Nev.  &  M.  42. 

(»)  Co.  Litt.  66  b;  Pollen  v.  (y)  9    Q.    B.    865.      See  also 

Brewer,  7  C.  B.,N.  S.  371.  Melling  v.  Leak,  16  C.  B.  652. 

((0  Doe  d.  Jones  v.  Jones,  10  (z)  Carpenter  v.  Colins,  YcIt. 

B.  &   C.  718;    Boe  d.  Blair  v.  73;    Pinhom  v.  Sauster,  8  Ex. 

Street,  4  Nev.  &  M.  42.  763;  Melling  t.  Leak,  16  C.  B. 

(/?)  Doe  d.  Price  v.  Price,  9  652. 

Bing.  356.  (ji)  Doe  d.  Domes  y.  Thanuts, 

{q)  Co.  Litt.  55 b ;  Ball  y.  CuU  snpra. 

limore,  2  C.  M.  &  R  120.  (ft)  Began  y.  Hand,  14  M,  P. 

(r)  Lapierre   y.    Mcintosh,  9  C.  C.  311. 

Ad.  &  E.  857 ;  Bandall  y.  Stevens,  (<?)   Wallis  y.  Delmar,  29  L.  J., 

2  Ell.  &  B.  641.  N.  S.,  Ex.  276. 

(»)  Bally,  Oullimore,Bu.iiTtL,  (d)  Daniels y, Davison. ISYe^ 

(t)  Locke  Y.  Matthews,  13  C.  252. 
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granting  of  a  lease  by  the  lessor^  to  commence  at  a 
ftiture  day  (e),  or  by  his  making  a  mortgage  of  the  de- 
mised premises  (/*);  or  where  the  tenant  himself  creates 
such  a  tenancy,  and  takes  a  conveyance  of  the  demised 
premises  to  himself,  although  that  determines  his  own 
tenancy,  it  does  not  determine  the  tenancy  created  by 
him(^). 

Although  the  lessor  may  at  any  time  determine  his  Fodtion  of 
will  by  entering,  yet  he  has  not  a  right  of  entry  at  all     ®  ^^^^' 
times  fix)m  the  first  commencement  of  the  tenancy,  in- 
dependent of  a  previous  determination  of  it,  but  only  a 
right  to  determine  it  (A). 

Although,  in  general,  rent  cannot  be  reserved  out  of 
an  incorporeal  hereditament,  except  by  the  King(2), 
yet  there  is  no  absolute  absurdity  in  supposing  that  a 
person,  seised  in  fee,  or  for  life,  of  a  rent-charge,  might, 
for  a  gross  sum  of  money,  demise  it  for  years  or  at  will  at 
a  certain  rent,  and  the  term  rent  in  this  section  means 
rent-charge  (k). 

The  object  of  this  section  7  is  to  fix  a  definite  period  Object  and 
after  the  commencement  of  a  tenancy  at  will,  beyond  of  3^&  4  wui^ 
which  the  tenancy  shall  not  be  presumed  to  have  had  a  4|  c.  27. 
continuance,  and  at  the  end  of  which  the  right  of  entry 
of  the  lessor,  as  against  his  tenant  at  wiQ,  shall  be 
deemed  to  have  accrued  (/),  and  the  effect  of  the  section 
generally  seems  to  be  to  prevent,  in  all  cases,  and  not 
merely  for  the  purposes  of  the  act,  for  the  words  of  it 
are  general,  the  creation  of  a  continuous  tenancy  at 
will.     In  Doe  d.  Goody  v.  Carter  (m),  Patteson,  J.,  said, 
arguendo^  "  I  doubt  if  there  can  now  be  a  continuous 
tenancy  at  will.     There  may  be  a  new  one  every  year. 
Statute  3  &  4  WiQ.  4,  c.  27,  s.  7,  considers  tenancy  at  will 
as  determining  at  the  end  of  one  year  after  its  commence- 

(tf)  Hogan  v.  Hand,  snpra.  (i)  Co.  Litt.  47  a,  144  a. 

(f)Ihe±  Goody  t.  Carter,  (A)  Per  Cur.  9  Q.  B.  856. 

9  Q.  B.  868.  (0  8  C.  B.  261,  268. 

(y)  lb.  (m)  9  Q.  B.  868,  867. 
W  See  8  C.  B.  261. 
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ment.     It  seems  to  be  for  all  piiipofle8^(n).     The  con- 
struction of  this  section  is  not  afiected  by  the  section 

Thetenancies  The  tenancies  at  will  within  this  section  are  only 
Becticm.  ^  those  which  existed  at  (/?),  or  those  created  subsequently 
to{q)f  and  not  those  which  had  determined  before  (r), 
or  those  which,  existing  at  the  passing  of  the  act,  but 
under  which  the  possession  was  not  then  adverse,  were  de- 
termined within  five  years  after  («)  the  passing  of  the  act. 
!£,  before  the  right  of  entry  upon  a  tenant  at  will  be 
gone,  the  tenancy  be  determined  and  a  new  one  created 
by  fresh  agreement,  express  or  implied,  between  the 
parties,  a  fresh  right  of  entry  accrues,  and  an  additional 
period  of  twenty  years  must  expire  before  that  right 
will  be  barred  {t). 

Where  the  tenancy  was  created  more  than  fifty  years 
before,  and  was  existing  when  the  c.  27  passed,  and 
the  possession  under  it,  not  being  then  adverse,  the 
tenancy  was  determinable  within  five  years  after  («), 
and  was  determined  within  that  period  by  the  death  of 
the  last  of  the  tenants,  and  shortly  afterwards  another 
tenancy  at  will  was  created  in  other  persons,  the  right 
of  the  lessor  accrued  on  the  determination  of  the  latter 
tenancy  (or).  In  this  case  the  court,  alluding  to  the 
determination  of  the  former  tenancy,  treated  such  deter- 

(n)  BntwieJtandaUr.  Stevens,  eon,  6  lb.  721;  Doe  d.  JBoansr. 

2  EIL  &  B.  641.  Page,  6  Q.  B.  767;  Doe  d.  Bir- 

((?)  See  Locke  t.  Matthews,  18  mingham  Canal  Co,  y.  Bold,  11 

C.  B.,  N.  8.  758.  n>.  127.    See  also  2^  d.  Dennett 

(0)  Doe  d.  Bennett  t.  Thtmor,  y.    Thirner,  sapra;    Hodgson  t. 

7  M.  &  W.  226;  9  lb.  648;  Doe  Hooper,  8  Ellis  &  £.  149;  Bbgan 

d.  Dayman  t.  Moore,  9  Q.  B.  665;  t.  Band,  14  M.  P.  C.  C  811. 

Doe  d.  Ooody  t.  Carter,  lb.  868;  («)  Hodgson  t.  Hooper,  supn. 

Doe  d.  Lansdell  t.  Oower,  17  lb.  (t)  Doe  d.  Bennett  r,  IStmer, 

689;   Locke  t.  Matthews,  18  C.  7  M.  &  W.  226;  9  lb.  648;  Ban- 

B.,  N.  S.  763;  BandaUY.  Stevens,  daU  t.  Stevens,  2  EIL  &  B.  641; 

2  EIL  ft  B.  641.    See  also  Doe  d.  Hodgson  y.  Hooper,  8  EU.  &  E. 

Palmer  t.  Eyre,  lb.  366;  2>m  d.  149;  Locke  t.  Matthews,  18  C.  B., 

Bvans  t.  Page,  6  lb.  767.  N.  S.  768. 

(g)  See  J)oe  t.  Page,  rapra.  (u)  Sect  16. 

(r)  Doe  d.  Burgess  and  Bar-  (w)  Hodgson  t.  Beeper,  8  EU. 

risen  t.  l%on^son,  6  Ad.  &  E.  &  E.  149. 
682;  Doe  d.  ThompsonY.  Thamp- 
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mination  as  being  by  the  act  of  the  lessor  in  creating 
the  latter  one^  but  the  determination  was^  in  fact,  bj  the 
death  of  the  last  of  the  tenants. 

The  tenancy,  if  not  determined  by  the  parties  within  When  to  be 
twenty-one  years  from  the  commencement  of  it,  but  ®^*^*"*'""'*- 
by  force  of  the  sect.  7,  must  be  a  continuous  one  for  the 
whole  twenty-one  years,  or  the  lessor  does  not  lose  his 
right  (y). 

After  the  expiration  of  twenty-one  years  of  a  con- 
tinuous tenancy  at  will,  if  the  landlord  were  to  enter,  no 
subsequent  right  of  entry  having  accrued  to  him,  this 
entry  would  not  be  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  first  ao- 
crued,  and  would  therefore  be  unlawftd;  and,  by  the 
sect.  34  of  the  statute,  his  right  of  entry  would  be  ex- 
tinguished (z). 

Whether  where  the  tenant  remains  in  possession  Effect  of  a 
continuously  for  twenty-one  years,  the  tenancy  being  Jj^^ri^'and    ^ 
determined  during  that  time  by  an  act  of  the  landlord,  partly  by 
without  his  having  actually  been  in  possession,  and  the 
possession  be  continued  by  the  tenant,  who  is  then 
tenant  at  sufferance,  for  a  fiirther  period,  which,  added 
to  that  of  his  possession  under  the  tenancy  at  will,  ex- 
ceeds that  term,  the  possession  under  the  two  tenancies 
tc^ether   will   constitute  a    bar,    is    questionable  (a). 
Where  the  tenancy  continued  for  twenty-one  years 
and  upwards,  but  determined  before  the  statute  passed, 
the  possession  continued  afterwards  either  by  (&),  or  by 
persons  claiming  by  or  through  (c),  the  tenant,  the 
possession  was  held  to  give  no  title  against  the  lessor. 
In  Doe  d.  Bennett  v.   Turner  (rf),  however,  the  court 

(y)  RiHuUUl  T.  Stevens,  8  EU.  13  C.  B.,  N.  S.  758. 

&  B.  641;  Hodgson  t.  Hooper,  8  (b)  Doe  d.  Birminifhaan  Canal 

EU.  &  E.  149;  Loeke  t.  Matthews,  Co.,  11  Q.  B.  127. 

18  G.  B.,  N.  8.  758.  {e)  Doe  d.  Burgeu  and  Har- 

(r)  See  RandaU  ^  Stevens,  2  risen  ▼.  Hkompson,  5  Ad.  &  B. 

E1L  &  B.  641.  582;  Doe  d.  Tlumpson  r.  Themp- 

(a)  See  BandaU  t.  Stevens,  2  son,61h.  721. 

£11.  &B. 841;  Locker. Matthews,  (il)  7  M.  &  W.  226. 
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Tenancies  at 
will  excluded 
when  between 


—mortgagor 
and  mort- 
gagee; 


•— trnstee  and 
cestui  q%e 
truit; 


seems  to  have  thought  that  a  contmuance  of  the  pos- 
session bj  the  tenant^  after  the  determination  of  the 
tenancy  within  twenty-one  years  from  its  coiomence- 
ment,  for  a  fiirther  period,  which,  with  that  of  the 
tenancy,  exceeded  that  term,  would  bar  the  lessor. 
But  the  case  was  decided  on  another  ground. 

Tenancies  at  will,  however,  as  between  mortgagor 
and  mortgagee,  and  between  trustee  and  cestui  que 
trust {e)y  are,  by  the  section  7,  expressly  excluded 
from  it. 

The  statute,  said  Williams,  J,  (/),  does  not  intend 
to  alter  the  relative  position  of  the  mortgagor  and 
mortgagee  (  g).  It  merely  excludes  from  the  sect.  7 
such  tenancies  between  them.  ' 

The  precise  relation  between  mortgagor  and  mort- 
gagee has  been  the  subject  of  much  diversity  of  judicial 
opinion  (A).  The  ordinary  relation  of  lessor  and  lessee 
at  will,  in  all  respects,  does  not  exist  (z).  An  ordi- 
nary lessor  at  will  must  determine  the  tenancy  before 
he  can  recover  the  possession,  but  a  moitgagee  need 
not.  It  has  been  said,  however,  that  the  section  7  vir- 
tually recognizes  the  existence,  between  a  mortgagor 
and  a  mortgagee,  of  this  relation  (j). 

The  object  of  the  statute  was  not  to  deal  with  cases 
like  that  of  trustee  and  cestui  que  trust,  where,  though 
there  are  two  parties,  there  is  but  one  single  interest — 
that  of  the  person  beneficially  entitled  (A);  and  the 
statute  does  not  alter  their  relative  position  (/). 

The  existence  of  the  relation  of  lessor  and  lessee  at 
will  between  a  trustee  and  his  cestui  que  trust  seems  to 


{e)  Vide  ante,  Chap.  U.  of  this 
Book,  Sect  V. 

(/)  16C.B.  667. 

(a\  See  alflo  Tluyrp  v.  Facey, 
12  Jot.,  N.  S.  741,  1  H.  &  R. 
678,  35  L.  J.,  C.  P.  849,  S,  C, 

{k)  Vide  ante.  Chap.  II.  of  this 
Book,  Sect.  lU. 

(i)  Thorp  V.  Facey,  snpra. 


0')  See  MeUin^  t.  Leah,  16  C. 
B.  652.  Bnt  see  Thorp  ▼.  Faeey, 
Bupra. 

{k)^C.  B.  260. 

{I)  Per  Williams,  J.,  16  C.  B. 
667.  See  also  Sturgu  t.  Mor$$^ 
24  Bear.  541;  8  De  G.  &  J.  I, 
S,  C,  on  appeal.  On  tibis  case  see 
18lr.£q.B.,N.  S.458. 
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be  generally  admitted  {m\  and  seems  to  be  recognized 
by  the  section  7^  not  less  than  between  a  mortgagor 
and  a  mortgagee.  In  Melling  v.  Leah  (n)  Williams,  J., 
said  he  did  not  assume  the  section  7  to  show  that  the 
cestui  que  trust  is  tenant  at  will  to  the  trustee  (o). 

In  the  case  of  trustee  and  cestui  que  trust  the  lan- 
guage of  the  section  7  is  equivalent  to  saying  that  the 
right  of  entry  of  a  trustee  against  his  cestui  que  trust 
shaU  not  be  deemed  to  have  first  accrued  at  the  expi- 
ration of  one  year  next  after  the  commencement  of  the 
tenancy ;  and  the  exception  seems  to  have  been  intro- 
duced in  order  to  prevent  the  necessity  of  any  active 
steps  being  taken  by  a  trustee  to  preserve  his  estate 
from  being  destroyed,  as  in  the  case  of  an  ordinary 
tenancy  at  will,  by  mere  lapse  of  time.  The  intention 
appears  to  be,  to  put  the  estate  of  a  trustee  in  a  better 
state,  in  this  respect,  than  that  in  which  the  estate  of 
an  ordinary  lessor  is,  as  against  his  tenant  at  will  (  p). 

The  tenancies  at  will  arising  between  trustee  and  —where  the 
cestui  que  trusty  which  are  excluded  by  the  proviso  "expresBj 
from  this  section,  are  in  those  cases  where  the  trust  is 
express  only  (y) ;  and,  even  in  these  cases,  where  the 
cestui  que  trust  is  himself  in  the  actual  possession  (r), 
and  not  where  he  is  a  mere  bailiff  or  agent  of  the  trus- 
tee in  the  letting  and  management  of  the  property  to, 
and  in  the  possession  of,  other  persons  (^). 

The  tenancies  at  will  which  arise  in  those   cases  —but  not 
where  the  trust  is  implied,  or  arises  by  construction  of  "^^  ""^ 
equity,  are  not  so  excluded,  but  are  within  this  section. 
As  where  a  contract  is  made  for  the  sale  and  purchase 
of  land,  not  creating  a  tenancy  from  year  to  year  at  a 

(m)  Vide  ante,  Chap.  n.  of  1  Car.  &  M.  549;  4  Man.  &  G. 

this  Book,  Sect  III. ;    Qarra/rd  80,    5.    C. ;     Stewart  v.   Marq. 

T.  Tueh,  8  C.  B.  231.  Conyngham,  1  Ir.  Eq.  B.,  N.  S. 

(«)  16  C.  B.  652.  584. 

(j>)  But  see  &arrard  r.  Tuck,  8  (r)  Oarrard  t.  IWi,  snpra. 

C.  B.  253.  (»)  Doe  d.  Jukes  t.  Sumner,  14 

p)  8  C.  B.  253.  M.  &  W.  39;  Melling  t.  Leak, 


^i 


^j  Ihe  d.  Stanway  y.  Book,      16  C.  B.  652. 
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yearly  Tent(e)^  and  the  purchaser  is  let  into  possesaon^ 
a  tenancy  at  will  is '  created^  but^  according  to  one 
case  {u),  not  until  the  contract  is  at  an  end  (x).  In 
Toft  y.  Stephenson  the  purchaser  entered  into  posses- 
sion,  and  shortly  afterwards  entered  into  a  sub-contract 
for  sale  of  part  of  the  land,  and  delivered  the  posses- 
sion to  the  sub-purchaser,  and  thus  determined  the 
tenancy  (y).  The  case,  however,  was  not  decided,  or 
even  discussed,  in  relation  to  the  creation  and  deter- 
mination of  a  tenancy  at  wilL 

So  where  land  is  purchased  by  one  person  in  the 
name  of,  and  is  conveyed  to  another,  and  the  purchaser 
takes  possession  (:r),  or  where  a  contract  is  entered  into 
for  a  lease,  and,  pending  the  execution  of  the  lease,  tlie 
intended  lessee  is  let  into  possession  (a),  and  there  is  no 
payment  of  rent  in  such  a  mode  as  to  create  a  tenancy 
from  year  to  year  (^),  a  tenancy  at  will  between  the 
person  to  whom  the  land  is  conveyed  and  the  pur- 
chaser, in  the  former  case,  and  between  the  intended 
lessor  and  the  intended  lessee,  in  the  latter  case,  arises. 
Tenanciesfrom  In  the  case  of  a  tenancy  from  year  to  year  or  other 
otiSer*p«rted  ^'  Period  without  any  lease  in  writing,  the  right  of  the 
]!?^H*J!*"^  person  entitled  to  the  land  or  the  rent,  subject  to  such 
tenancy,  first  accrues  at  the  determination  of  the  first  of 
such  years  or  other  periods,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such  tenancy  has  been 
received,  whichever  last  happens  (c),  although,  inde- 


(t)  Saunders  j.  Miugrove,  6  B.  (z)  Lamphigh  t.  Lamplngh^  1 

h  C.  524.  P.  W.  111. 

(«)  Hofoard  y.  Shaw,  8  M.  &  (a)  Doe  d.  LandteU  y.  Oower, 

W.  lis.  17  Q.  B.  589;   BrmytMt04ie  y. 

iw)  Repley  y.  WatermoHhy  7  JBUeheoek,    10   M.  ft  W.  494. 

Yes.  425;  JDm  d.  Hmes  y.  Cham^  See  also  ZktvU  y.  Shepherd,  85 

herlaine,  5  M.  &  W.  14;  Howard  L.  J.,  N.  S.  581. 

Y.  Shaw,  sapra;  Boe  d.  Blair  y.  (h)  Knight  y.  Bennett,  3  Bins. 

Street,  4  NeY.  &  M.  42;  Doe  d.  861;  Braythwaite  y.  Hitcheoet, 

Stanway  y.  Booh,  sapra;  Toft  r,  mpra. 

Stephenson,  7  Hare,  1,  1  De  G.,  {e)  Sect   8,   8  ft  4  WilL  4, 

M.  ftG.  28»anappeia.  c27. 

(y)  Vide  sopra. 


in  writiiig. 
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pendent  of  the  statute,  in  strictness,  there  would  not 
be  necessarilj  any  right  to  enter  at  either  of  these 
periods  (rf). 

The  time  when  the  fight  first  accrues,  in  this  case,  DiflTexenoe  as 
differs  from  the  time  when  the  right  first  accrues  in  the  rigj^b^tween 
case  of  a  tenancy  at  will.     In  the  latter  case,  as  just  these  tenancies 
shown,  the  accruer  is  in  an  altematiye  event,  the  deter-  ^t  wilL 
mination  of  the  tenancy  either  by  the  party  or  by  the 
statute  itself,  whilst  here  the  accruer  is  on  whichever  of 
two  events  last  happens,  that  is,  either  on  the  determi- 
nation of  the  first  period  of  the  tenancy  or  on  the  last 
payment  of  the  rent  in  respect  of  it  (e),  more  than, 
although  the  death  of  the  landlord  happened  within 
twenty  years  before  the  action  brought(/),  and  although 
the  last  payment  of  the  rent  was  more  than  twenty 
years  before  the  passing  of  the  act  (ff). 

The  remark  abready  made  as  to  the  lease  of  a  rent  at  Of  a  rent 
will  is  equally  applicable  to  such  a  lease  when  for  years, 
which  is  also  contemplated  by  the  sect.  8,  and  in  it  the 
term  rent  is  used  both  in  the  sense  of  a  rent  of  inherit- 
ance as  distinct  from  the  land,  as  in  the  sect.  1,  and  of 
a  rent  reserved  on  a  common  demise  {k). 

Independently  of  express  contract,  a  tenancy  from  How  yearly 
year  to  year  may  be  created  by  implication,  as  by  pos-  created, 
session  under  a  demise,  void  as  a  lease  by  reason  of  the 
Statute  of  Frauds,  and  paying  rent  accordingly  (t),  or 
perhaps  even  without  paying  it  Q'),  or,  if  the  lease  be  in 
writing,  but  not  by  deed  (A),  or,  when  for  less  than  three 
years,  the  rent  reserved  does  not  amount  to  two-thirds, 
at  least,  of  the  improved  value  of  the  demised  pre- 

Cd)  See  Owen  y.  De  Beauvoir,  5  T.  B.  471;  Rickardion  y.  Oif- 

16  M.  &  W.  547.  fordy  1  Ad.  &  £.  52;   BeaU  t. 

{e)  See  16  M.  &  W.  561.  Sandars,  8  Biiig.  K.  C.  850;  Ar- 

if)  BaiHesr,Lmilep,ieW,lEL  d&n  y.  SuUivan,  14  Q.  B.  882; 

674.  Jhe  d.  BtwewUh  t.  Moffait,  15 

(j)  Doe  d.  Juie$  y.  Sumner,  lb.  257. 

14  M.  &  W.  89.  O)  See  Kniffht  y.  Bennett,  8 

(A)  9  Q.  B.,  N.  S.  356;  Binnee  Bing.  86. 

T.  X«M»2^,  16  W.  B.  674.  (I)  8  &  9  Tict  c.  106,  s.  8. 

(i)  See  Boe  d.  Bigge  y.  Bell, 
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mises  (k) ;  or  by  the  determination  of  the  estate  of  the 
lessor  (/),  or  of  the  lessee  (wi),  and  the  tenant  continu- 
ing the  possession  and  paying  the  rent  to  the  person 
entitled  to  the  reversion,  the  tenancy  from  year  to  year 
may  be  considered  as  commencing,  either  from  the  time 
of  the  original  contract,  or  with  any  particular  year  of 
the  tenancy  («);  or  as  recommencing  every  year(o), 
and  perhaps  as  a  continuing  tenancy. 
A  writmg  on  K  the  tenancy  be  under  a  lease  in  writing,  that  is,  not 
mustno^u^te  ^^^^7  ^^  instrument  which  would  be  evidence  of  the 
an  interest  conditions  of  holding,  but  one  passing  an  interest,  the 
tenancy  is  not  within  the  sect.  8.  If  not  under  such  a 
lease,  but  only  an  instrument  amounting  to  such  evi- 
dence .merely,  or  to  a  mere  agreement  for  a  lease,  and 
the  holding  be  for  a  determinate  period,  either  express 
or  implied,  the  tenancy  would  be  within  this  section, 
determinable  at  the  end  of  the  first  period,  or  on  the 
last  receipt  of  the  rent.  Therefore,  where  a  tenancy  is 
thus  created  from  month  to  month,  by  impUcation,  and 
no  rent  is  paid  in  respect  of  the  tenancy,  the  right  first 
accrues  at  the  end  of  the  first  month,  and  is  barred  on 
the  expiration  of  twenty  years  from  that  time  (/?). 
Aocrner  on  Where  a  tenant  from  year  to  year  or  other  definite 

by^MT^"*^      period  underlets,  gives  possession  to  the  under-tenant, 
tenant.  and  makes  the  last  payment  of  rent  within  twenty  years 

before  action  brought  to  recover  the  land,  and  the  under- 
tenant, within  that  period,  admits  his  tenancy  but  pays 
no  rent,  and  holds  possession  for  more  than  twenty 
years,  the  right  of  the  original  lessor  first  accrues  on 


(*)  Stratum  t.  Pettitt,  16  C.  («»)  See  ArekboU  t.  SeuUv,  9 

B.  420;  Lee  t.  Smith,  9  Ex.  663;  H.  L.  C.  848. 

Treu  T.  Savage,  4  Ell.  &  B.  36;  (»)  See  CaUley  t.  Arnold,  1 

Dam$  T.  Jone»,  17  C.  B.  632;  Tob-  John.   661,  and  the  cases  there 

weU  V.  Parker,  2  De  G.  &  J.  659;  dted. 

Bond^,  Bosling,  1  Best  &  S.  371;  ((?)  Per  Pattcson,  J.,  8  Car.  & 

Burton  t.  Beevell,  16  M.  &  W.  P.  729. 

807.  (p)  See  Doe   d.  LandteU  t. 

(n  Oakley  v.  Monck,    4  Ex.,  Oower,  17 'Q.  B.  689;  also  Ley 

N.  S.  261.  T.  Peter,  8  Ex.,  N.  S.  101. 
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such  payment,  and  is  not  affected  by  such  possession ; 
and  his  title  being  valid  against  his  tenant,  the  iinder- 
tenant,  after  such  admission,  cannot  dispute  that 
title  (y), 

A  person  holding  of  parish  officers  a  house,  in  con-  What  is  soch 
sideration  of  the  performance  of  a  service,  as  cleaning  f  *«n«gcy^th- 
the  parish  church  (r),  or  ringing  the  church  bell  (*),  is 
a  tenant  from  year  to  year  within  the  sect.  8 ;  and  the 
service  being  performed,  the  right  accrues  frt)m  the  last 
time  of  the  performance. 

The  rent  payable  and  receivable  "by  and  from  ^the  What  is  rent 
tenant  under  the  sect.  8,  may  be,  either  in  money,  S^tMOionf*' 
or  in  services  to  be  performed  by  him,  as  sweeping  a 
church  (t)y  or  ringing  a  church  a  bell  (u),  or  keeping  up 
a  grindstone  for  the  lessor,  but  not  for  a  stranger  (x). 

The  rent  payable  and  to  be  received  within  the  sect.  8 
is  to  be  in  respect  of  the  tenancy  contemplated  by  that 
section,  and  as  for  rent  due  for  the  property  held  under 
the  tenancy —  Quicquid  solvitur^  solvitur  secundum  ani- 
mum  solventis;  and  if,  on  looking  to  the  &cts  of  the 
case,  it  is  plain  that  the  payments  have  been  made 
secundum  animum  solventium^  not  for  rent,  but  on 
another  account,  the  doctrine  of  estoppel  arising  from 
'  payment  of  rent  has  no  place.  Where,  therefore,  a 
tenancy  is  disputed,  the  circumstances  connected  with 
the  annual  payments  are  most  important,  for  if  the  per- 
son paying  made  the  payments,  expressly  or  impliedly, 
on  account  of  something  else  than  rent  of  land  of  which 
he  is  the  tenant,  this  would  not  be  a  payment  of  rent 
within  the  meaning  of  this  section,  and  a  defence  founded 
on  the  statute  would  be  a  complete  bar  (y). 

iq)  Doe  d.    EtMrl  Spencer  y.  («)  Doe  d.  Edney  t.  BiUett, 

Beckitt^  4  Q.  B.  601.  snpra. 

(r)  Doe  d.  Edney  r,  Benham,  (or)  See  Doe  d.  Bobinson  ▼. 

7  Q.  B.,  N.  S.  976.  Hinde,  2  Moo.  &  Bob.  441. 

(O  Doe  d.  Edney  y.  Billett,  (y)  AU.-Oen,  ▼.  Stephens,  6 

lb.                                 .  De  Gez,  M.  &  G.  111.    See  also 

(t)  Doe  d.  Edney  y.  Benham,  Doe  d.  Ifenfman  y.  Qopeall,  4  Q. 

snpra.  B.,  N.  S.  606,  n.;  6  Jnr.  170,  A  ^. 

L.  II 
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Whedier  that  The  sect  8  may  be  thought  to  embrace  those  cases 
to^^***^°^  cmly  where  the  tenancy  is  at  a  rent,  and  not  those  where 
tenandes  the  t^Eiancy  is  without  any  rent,  or  anything  in  the  na- 
withoat  reot  ^^^^  ^£  ^  ^^^^^  j^  respect  of  it  The  terms  of  the  sec- 
tion contemplate,  in  every  case,  two  things,  the  tenancy 
itself,  and  a  rent  in  respect  of  it,  and  then  makes  the 
right  first  to  accrue  on  whichever  of  two  events  shall 
last  happen.  But  in  the  case  of  a  taxancy  without  any 
rent,  or  anything  in  the  nature  of  a  rent,  if  within  the  sec- 
tion, the  right  must  first  accrue,  not  as  in  the  former  case, 
but  on  the  determination  of  the  first  period  of  the  tenancy 
alone,  or  not  at  all,  and  therefore  that  such  tenancies 
are  not  within  this  section.  On  the  other  hand  it  may  be 
ui^ed  that  as  rent  may  be  in  the  delivery  of  a  profit  that 
lieth  in  render,  office,  attendance,  and  such  like  (:r),  and 
for  the  nonperformance  of  a  rent  service  a  distress  may 
be  made  (a),  and  on  a  tenancy  without  rent  the  lessor 
has  fealty  (^),  which  is  an  inseparable  incident  to  the 
reversion  (c),  indeed,  to  every  tenure,  except  firankal- 
moigne  and  at  will(cf),  and  still  remains  (e),  and 
although  the  fealty  in  the  case  supposed,  when  not 
expressly  reserved,  arises  by  law,  and  not  by,  yet  out 
of,  the  contract  of  the  parties  and  fix>m  the  tenure,  and 
the  time  when  such  service  was  last  tendered  may  be 
uncertain  or  difficult  to  ascertain,  yet  that  such  tenan- 
cies are  within  this  section.  If  not,  the  right  will  first 
accrue  when,  upon  the  determination  of  the  tenancy  in 
the  usual  course  of  law,  the  reversion  comes  into  pos- 
session. 
Wben  a  yearly  A  cestui  que  trust,  not  in  the  actual  possession  of  the 
beaSed  by  a  ^^»  ^^  receipt  of  the  rent(/),  but  acting  merely  as 
'eeitwi  que        the  agent  or  bailiff  of  the  trustee  {g)y  in  the  receipt  of 

(z)  Go.  Litt.  98  a,  b,   142  a;  150  b,  151  b. 

Doe  d.  Edney  t.  Benham,  sapra;  (d)  Litt.  sects.  181, 132. 

Doe  d.  Hdney  v.  Billett,  7  Q.  B.,  {e)  Vide  ante,  p.  S48. 

N.  S.  976.  (/)  Qarraird  t.  Tuek,  8  C  B. 

(a)  Go.  Litt  142  a.  251. 

(»)  Litt  8. 182.  ig)  See  Pope  t.  Biaeu^  9  B.  & 

(c)  Go.  Litt.  23  a,  98  a,  b,  143  a,  G.  245. 
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the  profits  from  the  actual  holders,  and  managing  the 
property  (A),  may  create  a  tenancy  from  year  to  year; 
and  in  that  case  the  right,  not  only  of  the  cestui  que 
trusty  but  of  the  trustee  also  (2),  first  accrues  at  the  end 
of  the  first  year  of  the  tenancy,  or  on  the  last  payment 
of  rent,  although  such  payment  was  more  than  twenty 
years  before  the  passing  of  the  act  (A). 

It  is  apprehended  that  a  cestui  que  trust,  becoming  a  Whether  he 
tenant  from  year  to  year  or  other  definite  period,  may,  *^*^^' 
under  this  sect.  8,  acquire  an  absolute  title  at  law  against  section,  a  title 
his  trustee.     There  is  no  express  exclusion  of  such  a  JSteS    ^ 
tenancy  between  such  parties,  as  of  a  tenancy  at  will, 
from  the  sect.  7,  and  the  tenancy  from  year  to  year,  or 
other  definite  period,  arises  by  the  contract  of  the  parties, 
whilst  a  tenancy  at  will  is  created,  by  construction  of 
law,  from  the  mere  relation  of  the  parties  (/). 

In  the  case  of  a  tenancy  of  land,  or  of  a  rent  under  Tenancies 
a  lease  in  writing,  reserving  a  rent  amounting  to  the  Jl!J^i®J[J^^'^ 
yearly  sum  of  20*.  or  upwards,  which  is  received  by  rent  of  20». 
some  person  wrongfully  claiming  the  land,  or  the  rent,  *°  "^^ 
in  reversion  immediately  expectant  on  the  determina- 
tion of  the  lease,  and  no  payment  of  the  rent  reserved 
is  afterwards  made  to  the  person  rightftdly  entitled 
thereto,  the  right  of  the  person  entitled  to  the  land,  or 
the  rent,  subject  to  the  lease,  on  its  determination,  first 
accrues  when  the  rent  reserved  by  the  lease  was  first  so 
received  by  the  person  so  wrongfiiUy  claiming ;  and  the 
right,  which  before  this  statute  would  accrue  on  the 
determination  of  the  lease,  notwithstanding   such  re- 
ceipt (iit),  is  expressly  excluded  («)• 


(A)  MemngY,Leal,ieC.B.e52.  (m)  Orrell  v.  Maddow,  3  Cni. 

(t)  See  Mellingy.Leak,Bamk;  Dig.  tit.  xxxi.  c.  ii.  s.  80;  Doe  d. 

Doe  d.  Jukes  T,  Stmner,  UM.  &  Cook  v.  Danvers,   7  East,  299; 

W.  39.  Chadwick  v.  Broadwood,  3  Beav. 

(k)  Doe  d.  Jukes  y.  Sumner,  308;  2  Con.  &  L.  191.    Bat  see 

snpra.  Cholmondeley  y.  Clinton,  1  Tom. 

(l)  Vide  ante,  pp.  471  et  sea.,  &  R.  116;  3  Beav.  3U,  arg. 

476.  (»)  Sect  9,  3  &  4  WiU.  4,  c  27; 

Il2 
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The  natme  of  The  lease  must  be  one  which  passes  an  interest  and 
Uielease,  ^^^  ^  mere  agreement  for  a  lease,  or  an  instrument 
merely  showing  the  conditions  of  the  holding  (o),  and 
be  by  deed  (/>). 
—and  the  rent  In  this  provision  the  term  rent  is  used  three  tinies  in 
the  sense  of  rent  within  the  sect.  1,  and  four  times  in 
the  sense  of  a  rent  reserved  on  a  common  demise  (9), 
and  then  of  a  pecuniary  nature  only ;  for  so  reserved  it 
is  to  amoimt  to  the  yearly  sum  of  20«.  and  upwards, 
and  to  be  received  and  paid.  Therefore,  if  so,  a  lease 
reserving  a  rent  in  money's  worth  only  (r),  as  in  a  lease 
of  mines  reserving  part  of  the  produce  in  a  manufac- 
tured state  («),  or  other  profit  lying  in  render,  office, 
attendance  and  such  like(^),  which  cannot,  in  some 
cases  at  least,  as  for  instance,  fealty,  be  estimated  in 
money  value,  is  not  within  this  section,  and  the  profit, 
if  rendered  to  a  third  persgn  claimiog  wrongfiilly,  the 
mines  or  other  property  to  which  the  profit  is  incident 
would  not  affi^  the  right  of  the  lessor  to  enter  on  them 
on  the  expiration  of  the  lease.  K  such  a  lease  be 
within  the  section,  his  right  would  first  accrue  on  the 
render  to  such  person,  independent  of  the  time  of  the 
sale  of  the  produce  of  the  mine  (u).  The  reservation 
in  such  a  lease  of  a  part  of  the  produce  of  the  mines 
not  in  a  manu&ctured  state  is  not  however  properly  a 
rent,  or  in  the  nature  of  a  rent,  but  an  exception  of  part 
of  the  mine  or  land  itself  (:r) ;  and  a  sum  in  gross  re- 

Doe  d.  AngeU  t.  Angell,  9  Q.  B.,  (r)  See  Cumberland  t.  KeOf, 

N.  S.   328.    See  also  Grant  t.  8  B.  &  Ad.  602. 

ElUsy  9  M.  &  W.  127;  SooU  v.  (#)  Co.  Litt.H2a.    See  Den^i 

Mwon,  2  Con.  &  L.  185;  Ckad-  y.  Shuckburffh,  4  Ton.  &  C,  Ex. 

wick  T.  Broadwood,  3  Bear.  808.  42;  5  Jnr.  21,  8.  C. 

io)  See   Doe  d.   Zansdell  t.  it)Co.IAtt,U2tk;Doed.JSdne9 

€fomer,  17  Q.  B.  689.  t.  Benham,  7  Q.  B.,  N.  8.  976; 

(p)  8&9  Vict.  c.  106,  8.  8.  Doe  d.  Hdney  t.  BiUett,  lb.  983; 

(q)  See  Doe  d.  AngeU  r.  Angell,  Doe  d.  RoHmon  t.  ERnde^  2  Moo. 

9  Q.  B.,  N.  S.  328;   Bainee  v.  &  E.441. 

Lmdey,  16  W.  B.  674.  (u)  Denye  v.  ShueMmrgh,  sap. 

(*)Co.Litt42a. 
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served  and  made  payable  in  such  a  lease,  by  instabnents, 
is  not  necessarily  a  rent  (y  )• 

The  rent  must  be  also  expressly  reserved.  If  there-  Bent  most  bo 
fore,  a  service,  when  so  reserved,  be  a  rent  within  this  JJ^mtS^ 
provision,  a  service  merely  incident  to  the  tenure  by  law, 
as  fealty  (^r),  must,  as  it  may  (a),  be  expressly  reserved. 
If  not  so  reserved,  and  the  lease  do  not  reserve  any 
money  rent,  the  lease  is  not — as  a  tenancy  under  sect  8 
with  such  a  service  may  be  within  that  section  (A)— 
within  this  sect.  9.     If  such  service,  when  expressly  ' 

reserved,  be  rent  reserved  within  the  meaning  of  the 
sect.  9,  and  be  performed  for  more  than  twenty  years  to 
a  person  wrongfully,  and  not  within  that  period  rendered 
to  the  person  rightfiilly,  claiming  the  land,  the  latter 
person  will  be  barred  of  his  reversion  on  the  determina- 
tion of  the  lease.  But  the  service  itself,  arising  on  such 
a  tenancy,  is  not  within  the  statute  (c). 

As  under  the  sect.  8,  so  imder  the  sect.  9,  the  pay-  _and  ^a 
ment  and  receipt  of  the  rent  must  be  for  rent,  quh  rent,  '^'' 
and  not  otherwise  (d). 

If  arrears  accrue  which  are  afterwards  paid  up,  pay-  what  a  oon- 
ment  of  rent  continued  to  the  person  so  wrongfiiUy  ^^wed  receipt 
claiming  the  land  would  be  a  continued  receipt  for  the 
purposes  of  the  statute  (e). 

As  the  case  of  a  tenancy  from  year  to  year,  without  Sncb  tenancies 
a  lease  in  writing,  and  without  rent,  may  not  be  within  Sj^^^*^^ 
the  sect.  8  {/) ;  so  the  case  of  a  tenancy  under  a  lease  withoot  rent 
in  writing,  at  a  rent  less  than  20*.  yearly,  or  without 
any  rent,  may  not  be  within  this  sect.  9  {ff). 

The  right  under  this  sect.  9  accrues  on  the  first  pay- 
ment of  the  rent  reserved  by  the  lease,  being  to  a  third 
person  wrongfiilly  claiming  the  demised  premises,  and 

(y)  LordHatherttone  t.  Bretd-         (d)  Vide  snpra,  p.  481. 
kitme,  18  Sim.  599.  (e)  Soatt  t.  Mxon,  2  Con.  &  L. 


(z)  Vide  rapia,  p.  848.  185< 
(a)  BeviTs  eate,  4  Rep.  8.  (. 

(ft)  Vide  Buprajp.  481.  0 

(e}  €hrmU  t.  EUu,  9  M.  &  W.  He 

127.    See  also  16  lb.  566.  Jonet,  4  Yon.  &  Coll.  466. 


la)  BeviTsiUue,  4  Rep.  8.  (/)  Vide  supra,  p.  482. 

(ft)  Vide  supraj).  481.  (^)  See  8  Ir.  L.  R.  458;  Orof- 

{e}  €hrtmt  t.  EUU^  9  M.  &  W.      fti«  ▼.  SvffTue,  9  lb.  17;  Ex  parte 
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would  not  accrue  on  mere  attornment  (A)  to  such  per^ 
son  (2)9  which^  however^  might  operate  a  disclaimer  of  the 
lessor's  title^  and  a  forfeiture  of  the  lease,  and  thus  give 
to  him,  on  having  notice  of  the  attornment  (j),  an  im- 
mediate right  of  entry,  although  he  might  decline  to 
exercise  it,  and  wait  until  the  expiration  of  the  lease  by 
effluxion  of  time  (A),  and  unless  the  rent  be  so  paid  the 
right  to  the  reversion,  and  to  the  rent  as  incident  to  it, 
remain  unaffected  {!) ;  although,  if  the  lessee  be  in  pos- 
session for  twenty  years  or  upwards  without  paying  any 
rent  to  either  the  lessor  or  any  other  person,  the  lessor 
cannot  maintain  ejectment  against  the  lessee  for  non- 
payment of  rent  (m) ;  and  yet  on  the  expiration  of  the 
lease  without  any  such  payment,  or  within  twenty  years 
after  such  expiration,  the  lessor  may  recover  the  demised 
premises  (n).  Lord  Abinger,  C.  B.,  seems  to  have 
thought  otherwise  {0). 

In  Doe  V.  Oxenham,  the  rent  reserved  by  the  lease 
had  been  paid  for  some  years.  But  in  Doer,  Bingham 
no  payment  of  rent  by  the  lessee  to  any  one  was  proved. 
The  lease  was  made  in  1796,  and  at  the  trial  the  lessee 
claimed  under  a  conveyance  made  to  and  accepted  by 
him  in  1805,  which  was  a  forfeiture  of  his  lease  (/»), 
and  available  for  the  lessor,  after  notice  of  it,  although 
not  bound  to  enforce  it,  or  to  enter  until  the  expiration 


(h)  \l  Geo.  2,  c.  19.  (m)  Doe  d.  Mannion  t.  Bing^ 

{%)  9  H.  L.  C.  381.  ham,  3  Ir.  L.  R.  456.    On  this  case 

0)  See    Hovenden    t.    Z&rd  Tide  ante,  pp.  462,  463. 

Annesley,  2  Sch.  &  L.  624;  Me-  (n)  Doe  d.  Davy  t.  Oaeenkam, 

redUh  T.  6Hlpin,  6  Pri.  146.  7  M.  &  W.  131. 

(k)  Vide  ante,  pp.  452, 453,454.  (o)  Ex  parte  JbnM,  4  Ton.  & 

(0  See  QraM  v.  MIU,  9  M.  &  C.  466. 

W.  127;  Doe  d.  Damf  v.  Omenr  (p)  See   Com.  Dig.,  tit  For- 

Aom,  7  lb.  131;  Doe  d.  Newman  feitnre,  A.  4,  6;  Co.  Litt  252  a; 

T.  Oopsall,  4  Q.  B.,  N.  S.  603,  n. ;  9  Rep.  106  b;  Doe  d.  Oray  ▼.  Sta- 

5  Jnr.  170,  &  C;  OroeUe  y.  Sit-  nion,  1  M.  &  W.  695;  Dee  d. 

ffrue,  9  Ir.  L.  R.  17;  Ihilton  v.  WiUiame T.Cooper,  1  Soott,N.R 


Creoffh,  3  J.  &  L.  329;  Arokbold  36;  Jones  t.  MiUs,  10  C.  R,  N. 

y.  Scully,  9H.  L.  C.  360;  Ken-  S.  788;    Doe   d.   EUerbroeh  y. 

nedy  y.  Woode,  Ir.  Rep.,  1  C.  L.  Flynn,  4  Tyr.  619.     • 
76. 
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of  the  lease  (q).  This  point,  however,  was  not  urged 
for  the  plaintiff,  and  the  court  appears  to  have  treated 
the  case  as  of  a  right  of  entry  on  nonpayment  of  rent 
given  by  the  lease,  and  as  having  first  accrued  to  the 
lessor  in  1797,  the  year  after  the  date  of  the  lease. 
Doe  V.  Bingham^  however,  appears  to  be  overruled  by 
the  cases  of  Grant  v.  EllUy  in  England,  and  Daly  v. 
Blomfield{r)  and  Crosbie  v.  Sugrue{8\  in  Ireland. 
In  the  last  case  and  in  Doe  v«  Bingham^  the  action  was 
ejectment  for  nonpayment  of  rent,  which  appears  to  be 
equivalent  to  an  action  in  England  for  the  recovery  of 
the  rent,  and  distinct  from  an  action  of  ejectment  for 
the  recovery  of  the  demised  premises  themselves.  In 
Doe  V.  Bingham,  the  action  was  treated  as  for  the  ie« 
covery  of  the  land,  but  in  Crosbie  v.  Sugrue,  the  court 
said  that  treating  the  action  as  merely  for  the  land  was 
an  assumption ;  and  that  it  was  for  nonpayment  of  rent 
and  not  for  the  possession  of  the  land,  and  therefore  • 
within  the  principle  of  Grant  v.  Ellis,  and  the  subse- 
quent cases  which  determined  that  conventional  rents 
are  not  within  the  statute. 

So  where  a  stranger  enters  into  part  of  the  demised 
premises,  but  not  under,  or  in  privity  with,  either  the 
lessor  or  the  lessee,  and  continues  the  possession  until 
the  expiration  of  the  lease  without  paying  any  rent  to 
any  person,  or  receiving  any  firom  the  lessee,  the  right 
of  the  lessor,  on  the  expiration  of  the  lease,  would  be 
unaffected,  although  the  right  of  the  lessee,  at  the  end 
of  twenty  years  from  tJie  lease  taking  effect,  would  be 
barred  (f). 

The  right  under  this  9th  section  may  have  first  ao-  Bigbt  under 

crued,  and  have  been  lost,  long  before  the  passing  of  this  2^^|  ^ 

act.     In  other  words  this  provision  is  retrospective  (w).   before  the  mat 

Wlien  an  acknowledgment  of  the  title  of  the  person  Acknowled^ 

rnent  of  title. 
ig)  2  Sell,  ft  L.  99;  2>M  d.  (/)  Bee  16  Ir.  L.  R.  270. 

Qfoke  ▼.  Danvers,  7  East,  299.  (u)  Doe  d.  AngeU  v.  Angell,- 

(r)  5  Ir.  L.  R.  66.  snpra. 

(#)  9  lb.  17. 
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entitled  to  the  land  or  the  rent  is  given  in  writing  by 
the  person  in  the  possession  of  the  land  or  the  receipt 
of  the  rent,  the  right  of  the  former  person  first  accrues 
when  such  acknowledgment,  or,  if  more  than  one,  the 
last  (x),  is  given  (y). 

This  section  provides  a  mode  or  modes  for  the  land- 
lord preserving  his  title  without  taldng  possession,  and 
contains  no  words  which  prevent  the  operation  of  the 
other  part  of  the  statute,  which,  if  a  claimant  enters 
effectively,  and  not  colourably,  gives  him  twenty  years 
fi^m  that  time  before  his  title  is  barred  (z). 

Effect  of.  The  moment  after  the  acknowledgment  is  given,  all 

presumption  arising  from  the  length  of  possession  in- 
stantly ceases  (a),  and  a  new  right  first  accrues  to  the 
person  whose  title  is  thus  admitted  (b) ;  but  the  acknow- 
ledgment must  be  renewed  within  twenty  years  from  the 
time  of  giving  it,  or  the  right  will  be  lost,  and  the  time 
does  not  stop  upon  the  acknowledgment  being  given  (c). 

When  con-  When  the  acknowledgment  is  given  by  deed,  the. 

time  of  the  execution,  and  not  the  time  of  the  date, 
will  be  the  time  of  giving  the  acknowledgment  (rf). 

As  the  14th  section  of  c.  27  makes  the  right  to* 
accrue  at  the  giving  of  an  acknowledgment,  so  the 
1  Vict.  c.  28  gives  the  like  effect  to  a  payment  of 
principal  or  interest  («). 

Mdst  be  o{  an        Inasmuch  as  all  right  or  title  which  have  first  accrued 

exutmgxfgb  j^g^^  years  ago  or  upwards  to  land  or  to  rent  is 
extinguished  (/),  the  title  acknowledged  must  have 
existed  within  that  period  from  the  giving  of  the  ac- 
knowledgment (ff).  But  in  the  case  of  a  mortgage,  the 
payment  of  any  principal  or  interest  gives  a  new  right 

{x)  Incorporated    Society   t.  (c)  See  Scott  t.  Mwo%y  2  Con. 

Richards,  1  Dra.  &  War.  258.  &  L.  185. 

(y)  Sect.  14,  8  &  4  Will.  4,  c.  (d)  Jayne  ▼.  Hughes^  10  Ex. 

27  4S0 

'(z)  See  Loehe  t.  Matthews,  13  (e)  2  Gem.  &  L.  147. 

C.B.^  -       - 


sidered 
given. 


.  753.  (/)  Sect  34. 

)  1  Con.  &  L.  84.  (dr)  See  He' 

(h)  1  Jo.  &  Lat.  304.  Ir.  L.  R.  286. 
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for  twenty  years,  althougli  more  than  that  period  has 
elapsed  since  the  right  first  accrued,  and  before  such 
payment  (A). 

When  the  possession  of  an  advowson  has  once  com- 
menced adversely,  and  continues  of  that  character  during 
the  whole  of  the  prescribed  period  of  limitation,  no  inter- 
mediate acknowledgment  of  the  title  of  the  rightfiil 
patron,  as  in  the  case  of  land  ssifi.  rent  under  the  sect.  14, 
will  give  to  him  any  new  right. 

The  time  when  the  right  to  land  or  to  a  rent,  within  Time  of 
the  meaning  given  to  those  terms  in  the  sect.  1,  first  rischt  hasrefer- 
accrues  is,  as  will  have  been  observed,  generally  with  ence  to  certain 
reference  to  the  possession,  or  the  receipt  of  the  profits 
of  the  land,  and  to  the  receipt  of  the  rent. 

As  respects  land,  the  statute  has  been  careful  to  pre-  —to  posses- 
vent  persons  who  have  enjoyed  a  long  uninterrupted  swstionslOand 
possession  firom  being  turned  out  upon  firivolous  pretexts,  !*• 
or  by  a  mere  assertion  of  right  unaccompanied  by  some 
act  effectual  for  excluding  the  actual  possessor  from  the 
possession,  as  by  mere  entry  on  the  whole  or  on  a  part 
for  the  whole  (i),  to  avoid  a  fine  by  stepping  on  any 
comer  of  the  land  in  the  night  time,  and  pronouncing 
a  few  words  without  any  attempt  or  intention  or  wish  to 
take  possession  (A),  or  otherwise  (Z),  or  by  continual  or 
other  claim  upon  or  near  the  land  (m),  has  enacted  that 
mere  entry  on  is  not  to  be  deemed,  within  the  meaning 
of  the  act,  possession  of  the  land  {n\  and  has  excluded 
the  preservation  of  the  right  to  the  land  by  means  of 
any  such  claim  (o). 

The  sect.  10  derives  light  from,  and  is  to  be  read 
with,  the  following  section,  and  seems  to  require  some- 


f; 


h)  1  Vict,  c  28.  (m)  litt  sects.  414,  417,  419, 

t)  Co.  Litt.  15  a,  b.  420;  Ck>.  Com.  250  a,  ^  seq. 
(k)  See  RwndaU  ▼.  Stevem,  2  (n)  Sect.  10;    Loolte  v.  Mat- 

£.  &  B.  e41.  thef09,  18  C.  B.,  N.  S.  768;  Broi- 

(Z)  See    Thorp    y.  Facey,  13  sin^fton  t.  Llewellyn,  27  L.  J., 

Jut.,  N.  8,  741;  1  H.  &  R.  678,  Ex.  297;  Thorp  y.  Ihcey,mpn, 

8.  a  io)  Sect.  11. 
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thing  more  than  the  mere  formally  going  upon  the  land. 
The  making  an  entry  amounts  to  nothing  unless  some- 
thing is  done  to  divest  the  possession  out  of  the  holder 
and  revest  it  in  the  claimant.  The  sect.  11,  treats  the 
making  an  entry  as  something  more  than  merely  being 
on  and  claiming  the  land  (  p).  When  these  two  sections 
are  read  together,  it  is  clear  that  they  apply  to  the  entry 
i^oken  of  in  the  417th  section  of  Littleton  and  Ijofrd 
Coke's  Commentaiy  thereon  (y). 

The  acts  of  the  claimant,  in  addition  to  his  entry, 
must  be  of  such  a  nature  as  will  restore  his  right. 
Therefore,  where,  after  a  possession  of  more  tiian 
twenty  years  against  a  claimant,  he  entered  on  tlie 
land,  in  the  absence  of  the  possessor  himself,  but  hig 
family,  being  there,  claimed  the  land,  and  directed  a 
stone  to  be  severed  from  a  wall,  and  part  of  a  fence  to 
be  removed,  but  did  not  remove  the  fiunily  nor  desire  it 
to  remove,  these  acts  were  held  to  amoimt  to  no  more 
than  an  entry,  and  insuffident  to  restore  the  right  of  the 
claimant  (r).  The  claimant,  however,  could  not,  by 
any  act  of  his  own  merely,  have  revived  or  restored  his 
right,  for  it  was  extinguished  by  the  possession  of  more 
than  twenty  years  («),  and  he  therefore  became  a  mere 
trespasser  (^). 

But  where  the  possession  has  been  for  less  than 
twenty  years,  and  the  possessor  and  his  &mily  and  the 
whole  of  his' goods  are  removed  by  the  claimant,  that  is 
a  sufficient  resumption  of  possession  by  the  daimant, 
and  destroys  the  title  gained  by  the  previous  possessicHi; 
and  although  the  person  so  turned  out,  resumed  the 
possession  on  the  same  day,  the  claimant  has  a  new  right 
of  entry  for  twenty  years  from  the  time  of  such  resump- 
tion ;  and  where  the  possession  is  actually  taken  animo 
possidendiy  the  duration  of  it  is  immaterial  (u). 

(»)  9  C.  B.  718.  (#)  Sect  84. 

iq)  18  C.  B.,  N.  S.  7€6.  (f)  See  2  Ell.  ft  B.  650. 

(r)  Doe  d.  Baker  y.  Coambes,  («)  RandaU  t.  Stevens,  2  ED. 

9  C.  B.  714.  &  B.  641. 
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A  declaration  in  ejectment  amounts  to  a  mere  entry 
onlj,  and  a  judgment  by  de&ult  in  such  an  action, 
unless  executed,  does  not  giye  possession  (x). 

The  possession  of  land  against  the  rightM  owner 
commencing  by  the  mere  erection  of  a  fence  upon  the 
land,  and  shown  solely  by  such  fence,  is  restored  to  him 
by  an  entry  within  twenty  years  after  such  possession 
upon  the  land,  the  removal  of  the  fence  and  the  erection 
of  a  post  by  such  owner,  without  any  subsequent  act  on 
the  land  for  five  years  hostile  to,  and  without  any  further 
act  of  possession  by  such  owner,  and  is  not  such  a  pos- 
session as  is  to  be  deemed  a  mere  entry  within  the 
section  10  (y). 

The  occasional  residence  by  the  person  entitled  with 
the  person  in  possession,  coupled  with  acts  of  such  person 
amoimting  to  an  admission  of  title  in  the  person  entitled, 
prevents  the  possession  operating  agfunst  him  (z). 

Irrespective,  however,  of  entry  or  of  the  claim,  or  of  —by  joint 
the  receipt  of  the  whole  of  the  profits  of  any  land,  or  g^^on  12. 
the  receipt  of  any  rent  within  the  meaning  of  the  section 
1  of  the  3  &  4  Will.  4,  c.  27,  by  any  one  or  more  ex- 
clusive of  any  other  or  others  of  any  persons  daiming 
the  land  or  the  rent  as  coparceners  (a),  joint  tenants  (b) 
or  tenants  in  common  {c),  the  possession  or  the  receipt 
by  any  of  such  persons  of  the  entirety,  or  of  more  than 
his  or  their  undivided  share  or  shares  of  the  land,  or  of 
the  profits  thereof,  or  of  such  rent  for  his  or  their  own 
benefit,  or  for  the  benefit  of  any  other  person,  other  than 

(a?)  Thorp  T.  Ihcey,  sopra.  (o)  CfuUeyj.Doed,  TayUrsim, 

(y)  WoruamY.Vandenirande,      II  Ad.  &.  E.  1008;  Stewart  y. 

17  w.  n,r  ....-.-- 


,  53.  Marquis  of  Conyngham,  1  Ir.  £q. 

{z)  Dae  d.  Orates  y.  Oroves,  Bep.,  N.  S.  534;  Lessee  O^SullU 

10  Q.  B.  486;  16  L.  J.,  N.  S.,  Q.  van  y.  M'Swiney,  Longf.  &  T. 

B.  297;  11  Jut.  568.  Ill;  Doe  d.  Holt  t.  Horroeks,  1 

(a)  Doe  d.  Jacobs  v.  Phillips,  Car.  &  K.  566;  9  H.  L.  C.  360; 

10  Q.  B.,  N.  S.  180;   Woodroffe  Ley  y.  Peter,  8  Ex.,  N.  S.  101; 

V.  Doe  d.  Daniell,  16  M.  &  W.  Tidball  v.  James,  29  L.  J.,  N.  S., 

769;  et  ^  contra,  2  H.  L.  C.  811.  Ex.    91.    On  this  last  case  see 

(ft)  Murphy  y.  Mwrph/y^  16  Ir.  Murphy  y.  Mwrphy,  sapra. 
L.  R.  206. 
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Effect  of  that 
sectloD. 


Poflseasioii  by 
relations. 
Section  13. 


the  person  or  persons  entitled  to  the  otiher  share  or 
shares  of  the  same  land  or  rent,  is  not,  as  formerly  {d)j 
the  possession  of,  or  the  receipt  by  the  other  or  otliers(«); 
and  consequently  the  entry  of  one  cannot  have  the  effect 
of  vesting  the  possession  in  the  other  (/),  and  the  land 
being  of  gavelkind  tenure  makes  no  difference  (^). 

This  section  applies,  not  merely  to  the  case  where 
the  possession  is  of  the  entirety  of  the  whole  property 
held  jointly  or  in  conunon,  but  equally  to  the  case  of  the 
exclusive  possession  of  the  entirety  of  any  portion  of  the 
property  so  held;  and  the  words,  "  more  than  his  undi- 
vided share,"  apply  only  to  the  case  of  the  possession  of 
an  undivided  share  greater  than  that  which  the  possessor 
is  really  entitled  to  (A).  . 

But  where  one  tenant  in  common,  holding  imder  a 
lease  the  undivided  share  of  another  tenant  in  common, 
and  by  paying  no  rent  reserved  by  the  lease  takes  all 
the  profits,  acquires  no  title  to  such  share  by  such  re- 
ceipt for  more  than  twenty  years,  although  he  would 
have  done,  if  there  had  been  no  such  lease  (t). 

This  section  12,  as  respects  joint  tenants,  puts  an  end 
to  an  old  question  which  may  be  a  matter  of  curiosity 
to  inquirers,  viz.  the  meaning  of  per  my  etper  tout^k). 
The  generality  of  the  terms  of  this  section  seems  suffi- 
cient to  negative  such  possession,  not  merely  for  the  pui^ 
poses  of  the  act  but  for  every  purpose.  This  section 
does  not  extend  to  advowsons  (/). 

So,  also,  the  possession  or  receipt  of  the  profits  of 
land,  or  the  receipt  of  a  rent,  by  a  relative  of  the  person 
entitled  as  heir  to  such  possession  or  receipt,  is  not,  as 


(d)  Vide  ante,  Book  IL  Chap. 
V. 

(d)  Sect.  12. 

(/)  Woodroffe  v.  Doe  d.  Da^ 
niell,  15  M.  &  W.  769;  et  k  con- 
tra, 2  H.  L.  C.  811. 

(^)  Doe  d.  Jacob  ▼.  Phillips, 
snpra. 

(A)  Murphy  y.  Phillips,  16  Ir. 


L.  R.  205;  11  L.  T.,  N.  S,  191, 

s.a 

{%)  Arekbold  t.  SeuUy,  9  H. 
L.  C.  360. 

(A)  11  L.  T.,  N.  a  191.  See 
7  C.  B.  465,  n. 

(Q  See  8  Cm.  Dig.  20;  ante, 
pp.  288,  28i,  859. 
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formerly  (iw),  the  possession  or  receipt  of  or  by  the 
person  so  entitled  (n). 

The  effect  of  this  section  is  to  make  the  younger 
brother  or  other  relation  of  the  person  entitled  as  heir, 
tenant  at  will  to  such  person  (o\  and  then  the  section  7 
would  apply. 

This  section  would  seem  from  the  generality  of  its 
terms  to  negative  such  a  possession,  not  merely  for  the 
purposes  of  the  act  but  for  every  purpose.  Hence,  as 
was  said  in  Doe  d.  Palmer  v.  ^yre  {p)  arguendoy  that 
the  section  had  abolished j90tf««tf«2(x/rafrz5  or  sororis  (q\ 
although,  as  Lord  Campbell,  C.  J.,  remarked  (r),  not 
retrospectively.  But  such  abolition,  whether  accom- 
plished or  not,  is,  since  the  3  &  4  Will.  4,  c.  105,  im- 
material. The  section,  however,  does  not  extend  to 
advowsons. 

The   possession,  or  the  receipt  of  the   profits  of  --bj  penon 
land,  or  the  receipt  of  a  rent  by  a  person  giving  an  Sdm^t    ^" 
acknowledgment  in  writing  of  the  title  of  the  person  Section  14. 
entitled  to  the  land  or  the  rent  in  the  manner  prescribed 
fay  the  statute,  is  the  possession  or  the  receipt  of  the 
person  so  entitled  according  to  the  meaning  of  the 
statute  (tf). 

This  section  14  unites  to  the  title  of  the  person  to  Effect  of  that 
whom  the  acknowledgment  is  given,  the  possession  or  ^Ma^ion!^ 
the  receipt  of  the  profits  of  the  land,  or  the  receipt  of 
the  rent  by  the  person  giving  the  acknowledgment,  so 
as  to  put  the  former  person  in  the  present  actual  pos- 
session or  receipt  (^). 

The  receipt  of  rent  payable  by  a  tenant  fi-om  year  to  Effect  of 
year  or  other  lessee  is,  as  against  such  lessee  or  any  |[^P*J^^[f^ 
person  claiming  under  him,  but  subject  to  the  lease. 


(m)  litt  88.  896, 897, 898.  (q)  Co.  Litt  14  b,  15  a,  b. 

(»)  Sect.  18.  (r)  18  Jnr.  1081. 

(£)  Doe  d.  Palmer  y.  ^re,  17  («)  Sect  14. 

Q.  B.  816.  m  See  Hobson  y.  Bums,  18 

Cp)  17  Q.  B.,  N.  S.  816.  Jr.  L.  R.  286. 
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the  receiptof  the  profits(t«)  of  the  land  for  the  purposes 
of  the  act(t;). 

But  when  rent  within  the  meaning  of  the  section  1  is^ 
as  it  may  be  {w),  the  subject  of  the  tenancy,  the  statute 
is  silent  as  to  the  effect  of  the  receipt  of  the  rent  pay* 
able  by  the  tenant,  and  therefore  such  receipt  may  not 
be  the  receipt  of  the  rent  the  subject  of  the  tenancy. 
Accraer  of  The  period  of  limitation  for  land  and  rent  being  the 

alfle*tia^^^  same  in  equity  (ar)  as  at  law,  and,  by  reference,  includes 
those  provisions  which  determine,  in  the  latter  jurisdic- 
tion, when  the  right  first  accrues,  and  all  the  preceding 
observations  are  applicable  to  cases  of  equitable  right, 
modified  only,  as  may  be  requisite,  by  the  nature  of  the 
right. 

In  the  former  Statute  of  Limitations  (y ),  when 
adopted  in  equity,  right  and  title  of  entry  did  not  mean 
there  a  right  to  go  upon  the  land  and  take  possession  of 
it  in  the  form  of  the  old  entry  at  common  law ;  but 
meant  the  right  of  instituting  a  suit  in  equity  upon  the 
subject,  because  the  title  being  with  respect  to  a  right 
in  equity,  such  was  the  mode  of  asserting  the  title  in 
that  jurisdiction  (2:);  and  the  language  of  the  section  24 
corresponds  with  this  view. 

The  statute  deals  generally  with  equitable  rights, 
treats  them  as  co-ordinate  with  legal  ones,  and,  in  the 
case  of  mortgages,  provides  with  respect  to  the  re- 
medies for  the  recovery  of  the  estate,  and  of  the 
money,  and  equally  so  when  both  remedies  are  enforced 
in  equity  (a). 
Effect  of  The  section  24  is  as  imperative  as  the  enactment 

■®^'*"*^*'  in  relation  to  legal  rights  (i),  takes  up  the  case  of 
those  equitable  rights  which  are  distinguishdUte  from 
the  equitable  rights  of  cestuis  gme  trust  under  express 

(u)  See  sects.  3,  5,  7,  8,  9,  12,  (y)  21  Jac.  1,  c.  16. 

13, 14, 16,  23.  28.  («)  4  Bli.  Rep.  118, 

(v)  Sect  35.  (a)  See    2  Jo.    &    LaL   195; 

(f»)  Vide  snpra,  pp.  344,  478.  Wrixon  y.  Vize,  2  Con.  &  L.  148. 

(ar)  Sect.  24.  (*)  2  Jo.  &  Lat.  195. 
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trusts  (c)^  operates  a  bar  so  far  only  as  the  equitable 
rights  would  be  barred  if  legal  ones  {d),  throws,  in  con- 
nexion with  the  section  28,  light  upon  the  intention  of 
the  act,  and,  as  respect  mortgages,  would  apply  to  only 
equitable  mortgages;  but  the  intention  was  clear  to  in- 
clude both  legal  and  equitable  mortgages,  and  no  diffi- 
culty arises  in  giving  the  section  the  enlarged  construc- 
tion. The  1  Vict  c.  28,  adopts  and  treats  legal  rights 
and  equitable  ones  as  co-ordinate.  The  right,  whether 
legal  or  equitable,  falls  within  the  24th  section  and  the 
1  Vict.  c.  28;  and  the  time  is  limited  by  the  legal  right 
to  bring  an  action,  or  if  there  be  no  legal  right,  by  the 
time  which  would  be  allowed  in  case  such  legal  right 
existed.  A  legal  mortgage,  if  not  within  this  section, 
is  a  casus  omissusy  and  equity  would  once  more  adopt 
the  legal  rule  by  analogy  {e). 

As  a  fine  by  an  equitable  tenant  in  tail  could  not 
operate  a  bar  to  the  reversion  in  a  third  person, 
therefore  in  such  a  case  the  section  23,  which  is  not 
retrospective  (/ ),  would  not  apply ;  and  as  such  a  fine 
operates  neither  a  discontinuance (y)  nor  a  disseisin  (A), 
the  owner  of  the  reversion  expectant  on  the  base  fee 
created  by  such  fine  is  not  deprived  of  his  remedy  under 
the  section  38(/).  The  court,  however,  in  the  last 
case,  thought  that  as  the  reversion  would  have  been 
barred  had  the  estate  tail  been  legal,  there  was  ground 
to  contend  that  a  court  of  equity  should  hold  the  equit- 
able reversion  after  the  equitable  estate  tail  also  barred. 

The  right  to  an  estate  in  remainder  (J)  and  in  rever-  Bemamdeis 

and  revendoiis. 

(0)  4  Hare,  165.  472;  Hopkim  t.  ffopHns,  I  Atk. 

(d)  Arohbvuld  ▼.  SenUy,  9  H.  591;  1  Pres.  Ab.  146. 

li.  C.  360.  (A)  2  Jac.   &  W.  18,   138;    2 

{(B)  Wrixon  y.  Vize,  2  Con.  &  Mer.  855. 

I*  138.  (i)  2   V.   &   P.   868.  Ed.  10; 

(/)  2  V,  &  P.  368,  Ed.   10;  Stewart  v.  Marquis  of  Conyng- 

IVnnyT.^^Zm,  7DeG.,M.&G.  ham,  1  Ir.  Eq.  R.,  N.  S.  534. 

409.  See  sapra,  pp.  460,  461. 

(g)  16  Ves.   224;  2  Vcs.  sen.  (j)  Tkompgon  y.   Simjfion,  1 

Dm.  &  War.  469. 
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sion  (A),  in  equity,  first  accrues  when  the  estate  comes 
into  possession  {l). 
Charges  on  A  charge  on  land  is  an  interest  in  land,  and  therefore 

**°^'  land  within  the  sections  1  and  24  (»i),  and  where  pay- 

able on  the  death  of  a  tenant  for  life,  the  right  to  such 
charge  first  accrues  on  the  death  of  such  tenant  (n). 
But  a  charge  on  a  rent  would  seem  not  to  be  within 
these  sections,  unless  the  charge  can  be  considered,  pro 
tanto,  a  part  of  the  rent  itself;  for  by  the  former  of  these 
two  sections  the  term  rent  is  not  made  expressly  to  ex- 
tend, like  the  term  land,  to  any  estate  or  interest  therein, 
whether  fi-eehold  or  chattel. 
In  oonBtmcdTe  The  time  when  the  right  first  accrues  under  a  con- 
*"*"*■•  structire  trust  to  be  made  out  by  circumstances,  and  not 

resulting  under  an  express  trust  (o),  is  regulated  by  the 
section  24. 
In  express  Courts  of  equity   having  exclusive  jurisdiction   in 

*"*■*"•  matters  of  trust,  and  concurrent  jurisdiction  with  courts 

of  law  in  cases  of  fraud,  specific  provisions  determining 
when  the  right  is  to  be  deemed  to  first  accrue  in  such 
matters  and  cases,  but  in  the  latter  when  cognizable  in 
equity  only,  are  contained  in  the  3  &  4  Will.  4,  c  27, 
and  now  to  be  considered. 
As  to  liK^t  of       Where  land  or  rent,  subject  to  an  express  trust,  is 
^J^*  ^'        sought  to  be  recovered  in  equity,  the  right  of  the  cestui 
♦   que  trust  to  recover  first  accrues  when  the  land  or  the 
rent  is  conveyed  to  a  purchaser  for  valuable  conside- 
ration (jt?). 

In  this  provision  the  terms  **  express  trust"  are  used  by 
way  of  opposition  to  trusts  arising  by  implication,  trusts 
resulting,  or  trusts  by  operation  of  law.  The  elements 
of  any  given  case  within  this  provision  are  (1)  either 

{k)  Stewart  t.  Marquis  of  Co-  (n)  See  Seager  t.  Astot^Zi^^ 

fiyiMAam»BapnL  N.  S.  481. 

(f)  See  also  Duke  of  Leeds  t.  (o)  Salter  t.  OmmiiumA,  1  Dhl 

Earl  Amherst,  2  PhilL  117;  8  De  &  WaL  668. 

Gex,  F.  &  J.  72,  78.  ip)  Sect  25. 

(m)  Vide  snpra,  p.  350. 
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land, — which  includes  any  share,  estate  or  interest 
therein,  whether  freehold  or  chattel  (q),  and  therefore 
charges  on  land  as  well  as  land  itself  (r),  but  excludes 
mere  pecuniary  demands  not  so  charged  («), — or  rent, 
which  however  does  not,  like  the  term  land,  expressly 
include  any  share,  estate,  or  interest  therein,  and  there- 
fore would  seem  not  to  include  charges  on  rent,  as 
weO  as  the  rent  itself;  (2)  a  trustee  in  whom  such 
land  or  rent  is  vested,  or  a  person  who  .assumes  to 
act,  and  acts,  in  that  character  (t);  (3)  an  express 
trust  thereof(tt),  declared  by  some  written  instru- 
ment (v)  or  an  equivalent  (or) ;  and  (4)  a  purchaser, 
with  a  conveyance  for  valuable,  consideration  (y). 

A  trust  resulting  under  an  express  trust  (z)  is  an  ex-  Besnltiog 
press  trust  within   this  provision,  and  the   provision  ^jj^^**" 
extends  to  cases  where  the  trust  is  for  charitable  pur- 
poses (a). 

The  right  to  a  charge  on  land  first  accrues  on  the  Aocrner  of 
conveyance  of  the  charge  itself  for  value  and  not  on  a  Smu^cs^ 
conveyance  for  value  of  the  land(^). 

In  the  case  of  charges,  wherever  an  estate  is  created  Charges  on 
in  one  person  in  trust  to  secure  a  charge  for  the  benefit  of  bTtrast  and 
another  person,  there,  so  long  as  the  estate  is  not  barred  title  to  land 
by  time,  the  charge,  although  independent  of  the  estate  ' 

and  the  trust  for  raising  it,  it  might  be  barred  in  equity, 

iq)  Sect.  1.  (z)  Salter  Y.  Cavanoffhy}  Drtu 

(r)  See  Ward y.  Arch,  12  Sim.  &  Wal.  668.    See  also  Byrne  v. 

472;  The  CommUnonera  of  CfuL-  HoHnsan,  1  Ir.  £q.  R.  338;  JRng 

ritable  Donations  v.  Wybrants,  t.  Denison^  1  Yes.  &  B.  260. 

Bopra;  Burrowes  v.  Chre,  11  H.  (a)  Att.-Oeneral  y.  Moffdalen 

I/.  C.  907;  lionets  y.  Qrover,  6  College,  Oxon,  18  Beav.  228;  6 

Hare,  39.    Bnt  §ee  Y&mkg  v.  WiU  H.  L.  C.  189, 8,  C;  AU.-General 

tan,  10  Ir.  £q.  R.  10;  Dundas  t.  v.  Stephens,  6  De  6.,  M.  &  G. 

Blake,  11  lb.  145.  Ill;   AU.-General  v.  Ddvey,  4 

{$)  See  Dundas  y.  Blake.  De  Gex  &  J.  136;  AU.-Genm'ol 

(f)  8  De  G.,  F.  &  J.  72.  t.  Payne,  27  Beav.   168.    Vide 

(t»)  Dickenson  v.  Tea^dale,  1  ante,  p.  295;   Commissioners  of 

De  G.,  J.  &  S.  52.  Charitable  Donations    v.    Wy- 

(r)  Petre  v.  Petre,  1  Drew.  117.  brants,  2  Jo.  &  Lat  182. 

(ar)  8  De  G.,  F.  &  J.  72.  (5)  See  Commissioners  of  Cha- 

(y)  Jacquot    ▼.   Jaequet,    27  ritable  Do  nations  y.  Wybrants,  2 

Beav.  332.  Jo.  &  Lat.  182. 
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—cur  barred. 


Constrnctiye 
trnsts  ex- 
dnded. 


may  be  raised  for  the  benefit  of  the  person  entitled;  and 
whenever  the  trustee^  having  the  right,  executes  the 
trust  by  taking  possession,  the  right  of  the  cestui  que 
trust  immediately  accrues,  and  he  is  entitled  to  the  fiiU 
benefit  of  the  trust  (/)• 

But  if  the  estate  so  created  be  barred,  the  charge 
cannot  be  enforced  (y).  Accessorium  sequitur  princi* 
pale.  A  conveyance  for  value,  however,  by  the  bene- 
ficial owner  of  the  land  or  the  rent  subject  to  the  trust, 
especially  if  he  himself  be  the  trustee,  will  not  affect  the 
right  of  the  cestui  que  trust  of  the  charge  (K), 

The  right  of  the  cestui  que  trusty  however,  does  not 
accrue  until  he  himself  becomes  entitled  to  his  interest 
in  possession  (t). 

The  trust,  as  we  have  seen,  must  be  express,  and 
therefore  where  the  trust  is  constructive  and  to  be  made 
out  by  circumstances,  or  is  not  a  resulting  trust  under 
an  express  trust  (A),  this  provision  does  not  apply;  and 
if  the  possession  of  such  a  constructive  trustee  has  con- 
tinued for  more  than  twenty  years,  he  may  set  up  the 
statute  against  die  party  who,  but  for  the  lapse  of  time, 
would  be  the  right  owner.  The  section  has  no  applica* 
tion  where  the  contest  is  between  the  cestuis  que  trust 
and  third  persons  not  being  express  trustees,  but  only 
constructive  ones  (Z). 

A  mere  charge  of  estates  devised  to  a  person  benefi- 


(/)  Snow  V.  Booth,  2  Jor.,  N. 
S.  187;  Earl  Mansfield  v.  Ogle,  1 
lb.  414 ;  QfiB  Y.  Dolman,  2  De 
Gex,  M.  &  G.  692;  Young  r. 
Lord  Waterpark,  13  Sim.  204;  6 
Jar.  666;  10  lb.  1 ;  16  L.  J.,  N. 
S.,  Ch.  68,  S.  a  on  app.;  WardT, 
Aroh,  12  Sim.  472;  Blair  v.  Ak- 
genty  3  J.  &  Lat.  658;  9  Ir.  £q. 
Rep.  408;  Hunt  t.  Batetnan,  10 
lb.  860;  Playfair  t.  Cooper,  17 
Beay.  187 ;  Oough  v.  BtOt,  16 
Sim.  823;  Bwrrones  v.  Oore,  11 
H.  L.  C.  907. 

(^)2DeG.,M.&G.697.    See 


also  Burrowes  ▼.  Gore,  sopra}  2 
J.  &  Lat.  198. 

(A)  See  2  Jo.  &  Lat  198. 

(i)  Thompson  v.  Simpson,  1 
DHL  &  War.  459;  StmeaH  t.  Mar- 
qvM  of  Conyngham.  1  Ir.  £q.  &.« 
N.  S.  634, 

(k)  Sapra,  p.  296. 

(l)  Petre  v.  Petre,  1  Drew.  871 ; 
Toft  V.  Stephenson,  7  Hare,  1;  1 
De  G.,  M.  &  G.  28,  &  a  on  appeal; 
Bunt  T.  Bateman,  10  Lr.  Eq.  B. 
860;  Bundas  t.  Blake,  11  lb.  138; 
Jaoquet  v.  Jaequet,  27  Bear.  382; 
Dickenson  v.  Teasdale^  1  De  6^ 
J.  &  S.  52. 
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ciallj,  with  a  direction  to  executors  to  raise  a  deficiency 
in  personal  estate,  is  not  an  express  trust  within  this 
provision  (m). 

Apart  fipom  the  personal  liability  of  the  trustee  to  the  Acctuct 
cestui  que  trusty  presently  to  be  noticed,  the  right  of  the  pSj^lsw^fOT 
latter  first  accrues  against  only  a  purchaser  for  valuable  ^^^^' 
consideration  and  any  person  claiming  through  him, 
that  is,  deriving  title  («),  and  is  preserved  for  only 
twenty  years  fix)m  the  time  of  the  conveyance  to  such 
purchaser,  whilst,  as  before  the  statute,  as  against  the 
trustee  and  any  person  claiming  through  him  without 
value,  and  whilst  the  relation  between  them  continues  (o), 
the  right  of  the  cestui  que  trusty  in  general,  remains 
unaffected  by  time{p).     The  statute  was  not  designed 
to  interfere  with  the  well-established  principle  of  equity 
that  as  between  an  express  trustee  and  cestui  que  trust 
length  of  times  creates  no  bar  (7). 

A  lessee  is  a  purchaser  for  valuable  consideration  (r) ; 
and  on  the  grant  of  a  lease  by  a  trustee,  the  right  of  the 
cestui  que  trust  first  accrues  at  the  time  of  the  making 
of  the  lease  («). 

It  is  apprehended  that  even  since  the  3  &  4  Will.  4,  Position,  mnoe 
c.  27,  a  purchaser  for  value  without  notice  of  an  express  a  pnrchaBCT 
trust,  and  who  has  acquired  the  legal  estate,  but  has  without  notice. 
been  in  possession  less  than  twenty  years,  is,  in  equity. 


(m)  Dickenson  v.  T^sasdale,  1  Beay.884;  Tounff  t.  Lord  Water- 

DeG.,  J.  &S.  52.  park,  13  Sim.  204;  6  Jar.  656; 

(n)  Petre  t.   Petre,   I  Drew.  10  lb.  1;  Hunt  v.  Bat&ma/n,  10 

117.  Ir.  Eq.  R.  860;  Bwmmes  v.  Oore^ 

(o)  Vide  ante,  Chap.  II.  Sect  6  H.  L.  C.  907;    The  Qmmis- 

ni.  of  this  Book.  sianers  of  Charitable  Donations 

{p)  Att.'G&neral  t.  Flint,  4  v.  Wybrants,  2  Jo.  &  Lat.  182. 

Hare,  147;  Daltf  v.  Kirwan,  1  Ir.  (^)  Hv/nt  y.  Batemany  snpra. 

Bq.  R.  168;  Dillon  t.  Oruise,  8  (r)  Hinde  v.  Collins,  cit.  Cro. 

lb.  88;  JETunt  t.  Batoman,  10  lb.  Jac  181 ;   JUid  t.  Shergold,  10 

360;  Francis  v.  Or  over,  5  Hare,  Ves.   370 ;   Doug.   22  ;   Long  v. 

39;  Phillips  ▼.  Mannings,  2  M7I.  Bankin,  Sag.  Pow.,  App.  2. 

&  C.  809;  Petre y,  Petre,  1  Drew.  {s  )  Att. -General  v.  Davey,  4 

317;  Evans  v.  Bagwell,  2  Con.  &  De  Gex  &  J.  236;  Att,- General 

L.   617;    lyson  v.   Jackson,  30  y.  Payne,  27  BetLY,  lOB, 
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Personal  lia- 
bility of  tnu- 
tee  remains 
unaffected ; 


still  entitled  to  the  same  protection  as  in  such  cases  he 
was  before  the  statute. 

Although  by  this  section  25  the  right  of  the  cestui  que 
trust  first  accrues  on  the  conveyance  by  the  express 
trustee  to  a  pinrchaser  for  value,  yet  the  right  may  also 
first  accrue,  not  only  against  the  trustee,  without  any 
conveyance,  as  mere  possession  of  the  land,  or  receipt  of 
the  rent  by  a  third  person,  without  value,  and  without 
any  notice  of  the  trust  and  by  others  claiming  under 
him  for  twenty  years,  either  at  law  (r)  or  in  equity  («), 
but  also,  through  such  trustee,  against  the  cestui  que 
trust  {t). 

The  right,  when  it  first  accrues  against  the  purchaser 
for  value,  accrues  against  him  alone,  for  the  recovery  of 
the  land  or  the  rent  itself  (u).  The  personal  liability  of 
the  trustee  firom  whom  such  piu*chaser  claims  and  of  all 
persons  claiming  tmder  such  trustee,  whether  for 
valuable  consideration,  or  as  mere  volunteers,  to  the 
cestui  que  trusty  for  the  breach  of  trust  is  unaffected  by 
this  statute,  and  is  to  be  determined  by  the  general 
doctrines  of  equity  applicable  in  such  cases. 

It  may  be  a  question,  said  Brady,  L.  C.  (or),  whether 
any  efiectual  relief  can  be  had  against  a  trustee  who 
has  conveyed  trust  property  to  a  purchaser  for  a  valuable 
consideration  without  any  concealed  firaud,  and  without 
claim  preferred  by  the  cestui  que  trust  on  his  own  be- 
half for  a  period  of  twenty  years,  whereby  the  title  of 
the  piu*cha8er  is  irrevocably  confirmed.  It  may  be  the 
inevitable  result  that  as  there  could  not  then  be  a  suit 
to  recover  the  land,  and  the  trust  could  no  longer  be 
executed,  the  only  remedy  which  would  be  open  would 
be  for  the  breach  of  trust  as  against  the  trustee  or 
against  his  assets. 


(r)  Doe  d.  Jnket  v.  Sumner^  14 
M.  k  W.  39;  Melling  y.  Leahe, 
16  C.  B.  662. 

(«}  See  2  Jo.  &  Lat  189. 


it)  Vide  ante,  p.  293. 
{%)  Sect  25. 

ix)  Malone  ▼.  (yOmnar,  9  Ir. 
Eq.  R.,  N.  S.  478. 
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But  although  no  time  runs  as  between  the  cestui  que  ..bnt  is  to  be 

trust  or  beneficiary  and  the  trustee  upon  an  express  ^hS^reason- 

trust,  so  as  to  bar  the  remedy  of  the  beneficiary,  yet,  able  time. 

with  respect  to  claims  made  by  him  against  a  trustee, 

the  general  rule  of  equity  that  encouragement  is  not  to 

be  given  to  stale  demands  is  equally  applicable,  and  in 

taking  an  account  for  the  purpose  of  charging  a  trustee 

with  personal  liability  every  feir  allowance  ought  to  be 

made  in  favour  of  the  trustee,  if  it  can  be  shown  that 

the  claim  sought  to  be  enforced  is  one  which  arose  many 

years  ago,  and  one  of  the  natiu*e  and  particulars  of  which 

the  beneficiary  was,  at  the  time  when  it  arose,  perfectly 

cognizant  (j/). 

Marriage,  as  well  as  money,  is  a  valuable  considera-  Marriage  a 
X-      /   \      'xT--     ^T.-  •  •  Talnable  con- 

tion  {z)  within  this  provision.  sideratioii. 

The  right  to  recover  in  equity  land  or  rent  of  which  Accruer  of 
any  person,  or  any  one  claiming  through  any  person,  "ealedfrand' 
who  has  been  deprived  of  it  by  concealed  fraud,  first  Section  26. 
accrues  at  and  not  before  the  time  when  such  fi*aud  is 
or  with  reasonable  diligence  may  be  known  or  dis- 
covered (a).      In   this   provision    the    legislature   has 
adopted  the  dqctrine  of  courts  of  equity,  that,  in  cases 
of  concealed  firaud,  the  person  defirauded  is  not  to  be 
affected  by  it  until  he  has  had  a  reasonable  opportunity 
of  discovering  the  fraud  (b). 

Fraud  is  a  secret  thing  and  may  remain  undiscovered  Time  mitil 
for  a  length  of  time,  and  until  discovery  the  title  to  ^^Z^ 
avoid  it  does  not  completely  arise;  and  pending  the 
concealment  of  the  firaud  time  ought  not  in  conscience 
to  operate;  the  conscience  of  the  person  committing 
the  fiuud  being  so  affected  that  he  ought  not  to  be 
allowed  to  avail  himself  of  the  length  of  time,  although 
in  some  cases  under  certain  circumstances  he  may  be 

(y)  APDonneUY.  White,  11 H.  (J)  Underwood  v.  Lord  Cowr- 
ie C.  579.  town,  2  Sch.  &  L.  41;  Manhy  v. 
(z)  Petre  ▼.  Petre,  1  Drew.  117.  Bewieke,  3  E.  &  J.  342. 
(a)  Sect.  26. 
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Fraud  imputed 
and  proved, 
time  does 
not  exclnde 
relief. 


On  wrongful 
receipt  and 
conversion  of 
tmst  property. 


SO  allowed  (a).  The  case  of  fraud  is  stronger  for  the 
interference  of  the  court  than  a  case  of  mistake  (6). 

Where  fraud  is  imputed  and  proved,  length  of  time 
ought  not,  upon  principles  of  eternal  justice,  to  be  ad- 
mitted to  repel  relief.  On  the  contrary,  the  length  of 
time  during  which  the  fraud  has  been  concealed  and 
practised  would  seem  to  be  rather  an  aggravation  of 
the  offence,  and  to  call  more  loudly  upon  a  court  of 
equity  to  grant  ample  and  decisive  relief  (  c).  Every  delay 
arising  from  fitkud  adds  to  the  injustice  and  multipUes 
the  oppression  (d) ;  and  if  the  fraud  be  established,  the 
court  will  set  aside  ail  transactions  founded  upon  it,  by 
whatever  machinery  they  may  have  been  effected,  and 
notwithstanding  any  contrivances  attempted  to  protect 
them,  whether  by  a  decree  of  a  couit  of  equity,  and  a 
purchase  under  it  (e),  or  by  a  judgment  at  law,  or  by 
other  transactions  between  the  actors  in  the  fraud,  and 
no  lapse  of  time  wUl  protect  the  parties  to  it,  or  those 
who  claim  through  them,  against  the  jurisdiction  of 
equity  depriving  them  of  the  effects  of  their  plunder(/); 
and  those  who  thus  appropriate  the  property  of  others 
should  be  assured,  that,  in  a  court  of  equity,  no  time 
will  secure  to  them  the  fruits  of  their  dishonesty,  but 
that  their  children's  children  will  be  compelled  to  restore 
the  property  of  which  their  ancestors  have  fraudulently 
possessed  themselves  (^). 

The  wrongfid  receipt  and  conversion  of  trust  property 
place  the  receiver  in  the  same  situation  as  the  trustee 
from  whom  he  received  it,  and  the  receiver  becomes 


(a)  Booth  V.  Lord  Warrington, 
1  Bro.  F.  C.  465.  See  2  Sch.  & 
L.  685. 

(J)  9  Hare,  17G. 

(c)  Per  Story,  J.,  6  Cnrt 
Amer.  Bep.  135. 

(<f)  Per  Lord  Henley,  C,  2 
Eden,  285. 

(e)  Kennedy  ▼.  Dalff,  1  Sch.  & 
L.  865;  Oiffard  v.  Hort,  lb.  386; 


Oore  T.  Sta-ekpoole,  1  Dow,  18; 
Cololaugh  v.  Bolger,  4  lb.  54; 
Bandon  v.  Becker,  9  BIL  N.  & 
582. 

(/)  Baweny.Eran9,2U.l^C. 
257. 

(  j)  Trevelyan  r.  Charter,  4  K 
J.,  N.  S.,  Ch.  209;  Charter  v. 
Tretelyan,  11  CL  &  F.  740. 
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subject  in  equity  to  the  same  rights  and  remedies  as 

may  be  enforced  by  the  parties  beneficially  entitled  against 

the  firaudulent  trustee  himself,  breach  of  trust.     But  in 

such  a  case  the  relief  is  founded  on  fraud  and  not  on 

constructive  trust,  and  is,  therefore,  goremed  by  this 

important  principle,  that  the  right  of  the  party  defrauded 

is  not  affected  by  lapse  of  time,  or,  generally  speaking, 

by  anything  done  or  omitted  to  be  done,  so  long  as  he 

remains,  without  any  &ult  of  his  own,  in  ignorance  of 

the  fraud  that  has  been  committed  (h). 

Length  of  time,  however,  necessarily  obscures  all  Time,  when  a 

human  evidence ;  and  as  it  thus  removes  from  the  par-  S^^^fr^^^ 

ties  all  the  immediate  means  to  verify  the  nature  of  the  and  i°  favour 
••ix_^  J...  x-L  /•  xi®^  innocence, 

original  transactions,  it  operates  by  way  oi  presumption, 

in  favour  of  innocence,  and  against  imputation  of  fraud. 
It  would  be  unreasonable,  after  great  length  of  time,  to 
require  exact  proof  of  all  the  minute  circumstances  of 
any  transaction,  or  to  expect  a  satisfactory  explanation 
of  every  diflficulty,  real  or  apparent,  with  which  it  may 
be  incumbered.  The  most  that  can  fiurly  be  expected 
in  such  cases,  if  the  parties  are  living,  from  ihe  fitculty 
of  memory  and  human  infirmity,  is,  that  the  material 
&cts  can  be  given  with  certainty  to  a  common  intent ; 
and  if  the  parties  are  dead,  and  the  cases  rest  in  con- 
fidence and  in  parol  agreements,  the  most  that  we  can 
hope  is  to  arrive  at  probable  conjectures,  and  to  substi- 
tute general  presumptions  of  law  for  exact  knowledge. 
Fraud,  or  breach  of  trust,  ought  not  to  be  lightly  im- 
puted to  the  living;  for  the  legal  presumption  is  the 
other  way;  and  as  to  the  dead,  who  are  not  here  to 
answer  for  themselves,  it  would  be  the  height  of  in- 
justice and  cruelty  to  disturb  their  ashes,  and  violate 
the  sanctity  of  the  grave,  unless  the  evidence  of  firaud 
be  clear^  beyond  a  reasonable  doubt  (z). 

(h)  Bolfe  T.  Qregoryy  84  L.  J.,      Rep.  135;  Langley  t.  FUher,  9 
N.8.,Ch.  274.  Beav.  90;   Beadtm  v.   King,  9 

(i)  Per  Story,  J.,  6  Cnrt.  Amer.      Hare,  499. 
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When  fraud 
considered  to 
be  disooYered. 


Most  be 
proved. 


Will  not  be 
assnmed  on 
doabtfn]  evi- 
dence. 


Most  be  actoal 
as  well  as 
eoncealed. 


Until  the  fraud  is  discovered  time  does  not  operate ; 
but  the  fraud  is  considered  to  be  discovered  when  such 
reasonable  notice  of  what  has  happened  has  been  given 
to  the  person  injured^  as  to  make  it  his  duty,  if  he  intend 
to  seek  redress,  to  make  inquiry,  and  to  ascertain  the 
circumstances  (o).  After  the  discovery  of  the  fiict,  im- 
puted as  fraud,  the  party  in  possession  has  a  right  to 
avail  himself  of  the  Statute  of  Limitations;  he  has  a 
right  to  say,  ^^  you  shall  not  bring  this  matter  into  dis- 
cussion after  such  a  length  of  time,  when  it  is  only 
through  your  own  neglect  that  you  did  not  do  so  within 
the  time  limited  by  the  statute"  (/?). 

The  mere  allegation  of  fraud,  however,  will  not 
enable  any  one  to  open  transactions  many  years  after 
having  notice  of  it.  That  doctrine  might  itself  be  the 
means  of  perpetrating  the  greatest  frauds,  in  cases 
where  the  evidenice  being  lost  by  the  lapse  of  time  an 
innocent  person  might  be  left  defenceless.  The  finud 
must  be  proved  (y). 

In  proportion,  however,  as  the  jurisdiction  of  equity 
is  powerful  and  operative,  so  ought  the  care  and  caution 
of  the  court  to  be  anxiously  exercised  as  to  the  grounds 
upon  which  it  proceeds,  lest  in  the  zeal  to  do  equity 
the  reverse  be  effected.  When  much  time  has  elapsed 
since  the  transactions  complained  of,  there  having  been 
parties  who  were  competent  to  have  complained,  the 
court  will  not,  upon  doubtful  or  ambiguous  evidence, 
assume  a  case  of  fraud  (r). 

The  nature  of  the  fraud  to  which  this  provision  ap- 
plies is  concealed  fraud,  and  it  must  also  be  actual  fraud, 
and  not,  as  we  shall  presently  show,  constructive  merely. 


(a)  Marquis  of  Clanricarde  ▼. 
Henning,  80  Beav.  176. 

ip)  2  Sob.  &  Lef.  633,  4. 

(q)  Browne  t.  Crou,  14  Beay. 
113;  Langley  y.  lUheTy  9  lb.  90; 
GUueott  y.  Lang,  2  PbiU.  310; 
Beaden  ▼.  King^  9  Hare,  499; 


Curgon  T.  Belworthy,  3  H.  L.  C. 
742;  Smyth  Y.8myth,2Usid.75i 
Underwood  ▼.  Lord  Gmrtoftn^  2 
Sch.  &  L.  41. 

(r)  Bowen  y.  Evant,  2  H.  I*. 
C.  257;  Beaden  y.  Ktrnff,  9  Hare, 
499. 
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and  the  concealment  may  be  either  intentional^  or  actual 
where  there  may  be  an  obligation  not  to  conceal,  even 
if  disclosure  be  not  required  («). 

A  concealed  fraud  within  this  provision  does  not  What  are  con- 
mean  the  case  of  a  party  entering  wrongfully  into  pos- 
session, but  means  a  case  of  designed  fraud  by  which  a 
party,  knowing  to  whom  the  right  belongs,  conceals 
the  circumstances  giving  that  right,  and  by  means  of 
such  concealment  enables  him  to  enter  and  hold  (t). 

If  on  a  compromise  of  an  action  brought  for  the  re- 
covery of  land  or  a  rent,  a  contract  be  made  between 
the  plaintiff  and  the  defendant  to  pay  to  the  plaintiff  a 
certain  sum  and  to  his  attorney  his  costs;  but  anterior 
to  coming  into  court  the  defendant,  well  knowing  the 
weakness  of  his  case,  arranges  with  the  attorney  to  pay 
him  a  sum  of  money  as  a  bribe,  and  if  such  a  secret 
transaction  be  recently,  for  the  first  time,  discovered, 
that  would  clearly  be  a  concealed  fi^ud  {u). 

So  if  a  person  take  from  a  lunatic  a  conveyance  and 
keep  and  act  upon  it  as  his  title  deed,  nobody  knowing 
of  that  conveyance,  the  donee  holding  the  property 
under  that  conveyance  until  the  fraud  is  discovered,  a 
concealment  exists  to  which  this  section  of  the  statute  is 
pointed  (x). 

The  fact  of  an  insolvent  debtor  deliberately  stating  in 
his  schedule  that  which  is  &lse,  namely,  that  he  had  no 
reversion,  is  a  concealed  fraud  by  reason  of  which  the 
assignee  in  insolvency  is  "  deprived"  of  the  property, 
because  the  right  to  it  vested  in  him  under  the  assign- 
ment, but  he  was  deprived  of  the  possession  of  it  by 
reason  of  the  assertion  of  the  insolvent,  that  he  had  no 
property  of  that  description  (y). 

(0  2  Swanst.  62.  E.  &  J.  342. 

(t)  Per  Kinderaley,  V.-C,  Pe-  (a?)  Lemit  ▼.  Thomas,  8  Hare, 

tre  Y.  Petre,  I  Drew.  393.    See  26. 

also  Langley  v.  lUher,  9  Beav.  ("y)  Stvrgis  v.  Mbrte,  24  Bea7. 

90.  641,  stated  p.  509,  post 

(«}  See  Manby  y.  B&moke,  8 
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The  concealment  by  a  lessee  from  persons  claiming 
under  the  lessor  of  the  lease  would  not  be  a  concealed 
fraud  within  this  provision  (c),  for  no  person  is  under  an 
obligation  to  disclose  his  title  to  another  person. 

It  has  been  said,  indeed,  that  withholding  information 
which  the  person  withholding  is  bound  to  communicate 
would  not  be  a  concealed  firaud  within  this  provision  {d  ). 
This  proposition,  however,  is  to  be  taken  in  only  a 
qualified  sense.  The  withholding  such  information 
may,  at  least,  form  one,  and  that  the  most  important, 
element  in  a  case  of  positive  firaud  involving  circum- 
stances amounting  in  equity  to  a  concealment  of  it  (e). 
Ability  of  The  question  will  commonly  arise  under  what  cir^ 

difiooTw  the      cumstances  a  claimant  may  have  been  able,  with  rea- 
fnnd.  sonable  diligence,  to  discover  his  rights  and  the  liabilities 

of  the  opposite  party  (/)•  The  condition  of  the  mind 
of  the  claimant,  when  short  of  actual  lunacy  or  perhaps 
absolute  imbecility,  will  not  be  considered  as  rendering 
him  unfit  for  the  exercise  of  such  reasonable  diligence 
contemplated  by  the  section  26  as  requisite  for  knowing 
or  discovering  the  firaud  {p). 

The  statute  suspends  the  operation  of  its  general 
enactments  during  the  disalnlity  of  lunacy,  and  a  person 
under  such  a  disability  is  protected  during  its  existence; 
but  a  person  or  his  predecessor  in  title,  who  was  or  is 
in  such  a  weak  or  infirm  state  of  mind  that  there  was 
no  possibility  of  his  discovering  a  fi-aud  committed  up(m 
him,  wiU  not  be  considered  to  be  a  person  incapable  of 
using  that  diligence,  which  all  persons  who  can  obtain 
advice  can  use;  namely,  such  diligence  as  to  enable 
him  to  sue  for  and  to  recover  his  rights.    Possibly  a  case 

(<?)  See  Arehbold  v.  Soully,  9  Bmieke,  8  K  &  J.  342,  367. 

H.  L.  C.  348.  (/)  See  Arehbold  v.  Seulfy,  9 

(^d)  Per  Lord  Chelmsford,  9  H.  H.  L.  C.  848. 

L.  C.  384.  (g)  Manby  ▼.  Bewicie,  3  Kay 

ie)  Charter  y.  Trevelyan,  11  &  J.  842. 
CI.  &  F.  714.    See  also  Manhy  y. 
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may  occur  in  which  there  may  be  such  a  degree  of  im- 
becility of  mind,  not  amounting  to  lunacy,  as  to  make 
it  a  question  of  considerable  importance  and  difficulty 
for  a  court  to  determine  (A). 

In  Sturgis  v.  Morse  {i),  the  Master  of  the  Rolls 
considered  that  under  the  circumstances  of  the  assignee 
under  the  insolvency  in  1831,  there  was  nothing  which 
put  him  upon  the  knowledge,  or  showed  that,  "with 
reasonable  diligence,"  he  might  have  ascertained  the 
fraud  which  had  been  committed  upon  him ;  but  that 
his  successor  in  1840  was  put  upon  inquiry,  which,  if 
made,  would  have  led  to  ascertaining  the  real  facts, 
and  in  truth  that  he  had  notice  at  that  time  of  the 
fraud,  and  from  that  time  the  right  first  accrued.  His 
Honor  also  said,  he  treated  the  words  "  reason  to  be- 
lieve" very  much  as  he  treated  those  in  the  former  part 
of  the  section,  "with  reasonable  diligence  might,"  &c. 

Protection,  however,  is  given  to  a  purchaser  for  value 
who  has  not  assisted,  and^  when  he  purchased,  did  not 
know  of,  and  had  no  reason  to  believe,  in  the  commission 
of  the  fraud.  The  substitution  here  of  or  for  and  seems 
to  be  necessary.  Assistance  would  involve  knowledge, 
but  there  might  be  the  latter  without  the  former,  and 
actual  knowledge  supersedes  mere  belief,  but  the  latter 
may  exist  without  the  former. 

If  the  dealings  be  such  as  fairly  to  lead  a  reasonable  His  obligation 
man  to  beUeve  that  fraud  must  have  been  used,  he  is  *®  ^V^' 
bound  to  make  inquiry,  and  cannot  shelter  himself 
under  the  plea  that  he  was  not  called  on  to  ask,  and 
did  not  ask,  any  questions  on  the  subject.  In  some 
cases  wilfrd  ignorance  is  not  to  be  distinguished  in  its 
equitable  consequences  from  knowledge.  If  a  person 
abstain  from  inquiry  because  he  sees  that  the  result  of 
inquiry  will  probably  be  to  show  that  a  transaction  in 

(A)  ManJty  y.  BewicJie^  3  Kay         (i)  Snpra. 
&  J.  342. 
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which  he  is  engaging  is  tainted  with  fraud,  his  want  of 
knowledge  of  the  fraud  will  afford  no  excuse  (^). 
^[!!f  "Jfi^  ^^  ^®  meaning  of  this  provision,  as  regards  purchasers 

for  value,  is,  that  in  addition  to  being  such,  they  must 
have  neither  assisted  in,  nor  known  of  (/),  nor  had  reason 
to  believe  in,  the  commission  of  the  fraud,  and  that,  under 
the  general  provision  (m),  after  the  expiration  of  twenty 
years  from  the  time  when  the  fraud  is,  or  with  reason- 
able diligence  may  be  first  known  or  discovered,  such  a 
purchaser  is  not  to  be  disturbed. 

In  Sturgis  v.  Morse^  a  person  became  insolvent  in 
1825,  and  made  the  usual  conveyance  of  his  estate  to 
the  provisional  assignee,  and  stated  in  his  schedule  that 
which  was  &lse ;  namely,  that  he  had  no  reversion.  The 
reversion  of  the  property  in  question  came  into  posses- 
sion in  1826.  The  insolvent  mortgaged  the  property  in 
1829,  and  was  declared  bankrupt  in  1831.  Sir  J. 
Romilly,  M.  R.,  held,  the  fiJse  statement  in  the  sche- 
dule to  be  a  concealed  fraud,  within  the  section  26 ;  that 
the  mortgagee  had  direct  notice  of  it,  and  that,  there- 
fore, he  was  not  entitled  to  prioriiy  over  the  assignee 
in  insolvency.  The  legal  estate,  however,  was  in  a 
trustee  (n),  so  that  the  mortgage  was  only  equitable, 
and  qui  prior  est  tempore  potior  est  jure.  On  appeal 
to  the  lords  justices  they  considered  the  case  one  of 
express  trust  between  trustee  and  cestui  que  trust,  and 
therefore  not  within  the  Statute  of  Limitations;  and 
decreed  the  assignee  in  bankruptcy,  who  had  obtained  a 
conveyance  of  the  legal  estate  from  the  heir  at  law  of 
the  surviving  trustee  in  whom  the  property  had  vested, 
and  so  become  the  express  trustee,  to  account  for  the 
rents  accordingly  without  allowance  of  payments  made 
to  the  official  assignee  in  the  bankruptcy.  Considering 
'     the  case  as  one  between  trustee  and  cestui  que  trust, 

(k)  Owen  Y,  Stoman,  4  H.  L.      Beay.  541. 
C.  997.  (i»)  Sect  24. 

(0  See  SturgU  t.  Morte,  24         (9»}  See  8  De  0.  &  J.  1. 
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the  possession  of  the  assignee  in  bankruptcy,  as  such 
trustee,  was  the  possession  of  the  assignee  in  the  in- 
solvency, as  the  cestui  que  trusty  and  therefore  not 
adverse  {o). 

The  effect  of  the  alteration  made  in  the  law  by  this  —and  its  effect, 
provision,  as  the  law  stood  at  the  time  of  the  passing 
of  this  statute,  is  to  impose  upon  a  claimant  of  land  or 
of  rent,  on  the  ground  of  concealed  fraud,  more  vigilance 
in  ascertaining,  and  more  diligence  in  asserting,  his 
claim. 

Where  the  fraud  is  constructive  only,  or  arises  by  Accruer  of 
construction  of  law  upon  acts  not  done  malo  animoy  ^Qdlcomrtnic- 
but  tending  to  produce  injury,  the  time  runs  from  the  tive  only, 
period  when  the  acts  themselves  were  done  (  /?) ;  as  in 
contracts  between   persons  in   fiduciary  relations,   as 
attorney  and  client  (y),  or  trustee  and  cestui  que  trusty 
even  under  an  express  trust  (r),  not  involving  actual 
fraud. 

In  these  cases  length  of  time  (of  twenty  years  and  Effect  of 
upwards)  is  a  bar,  if  the  person  to  be  barred  has  become  Lnorimco^of 
within  any  reasonable  period  cognizant  of  the  facts ;  ^ a<^  dnring 
for  if  there  is  the  fiill  period  of  twenty  years,  it  is  im-  time, 
material  that  during  much  of  that  time  he  had  no 
notice  of  the  fraud.     It  is  a  common  mistake  that  the 
time  begins  to  run  from  only  the  notice  of  the  fraud. 
If  the  full  twenty  years  are  run,  and  the  party  has 
during  a  reasonable  period  within  that  time  been  cog- 
nizant of  the  &cts  constituting  the  fraud,  always  sup- 
Co)  Vide  Book  II.  Chap.  V.  See      Freer,  2  Moll.  176;  Langley  y, 
alao  In  re  Butler' 9  Estate,  13  Ir.      FUh^r,  9  BeaT.  90;  Lord  Arrat^ 
Eq.  B.,  N.  S.  461.  v.  Lord  TyrcmUy,  1  Ball  &  B. 

(»)  2  Sch.  &  Lef.  634;  Bech-      170;  2 lb.  129;  BlennerhasseU  y. 
ford  V.  Wade,  17  Ves.  96;  Qrth      Day,  lb.  118;  Qre%lcy  v.  Mwl9- 
gory  t.  Oregtyry,  Cowp.  201;  Jac.       leVy  1  Giff.  460;  4  De  G.  &  J.  78; 
631;  Wkalley  y,  Whalley,  3  Bli.      8  De  G.,  F.  &  J.  72,  S.  a 
1;  Champion  v.  Righv,  1  Eua*.  (^)    Qregory     y.      Oregary^ 

&  M.  639 ;  19  L.  J.,  N.  S..  Ch.       Champion  y.  Aighy,  Marquis  of 
21 1 ;  Portlock v.  Gardner,  1  Hare,       Clanricarde  v.  Senning,  Qreiliy 
594;  Roberts  v.  Tumtall,  4  Hare,      t.  Mousley,  mpra. 
257;  Marquis  of  Clanricarde  v.  (r)  Robert$  y.  Tanstall^va'pnL, 

HenningydOVkWf.nbi  Byrne  y.      and  cases  cited. 
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posing  no  disability  proved,  that  is,  legal  disability, 
and  not  want  of  means  or  poverty,  he  is  barred.     The 
court  will  give  him  no  aid,  will  refiise  to  be  active, 
even  to  the  extent  of  compelliDg  a  discovery  («), 
Bar  in  con-  In  these  cases  of  constructive  fraud,  the  bar  is  not 

h^ttld^''^'  imposed  by,  but  only  by  analogy  to,  the   Statute  of 
from  what        Limitations,  and  the  period  from  which  the  time  b^ins 
to  run  is  when  the  person  aggrieved  knew  of  the  fraud, 
and  was  able  to  institute  a  suit  to  set  aside  the  trans- 
action involving  the  fraud  (t). 
On  concealed         In  case  of  concealed  fraud  involving  property  other 
property  not      ^^^^^'^  1^^^  ^  charges  thereon,  or  rent,  courts  of  equity, 
witnin  sect  27,  although  not  bound  by  this  provision,  ought,  in  the 
exercise  of  a  sound  discretion,  to  adopt,  and  will  adopt, 
as  a  guide,  the  rule  given  by  this  provision  (tc) ;  but, 
where  the  time  it  has  fixed  has  not  elapsed,  subject  to 
the  exercise  of  their  jurisdiction  and  powers  to  refiise 
relief  on  the  ground  of  acquiescence  or  otherwise,  for 
any  shorter  period,  in  accordance  with  the  provision  to 
be  presently  noticed, 
—the  old  doo-        The  cases  of  fraud  contemplated  by  this  provision  are 
8tiS*am)Sar     ^^7  t^ose  within  the  jurisdiction  of  equity,  and  in- 
^^^  volving  land,  including  charges  thereon  (v)  and  rent 

Other  cases  of  the  same  nature,  but  involving  property 
other  than  land  and  rent,  remain  subject  to  the  old 
doctrine,  under  the  general  jurisdictioti  of  the  coutIb  of 
equity  (to).  And  that  doctrine  is  that,  imless  the  person 
defrauded,  having  frill  information  of  his  injuries  and 
rights,  allows  time  to  elapse  without  seeking  relief,  time 
is  no  bar,  for  otherwise  justice  would  be  defeated ;  not 
because  the  case  was  not  a  proper  one  for  the  inter- 
ference of  the  court,  but  because  the  deception  was  con- 

(«)  Bpme  V.  I^eer,  2  MoU.  2  You.  &  C,  Ex.  C.  68;  Denygr. 

176.  Shuekburgh,  4  lb.  5a 

.  (t)  See  Blair  ▼.  Bromley y  5  (v)  Supra,  pp.  8fi0,  861. 

Hare,  642,  on  app.  2  FhilL  354;  (w)  AUfrey  y.  Alifrey,  1  M. 

Marquis  of  Clanricarde  v.  ffenr-  &   G.  87;  Blair  y.  Brtmley,  5 

ning,  30  Beav.  175.  Hare,  542;  2  PhiU.  854;  Jkan  t. 

(«)  See  Brooksbanh  y,  Smith,  Thwaite,  21  Beav.  621. 
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tinued  by  the  author  of  the  fraud  so  long  as  to  enable 
him  to  reap  the  benefit  of  it  (x),  and  the  clearest  title 
cannot  be  used  by  a  person  cognizant  of  any  fraud 
affecting  it  (  y ). . 

Courts  of  law  make  no  distinction  between  concealed  No  distinction 
or  any  other  fraud,  and  in  the  former  kind  hold  the  ^cra«r"of^ 
time  to  run,  not  from  the  discovery  of  a  concealed  right,  on  con- 
fraud,  but,  as  in  any  other  kind,  from  the  time  when  ^her  fran^^ 
the  cause  of  action  first  accrues  (2:),  and  the  section  26 
would  not  be  available  for  a  claimant  of  land  or  of  rent 
in  a  court  of  law. 

An  important  provision,  in  relation  to  rights  which  Effect  of  sect 
are  to  be  asserted  in  equity,  is  contained  in  the  3  &  4  gavLg'the 
Will.  4,  c.  27.     The  section  27  of  that  statute  is  a  jnrisdiction  of 
proviso  that  nothing  in  the   act  contained  is  to  be  equity  in 
deemed  to  interfere  with  any  rule  or  jurisdiction  of  cwta"!  «w®»« 
courts  of  equity  in  refiising  relief  to  claimants,  on  the 
ground  of  acqtdescence  or  otherwise,  whose  right  to 
bring  a  suit  may  not  be  barred  by  the  statute. 

This  provision  involves  an  ambiguity.  The  mean- 
ing may  be  either  to  preserve  the  jurisdiction  in  only 
those  cases  within  the  act,  namely,  those  of  express 
trust  and  concealed  fraud  involving  land,  including 
charges  thereon,  and  rent,  or  merely  to  exclude  any 
inference  from  the  act  to  affect  the  jurisdiction  in  cases 
not  within  the  act,  namely,  those  of  such  trust  and 
fraud  not  involving  such  subjects.  The  precise  meaning 
of  this  provision  has  not  hitherto  come  into  question. 
In  Thompson  v.  Simpson  (a),  the  right  was  to  land, 

(a?)  Moore  v.  Hoyal,  12  Ves.  AU/rey,  1  M.  &  G.  87;  Mol/e  v. 

S55;  JRoche  r.  O'Brien,  1  Ball  &  Gregory,  11  Jur..  N.  S.  98. 

B.  338;  Bl&nnerh(usettY,  Bay,  2  («)  S^wrt  t.  APCarthy,  8  B.  & 

lb.  104;  Aylward  Y.  Kearney, Ih.  Aid.  626;  Bartley  v.  fhulkner, 

463;  (hpis  y.  Middleton,  2  Mad.  lb.  288;  Imperial  Gas  Light  and 

410', lyevelya/nY. Charter, ill, J.,  Coke  Co.  v.  London  Gas  Light 

N.  8.,  Ch.  209;  Charter  Y.  Tre-  Co.,  10  Ex.  89. 

velyan,  11  a.  &  F.  714.  {a)  1  Dru.  &  War.  469. 

(y)  1    Dow,    30;    AUfrey  v. 
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and  first  accrued  seventeen  years  prior  to  the  filing  of 
the  bill,  and  therefore  the  claimants  were  within  the 
period  of  limitation  fixed  by  the  statute ;  and  the  court, 
after  alluding  to  this  provision  as  not  affecting  the  juris- 
diction in  cases  of  acquiescence,  determined,  as  against 
a  purchaser  for  value  with  notice,  that  the  claimants 
had  not  acquiesced  so  &r  as  to  protect  the  purchaser. 
In  Archbold  v.  Scully  (x),  also,  the  right  was  to  land 
claimed  by  a  landlord  against  his  tenant,  and  therefore 
the  3  &  4  Will.  4,  c.  27,  was  held  not  to  affect  the  case. 
Lord  Chelmsford,  however,  seems  to  have  thought  that 
the  lapse  of  time  which  had  occurred,  being  less  than 
twenty  years,  amounted  to  simple  laches  or  delay  in 
asserting  the  right;  but  that,  even  if  there  had  been 
acquiescence  properly  so  called,  although  the  period  of 
limitation  had  not  expired,  relief  might  have  been 
refiised  by  this  provision. 

If,  in  a  suit  to  recover  land,  including  charges  thereon, 
or  rent,  in  equity,  the  period  of  limitation  can,  under 
this  provision,  be  shortened,  it  would  seem  to  follow 
that  an  action  of  gectment  might  be  restrained  by  in- 
junction, on  the  ground  of  acquiescence  or  otherwise, 
under  its  original  jurisdiction,  and  thus,  in  effect, 
shorten  the  period  of  limitation  at  law,  whilst  there 
it  can  neither  be  extended  (y)  nor  diminished  by  an 
equitable  construction  of  the  statute  {z) ;  and  if  titles, 
unquestionable  at  law,  could  be  disturbed  in  equity, 
the  Statute  of  Limitations  would  be  useless,  and  no 
man  could  be  sure  of  the  possession  of  his  estate  (a). 

The  legislature  having  prescribed  a  specific  period  of 
limitation  in  cases  of  express  trust  and  concealed  firaud 
involving  land,  including  charges  thereon  and  rent, 
and  chiefly  for  the  protection  of  purchasers  for  value, 
in  the  former  case,  whether  with  or  without  notice  of 

5)9H.L.  C.360.  («)  lb. 

)  Plowd.  371.  (fl)  2  Sch.  &  L.  71. 
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a  breach  of  trust,  but  in  the  latter  case,  when  neither 
assisting  in,  nor  having  notice,  either  actual  or  con- 
structive, of  the  fraud,  would  seem  to  have  intended 
merely  to  declare,  ex  abundanti  cauteld^  that  the  act 
should  not  be  construed  to  affect  the  rules  or  the  juris- 
diction of  equity  in  cases  not  involving  land,  or  charges 
thereon,  or  rent,  and  thus  to  exclude  all  question  in 
such  cases,  and  can  scarcely  be  supposed  to  have  in- 
tended to  give  to  courts  of  equity,  indirectiy  by  a  mere 
saving  clause,  jurisdiction  to  shorten,  in  such  cases,  the 
prescribed  period  of  limitation. 

Courts  of  equity  have  always  considered  it  of  the  Courts  of 
greatest  possible   importance  that  parties  should  not  i^^^i^ectod 
sleep  on  their  rights  (i),  and  require  persons  to  come  rights,  are 
there  in  reasonable  time.     The  peace  of  mankind,  and 
the  security  of  property,  require  it.     If  the  demand  is 
made  under  circumstances  of  inconvenience  to  indi- 
viduals, that  would  break  in  upon  those   principles 
which  are  established  for  the  peace  of  all  the  families 
constituting  the  great  &mily  of  the  pubUc.     Courts  of 
equity  have  said  you  must  go  to  those  courts  that  were 
not  made  for  a  righteous  man,  if  there  be  such  courts ; 
you  cannot  have  relief  in  a  court  of  equity  {c). 

A  suit  to  enforce  an  express  contract  to  convey  an 
estate,  if  nothing  be  done  under  it  for  a  long  time, 
although  less,  much  less(^),  than  twenty  years,  and 
although  the  contract  be  under  seal,  and  ^  fortiori  a 
suit  to  enforce  a  right  arising  not  by,  but  depending 
upon  and  collateral  to,  an  express  contract,  as  a  right 
to  contribution,  after  the  lapse  of  a  much  less  period 
than  twenty  years,  will  not  be  entertained  («). 

(*)  14  Beav.  118.  Hare,  341 ;    Southamb    v.  Tke 

(e)  9  Ir.  Eq.  R.,  N.  S.  478.  BUhap  of  Exeter,  6  Hare,  341 ; 


id)  Orofton  T.  Ormsbif,  2  Sch.  Donn  v.  Harvey,  16  Sim.  49. 

&  L.  683;  Heapy  y.  Hilly  2  Sim.  &  (e)  See  Stone  y.  Yed,  Jac.  426, 

&  8.  29;  Watson  y.Reid,  1  R.  &  436,  613. 
M.  286;    Walker  v.  Jefferyt,  1 

L.  LL  . 
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So,  where  a  transactioii  is  impeachable  on  only  an 
equity  arising  oat  of  the  transaction  itself,  and  less  than 
twenty  years  have  ehipsed  since  the  transaction  took 
place,  courts  of  equity  constantly  refiise  relief  to  the 
person  seeking  their  aid  to  impeach  the  transaction  (  /). 
Even  with  respect  to  claims  by  a  cestui  que  trust 
against  an  express  trustee,  the  general  role  of  equity, 
that  encouragement  is  not  to  be  given  to  stale  demands, 
is  appUcable ;  and  in  taking  an  account  for  the  purpose 
of  charging  the  trustee  with  personal  liability,  where 
the  claim  sought  to  be  enforced  is  one  which  arose 
many  years  ago,  and  one  of  the  nature  and  particulars 
of  which  the  beneficiary  was,  at  the  time  when  it  arose, 
perfectly  cognizant,  every  fair  allowance  ought  to  be 
made  in  fi^ivour  of  the  trustee  (^). 
The  ground  of  In  these  and  analogous  cases,  courts  of  equity,  how- 
those  oonrto  ever,  in  refusing  relief  upon  stale  demands,  do  not  act 
either  upon  a  presumption  of  actual  payment  or  satis- 
&ction  (A),  or  on  the  ground  of  individual  hardship  or 
loss,  or  upon  a  bar  by  analogy  to  the  Statute  of  Limi- 
tation (t),  but  upon  public  poUcy,  upon  the  adnow- 
ledged  principles  of  a  court  of  equity,  which,  as  Lord 
Camden  said,  in  Smith  v.  Clay  (A),  "  by  its  own  proper 
authority  always  maintained  a  limitation,  which  pre- 
vented its  being  called  into  activity,  unless  at  the  requi- 
sition of  conscience,  good  &ith  and  reasonable  dili- 
gence" (/). 
In  case  of  Mere  laches,  negligence  (m)   or  delay,  and  acqui- 

**•  •"         escence,  however,  are  distinguishable.    Merely  abstain- 

(/)  See  OKver  t.  Court,  8  Pri.  (i)  Chalmers  v.  BradUy,  1  J. 

127;  Champion  v.  Hi^hy,  1  Ross.  &  W.  51. 

&  M.  539;  Gregory  v.  Gregory,  (*)  3  F.  C.  C.  639,  n.;  AmW. 

6.  Coop.  201 ;  Athint  v.  Delu,  12  645. 

Ir.  £q.  R.  1;  Bohertz  v.  Thikfutall,  (J)  See    Pom/ret  t.  Windsor, 

4  Hare,  257;  Smyth  y.  Smyth,  2  2  Yes.  sen.  472;  Merry  y.  RyveSy 

Mad.  76.  1  Eden,  1, 7;  Jones  y.  TuUrriUe, 

(a)  11  H.  L.  C.  579.  2  Ves.  aen.  11, 13;  4  B.  C.  C.  115 ; 

(h)  Peyton   v.  M'Bermott,  1  Peyton  y.  At Dermott^waprsL 

Dm.  &  WaL  198.  (m)  Termes  de  la    Lej,  yoc 

Laches;  Co.Litt  380  b. 
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ing  from  asserting  b}r  legal  proceedings  a  rigbt^  is  not  disdDgniflbed 
acquiescence  but  mere  passive  assent^  and  cannot  be  re-  enc?;**^*"^*" 
garded  as  anything  more  than  laches  or  delay  (n). 
Where  one  person  invades  the  right  of  another,  that 
other  does  not,  in  general,  deprive  himself  of  the  right 
of  seeking  redress  merely  because  he  remains  passive, 
unless,  indeed,  he  continues  inactive  so  long  as  to  bring 
tlie  case  within  the  pturview  of  the  Statute  of  Limita- 
tions {o).  Simply  neglecting  to  enforce  a  claim  during 
the  period  the  law  permits  delay  without  losing  the 
right  cannot  be  any  equitable  bar  by  acquiescence ;  and 
where  there  is  a  Statute  of  Limitations,  the  objection  of 
simple  laches  does  not  apply  until  the  expiration  of  the 
time  allowed  by  the  statute  (p). 

In  effect,  the  laches  by  a  person  out  of  possession, 
and  the  laches  by  a  person  in  possession,  under  whatever 
title,  differ  (  q). 

Laches  by  a  person  in  possession  under  an  equitable 
title,  in  not  clothing  that  title  with  the  legal  title,  is  not 
that  species  of  laches  which  will  prevail  against  the 
equitable  title  (r). 

Delay  by  children  claiming  the  execution  of  marriage 
articles  for  seventeen  years,  and  aware  of  their  rights, 
but  whose  father  had  possession  of  the  articles,  and 
until  very  recently  before  the  commencement  of  the 
suit  was  abroad  with  his  regiment,  was  held,  as  against 
a  purchaser  for  value  with  notice,  not  acquiescence  («). 

Mere  laches,  however,  for  a  long  period,  short  of  the 
period  of  limitation,  although  insufficient  to  exclude  the 
claimant  from  relief,  may  yet  be  ground  for  depriving 
him  of  costs  (t). 

(n)  9  H. L.  C. 888;  3 De 6., F.  Sch. &L.474;  ArohboldY.Seully, 

&  J.  74;  Thompson  t.  Simpson,  9  H.  L.  C.  348. 

1  Dm.  &  War.  469.  (s)  B  BU.  N.  E.  665. 
(O  Per  Lord  Cranworth,  V.-C,  (r)  2  Sch.  &  L.  603. 

The  Rochdale  Canal  Co.  y.  King^         (0  Thompson  y.  Simpson,    1 

2  Sim.,  N.  S.  89.  Dru.  &  War.  469. 

(  »)  See  Murray  y.  Palmer,  2  (f )  Archbold  v.  Scully,  9  H.  L. 

C.848. 

LL  2 
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In  the  case  of  landlord  and  tenant^  as  respects  all 
accruing  payments  of  rent,  the  legal  prmciple  is,  that 
the  right  is  constantly  renewed.  Arrears  may  be  lost; 
but  there  can  be  no  neglect  in  not  enforcing  what  is  not 
due,  and  therefore  in  such  cases  the  doctrine  of  laches 
is  inapplicable  {u). 
—and  of  ao-  Acquiescence,  properly  so  called,  is  a  different  thing 
dlB^^ed  ^9  ^^^  means  more  than  laches*  If  a  person  haying  a 
from  lachea.  right  stands  by  and  sees  another  dealing  with  the  pro- 
perty in  a  manner  inconsistent  with  that  right,  and  makes 
no  objection  while  the  act  is  in  progress,  he  cannot  after- 
wards complain.  That  is  properly  acquiescence  (x). 
The  person  so  acquiescing  for  a  long  period,  during 
which  the  position  of  the  other  person  has  been  sub- 
stantially altered,  would  be  in  a  position  in  which  for 
him  to  enforce  his  right  woiild  be  unconscientious,  and 
interference  on  his  behalf  would  be  re£used(y). 

Acquiescence  also  imports  knowledge,  or  the  means 
of  knowledge,  of  the  material  &cts  aUeged  to  have  been 
acquiesced  in  (z) ;  for  a  person  cannot  be  said  to  hare 
acquiesced  in  what  he  did  not  know  (a),  and  as  to 
claims  which  he  did  not  know  he  could  dispute  (d). 

Length  of  time,  where  it  does  not  operate  as  a  statutory 
or  positive  bar,  operates  simply  as  evidence  of  assent  or 
acquiescence.  The  two  propositions  of  a  bar  by  length 
of  time  and  by  acquiescence  are  not  distinct  proposi- 
tions, but  constitute  one  proposition  (c). 

(u)  ArchhoU  y.  ScuUy,  9  H.  2  Sch.  &  L.  474;  More  r.  B^tyiO, 

L.C.  360.  12  lb.   335;   2  BaU  &  B.   137; 

(jb)  Duke   of  Leede  v.  Earl  Marckv.  Ruuell,  2  ^j\.ScC.  SI; 

Amherst,  2  Phill.  117;  Arehbold  Ryder  y.  Biekerton,  3  Swanat  SI ; 

y.  SouUy,  9  H.  L.  C.  848.    See  Bennett  y.  Colley,  2  Mjl.  &  K. 

tkUoITardeaetley. Shi^o,l  Anstr.  225;   Wall  y.  Coekerell,  10  H.  L. 

185 ;   Eagt    India    Company  y.  C.  229. 

Vincent,  2  Atk.  83;  2  Mer.  362;  (a)  2  Mer.  362;  3  Be  Gex,  F. 

HiokeM  y.   Cooke,    4    Dow,   17;  &J.  74. 

SeUey  y.  Rhoadee,  1  Bli.  N.  R.  1;  (h)  9   Hare,    16;   Marquis  of 


2  Sim.,  N.  S.  89.  Clanriea/rde y. Henning,^  Beay, 

(y)  Arehbold  y.  SeuUy,  9  H.  L.  175. 

C.  348.  (c)  Per  Turner,  L.  J.,  8  De 

(«)  Randall  y.  Errington,  10  G.,  F.  &  J.  72. 
Ves.  427, 428 ;  Murray  y.  Palmer, 
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Although  acqtiiescence  without  original  concurrence 
for  a  long  period  will  operate  a  bar  to  a  claim ;  yet  that 
is  only  a  general  rule,  and  the  court  must  inquire  into 
the  circumstances  which  induced  the  acquiescence  (</). 

In  equity,  when  the  case  is  not  within  any  Statute  of 
Limitation,  the  cause  of  action  or  suit  arises  when  and 
as  soon  as  the  party  has  a  right  to  apply  to  a  court  of 
equity  for  relief  («).  Mere  lapse  of  time  is  nothing,  until 
ascertained,  by  reference  to  the  situation  and  circum- 
stances of  the  parties,  when  it  began  to  run  against  the 
title  of  the  claimant  (/). 

If  a  tenant  for  life  unimpeachable  for  waste  commit 
equitable  waste,  his  assets  are  liable  to  the  remainder- 
man for  and  to  the  extent  of  the  profits  derived  from 
the  waste  so  committed  (^),  and  the  right  of  the  re- 
mainderman first  accrues,  not  at  the  expiration  of 
twenty  years  fix)m  the  time  the  waste  was  committed, 
but  as  in  a  case  of  forfeiture  at  law  by  the  tenant  for  life, 
at  the  expiration  of  that  period  from  the  death  of  the 
tenant  for  life  (A). 

In  the  case  of  a  claim  for  compensation  under  a  case  Compensatioii 
of  election,  the  right  first  accrues  at  the  time  when  the  ®"  election, 
election  is  made  (2). 

Cases  of  mistake,  even  when  in  relation  to  land,  or  in  cases  of 
charges  thereon,  or  rent,  are  not  within  the  3  &  4  Will.  ™^«**^®- 
4,  c.  27,  and  are  not  so  strong  for  the  interference  of  a 
court  of  equity  as  cases  of  fiittud  (J).  In  cases  of  mis- 
take, the  former  Statute  of  Limitations  (k\  although  in 
terms  absolutely  binding  on  courts  of  law,  that  is,  by 
the  time  of  limitation  next  after  the  cause  of  action  or 
suit,  does  not  absolutely  bind  courts  of  equity,  but  they 

(d)  3  Swanst  64.  Kynnertley,  5  Mad.  369. 

(<f)  WTialley   v.    WhalUy,    8  (A)  Duke   of  Leeds   ▼.  Earl 

Bli.  1;  Hiche9  v.  Coole,  4  Dow,  Amhertt,  2  Phill.  117. 

17;   QreenUm  v.  King^  3  Beav.  (i)  See  Spreads.  Morgan  and 


49;  snpra,  p.  510.  others,  11  H.  L.  C.  588,  617. 

(/)  2  Phill.  124.  Q)  9  Hare,  176. 

(^)  MarquU  of    Ormande  y.  (I)  21  Jac  1,  c.  16. 
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adopt  it  as  a  rule  to  assist  their  discretion,  and  as  in 
cases  of  fraud  (/),  so  in  cases  of  mistake  of  &ct,  hold 
the  time  to  run  from  the  discovery,  because  the  laches 
of  the  plaintiff  commences  from  that  date  on  his  acquaint- 
anoe  with  all  the  circumstances  (m). 

So  in  cases  of  mistake  of  fact  inyolving  land,  or 
charges  thereon,  or  rent,  courts  of  equity,  although  not 
bound  by  the  section  26  of  the  3  &  4  WilL  4,  c.  27, 
ought,  in  the  exercise  of  a  sound  discretion,  to  adopt, 
as  their  guide,  that  provision  (n). 
On  redemption  The  twenty  years  within  which  mortgages  of  land  and 
of  mortgages,  ^f  j.^^^  are  to  be  redeemed  is  regulated  by  the  section  28, 
which,  as  before  observed,  taken  in  connection  with  the 
section  24,  throws  some  light  upon  the  intention  of  the 
Act,  applies  to  legal  mortgages  as  well  as  to  equitable 
ones(o),  relates  exclusively  to  the  rights  of  mortga- 
gees (/>),  excludes  the  eSect  of  their  keeping  accounts 
or  otherwise  treating  themselves  in  that  character  (9), 
and  is  independent  of  the  section  15,  which  has  reference 
to  only  the  lands  affected  by  the  provisions  of  the  pre- 
ceding sections  (r). 

This  period  of  limitation  is  reckoned,  either  from  the 
time  next  after  the  mortgagee  obtains  the  possession  or 
the  receipt  of  the  profits  of  tiie  land,  or  tiie  receipt  of 
the  rent,  or  fix)m  the  time  of  the  last  acknowledgment 
in  writing,  if  any,  of  the  tide  of  the  mortgagor  or  d 
his  right  of  redemption  given  to  him,  or  to  one  of 
several  mortgagors,  or  an  agent,  by  the  mortgagee  or 
the  person  claiming  through  him,  or  by  one  or  more 
of  several  mortgagees  or  the  person  claiming  through 


(Q  Snpra,  p.  501  et  ieq.  y.  Dallaway,  2  Hare,  628;  4  Bear. 

(m)  BrooJubank  y.  Smithy  2  606. 

Y.  &  C,  Ex.  C.  68.  {p)  1  Bra.  &  Wal.  716. 

(m)  Deny 8   y.  Shuchburgh,  4  (?)  See  Baker  y.  WetUi^  14 

Y.  &  C,  Ex.  C.  63.  Sim.  426. 

{p)  See  Brtmne  y.  The  BUhop  (r)  1  Dra.  &  Wal.  716. 
of  Cork,  1  Dra.  &  WaL  700;  Hyde 
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him  or  them,  but  affecting  only  the  person  or  persons 
giving  the  acknowledgment. 

In  ascertaining  when  the  possession  within  the  mean-  With  reference 
ing  of  this  provision  commenced,  the  circimistances  ^  i-^®  JJJ^^ 
under  which  such  possession  was  taken,  and  the  nature  gagee'sposaeB- 
of  it,  are  to  be  kept  in  view. 

When  the  possession  is  taken  by  the  mortgagee  in 
that  character  alone  under  a  mortgage  made  by  an 
owner  in  fee,  who  afterwards  settles  the  land  or  the 
rent,  subject  to  the  mortgage,  that  is,  the  equity  of  re- 
demption for  life,  with  remainders  over,  the  possession 
taken  during  the  existence  of  the  life  interest  will  ex- 
clude the  title  of  the  persons  claiming  in  remainder  («), 
as  well  as  that  of  the  tenant  for  life. 

But  where  the  possession  is  taken  by  the  mortgagee, 
not  under  the  mortgage  and  in  the  character  of  mort- 
gagee, but  under  a  conveyance  to  him  by  the  tenant  for 
life  of  the  equity  of  redemption,  and  upon  the  execution 
of  such  conveyance,  such  possession  will  not  exclude  the 
title  of  the  remainderman  (f). 

So  where  the  possession  is  taken  by  the  mortgagee 
in  that  character  under  a  mortgage  made  by  a  tenant 
for  life  and  a  remainderman,  and  is  continued  for  less 
than  twenty  years,  and  during  such  possession  the  mort- 
gagee purchases  the  interest  of  the  tenant  for  life,  and 
continues  the  possession  altogether  for  twenty  years 
and  upwards,  such  possession  will  not  exclude  the  title 
of  the  remainderman  (u). 

In  Ht/de  v.  Dallawayy  the  determination  of  the  life 
estate  was  not  shown,  and  the  question  arose  between 
the  devisees  of  the  mortgagee,  as  vendors,  and  a  pur- 
chaser, and  a  bill  for  specific  performance  was  dismissed. 


{t)  See  Harriion  ▼.  ffollins,  1  2  Sim.  &  S.  408,  as  to  the  copyholds 

Sim.  &  S.  471;  Foster  v.  Blake,  only;   Raffety  t.  King,  1  Keen, 

4  BU.  140.  601. 

( f)  Oorbett  Y.  Barker,  1  Anstr.  («)  Syde  t.  Ballaway,  2  Hare, 

188;  8  lb.  755;  Beeve  r.  Hiekt,  528. 
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The  case  came  again  before  the  court  on  a  resale^  but 
the  question  was  excluded  by  the  contract  (x). 

If  the  possession  be  continued  after  the  death  of  the 
tenant  for  life  for  a  fiirther  period^  which,  together  with 
that  in  his  lifetime,  will  amount  to  twenty  years,  the 
title  of  those  in  remainder  in  the  equity  of  redemption 
will  be  excluded  (y). 

But  where  the  original  dealing  is  clearly  for  the  pur- 
chase of  the  life  interest,  and  the  assignment  of  the 
mortgage  is  taken  merely  as  a  security  to  protect  the 
purchaser,  the  title  of  those  entitled  to  the  equity  of 
redemption  in  remainder  will,  after  the  expiration  of 
the  prescribed  period  of  limitation,  be  excluded  (z). 
This  would  seem  to  be  the  ratio  decidendi  in  Ashton  t. 
Milne  {a).  The  possession  there  seems  to  have  been 
referred  to  the  mortgage  title,  and  not  to  the  title  under 
the  imperfect  conveyance  of  the  equity  of  redemption. 

In  Ashton  v.  Milne,  a  conveyance  was  made  in  1784, 
to  a  purchaser  by  two  husbands  and  their  wives,  seised 
in  right  of  the  latter,  but  without  any  fine.  A  mort- 
gage was  paid  off  out  of  the  purchase-money,  and  the 
mortgage  term  was  assigned  to  a  trustee  for  the  pur- 
chaser, who  on  the  execution  of  the  conveyance  took 
possession,  and  never  aAerwards  during  such  possession, 
which  continued  for  nearly  half  a  century,  recognized 
the  right  to  redeem.  In  1831,  the  heirs  of  the  wives 
instituted  a  suit  for  redemption,  and  for  preventing  the 
setting  up  of  the  mortgage  term,  and  the  bill  was  dis- 
missed with  costs. 

In  Browne  v.  The  Bishop  of  Cork,  a  contract  was 
entered  into  for  the  sale  of  not  merely  the  life  interest 
of  the  tenant  for  life,  but  of  the  interest  of  those  per- 
sons in  remainder  in  the  eqidty  of  redemption,  and  the 
purchaser  took,  for  the  protection  of  his  title,  a  transfer 

(a?)  4  Beay.  606.  Cork,  1  Dra.  &  Wal.  700. 

(y)  JPm  y.  Goodwin,  4  Bli.  1  (a)  6  Sim.  d69.    On  this  case 

Keen,  612.  see  1  Keen,  616. 
(z)  Browne  y.  Th^  Bishop  of 
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to  a  trustee  for  himself  of  an  old  mortgage  of  the  legal 
estate^  and  entered  into  and  continued  the  possession 
for  more  than  twenty  years,  and  the  title  of  the  persons 
claiming  under  the  purchaser  was  held  to  be  absolute 
under  this  section  28,  against  persons  claiming  the 
equity  of  redemption  (&). 

In  the  case  of  what  is  called  a  Welsh  mortgage.  On  Welch 
that  is,  where  land  is  conveyed  subject  to  a  condition  "^o'^g®*- 
for  redemption  at  any  future  time  upon  payment  of  the 
principal  only,  the  rents  and  profits  being  received  in 
the  meantime  in  lieu  of  interest,  sometimes  called  a 
purchase,  with  a  right  of  repurchase  reserved,  the 
period  of  limitation  will  not  commence  against  the 
mortgagee  so  long  as  he  is  in  such  receipt,  nor  against 
the  mortgagor  until  the  principal  has  been  satisfied  (e). 

The  period  of  limitation  for  advowsons  is  the  same  For  adyow- 
both  at  law  and  in  equity,  and  is  computed  fix)m,  and  *'"*' 
the  right  to  the  advowson  first  accrues,  independent  of 
the  nature  of  the  estate  or  interest,  whether  present  or 
future,  and  of  the  capacity  of  the  claimant  to  assert 
the  right,  at  the  time  when  the  possession  of  the  ad- 
vowson commences  adversely  to  the  rightful  owner  {d)y 
although  such  owner  be  a  corporation  either  aggregate 
or  sole,  and  the  time  has  commenced  against  a  pre- 
decessor (e). 

Such  possession  of  a  benefice  presentative  is  acquired  When  poses- 
and  will  be  coiQplete,  for  some  purposes,  when  it  is  fiill,  fices  piesenta- 
that  is,  on  the  admission  and  institution  of  the  clerk  ^^®> 
presented  (/ ),  and,  if  the  advowson  belong  to  a  Pro- 
testant and  a  Roman  Catholic  in  common  in  fee,  on  the 
admission  and  institution  of  the  clerk  presented  by  the 
former  alone  (y).      For  the  purposes  of  this  statute, 

(p)  Bromm  y.  The  Bishop  of  (<f)  Sect.  80. 

C5w*,  1  Dru.  &  Wal.  700.  (<f)  Vide  supra,  pp.  419,  420. 

(O  See    Yates  y.  HamUy,  2  (/)  6  Rep.  49;  Co.  Litt  119  b, 

Atk.  368;  Langvet  y.  Sea/men,  1  844  a,  b. 

Ves.   408 ;    Fenmok  y.  Reed,  1  (g)  Inwards  y.  The  Bishop  of 

Mer.  125.  Emeter,  5  Bing.  N.  C.  652. 
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however,  induction  also  would  seem  to  be  neces- 
sary (A). 

Admission  refers  to  the  ability  of  a  derk,  but  some- 
times includes  institution  also  {i),  and,  strictly  speaking, 
relates  to  the  admission  of  a  derk  on  the  presentation 
of  another,  and  not  to  collation  by  a  bishop,  and  is 
where  a  third  person  brings  and  presents  his  clerk  to 
the  bishop  (j),  who,  if  he  approve  him,  **  admits** 
him,  thereby  ratifying  and  approving  the  presentation 
of  the  patron  (A).  A  curate  is  admitted  only :  a  vicar 
is  instituted  also,  and  generally  inducted.  Admission 
is  peculiarly  applicable  to  a  curate,  and  institution  to  a 
vicar  (Z). 
— collatiye,  Where  the  benefice  is  collative,  it  will  be  fiill  against 

the  rightful  owner  when  the  right  of  collation  is  exer- 
cised, or  a  presentation  to  the  benefice  is  made,  by 
another  person  (m). 

The  benefice,  however,  is  not  full  where  the  presenta- 
tion is  on  a  simoniacal  contract  (n),  nor  on  a  collation 
thereto  without  title  (o),  for  collation  is  an  ambiguous 
act  (p) ;  or  when  made  in  time  of  war,  although  the  in- 
stitution and  induction,  which  are  but  as  executions  of 
the  presentment,  be  in  time  of  peace  (y). 
—and  on  next       In  the  case  of  a  next  presentation  only  to  or  in  a 
presentation^     benefice  presentative,  the  possession  will  be  complete  at 
plete.'  the  same  time,  and  the  six  months  will  be  computed 

fi*om  thence  to  the  teste  of  the  writ  of  guare  impedit  (r) ; 
and  when  the  benefice   is  collative,  at  and  from  the 
collation. 
For  benefices         The  sixty  years  within  which  a  patron  professing  the 

(h)  Vide  snpra,  p.  421.  (m)  6  Go.  80a;  Co.  litt.  S44  b. 

(i)  Co.  Litt844a;  6Rep.60a.  («)  Co.  litt    120  a;    irtiw?*- 

(/)  Co.  Litt  120  a.  comb  t.  The  Bishop  of  H'tiUiMs 

(*)  Per  Cur.,  London  y.  Derry,  Hob.  166. 
1  Smythe's  Ir.  Rep.  618.  (0)  Co.  litt  844  b. 

(0  Per  Lord  Tenterden,  Cooke  (p)  Vide  snpra,  pp.  421,  422. 

T.  Mphin,  6  BU.,  N.  S.  128.    See  (^)  1  Rep.  99 b;  2  lb.  93;  6  Ib^ 

also  London  y.  Deny,  1  Smytfae's  30  a;  Co.  Litt,  249  a,  b. 
Ir.  Rep.  617.  (r)  Co.  Litt  344  b, 


PERIODS  OF  LIMITATION.  623 

Koman  Catholic  religion  may,  by  conforming  to  the  of  papist 
United  Church  of  England  and  Ireland,  recover  an  P*'^^^* 
adyowson  to  which,  under  the  18  Car.  2  (I.)  or  the 
2  Anne,  c.  6  (E.),  he  cannot  present  during  his  noncon- 
formity, is  to  be  computed  from  the  day  on  which  he 
so  conformed  (s). 

The  several  periods  of  time  for  rights  of  common  or  For  profits  and 
other  prqfits  h  pendrcy  for  ways  or  other  easements,  ^d^^^AS 
watercourses  or  the  use  of  water,  to  be  enjoyed   or  Will.  4,  c.  71. 
derived  upon,  over  or  from  any  land  or  water,  and  for 
the  access  and  use  of  light  to  and  for  any  building, 
fixed  by  the  2  &  3  Will.  4,  c.  71,  are  next  before  some 
suit  or  action  wherein  the  claim  or  matter  to  which 
those  periods  relate  has  been  or  is  in  question  (^). 

These  periods  are  to  be  reckoned  from  the  date  of 
the  commencement  of  the  right  claimed  until  the  com- 
mencement of  the  suit  (tt),  or  possibly  some  other  suit(t;) 
and  user  beyond  the  period  may  be  shown  (w). 

The  right  must  be  proved  for  the  fiill  period  of  time 
prescribed,  and  as  of  right  (a:),  and  without  interrup- 
tion (y ),  and  continuously  {z)y  and  that  there  was  not 
an  interruption  for  one  year  before  the  commencement 
of  the  suit  (a). 

The  first  period  of  limitation  of  sixty  years  for  pre-  For  claims 
scriptions  and  claims  of,  or  for,  any  modus  decimandiy  ^11^4  ^  iqo. 
or  of,  or  to,  any  exemption  from,  or  discharge  of,  tithes, 
under  the  2  &  3  Will  4,  c.  100(E.),  and  the  1  &  2 

(»)  7  Vict  c.  64,  8.  4.  &  W.  72;  Zawson  y.  Lanaley,  4 

(0  Sect.  4;    Welcome  v.  Up-  Ad.  &E.890;  Flight  y,T\oma$^ 

tony  6  M.  &  W.  686;  Flight  t.  supra. 

ThofMU,  3  Per.  &  D.  442;  8  CI.  (v)  7  Ad.  &  E.  707. 

&  F.  281 ;  Bright  y.  Walker,  4  (w)  Lawson  v.  Langley. 

Tyrw.  602;  Onleg  t.  Gardiner,  4  (»)  4  Tyrw.  608;  BennUon  y. 

M.  &  W.  76;  Richards  y.  Fry,  7  Cartwright,  6  B.  &  S.  1 ;  Ennor 

Ad.  &  E.  698;  J(mes  y.  Price,  3  y.  Ba/rwell,  2  Giflf.  410. 

Blng.  N.  C.  62;  Daviei  y.  Wil-  (y)  4  Tyrw.  609. 

liam$,2Ql»,  J.,  Q.B.  380;  Eaton  {h  OnCey  y.  Gardiner,   4  M. 

y.  Swamea  WorJu  Company,  lb.  &  W.  496;  Ennor  y.  Barwell,  2 

482;  Arkwright  y.  Gell,  6  M.  &  Giff.  410. 

W.  208.  (a)  Ennor  y.  Barwell, 
(%)  Wright  y.  WUliawis,  1  M. 
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Vict.  c.  109  (I,),  is  next  before  the  demand  of  tithes  in 
kind. 

The  second  period  of  limitation  for  the  same  matters, 
sixty-three  years,  is,  as  to  sixty  years,  from  the  com- 
mencement of  the  first  of  two  incumbencies,  of  that 
duration,  or,  together  with  such  a  number  of  years  as 
will  amount  to  that  term,  next  before  the  demand  of  the 
render  of  tithes  in  kind,  and,  as  to  the  three  years,  firom 
the  commencement  of  a  third  incumbency. 
For  gross  sams      The  twenty  years  for  money  secured  by  mortgage, 
land  OT  rent,     judgment  or  lien,  or  otherwise  charged  upon  or  payable 
ty  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 

legacy,  are  next  after  a  present  right  to  receive  the 
money  or  the  legacy  has  accrued  to  some  person  capa- 
ble of  giving  a  discharge  for  or  release  of  the  same  (&). 
—mortgage,  The  right  to  receive  and  to  recover  as  against  the 

land  or  rent  (c)  money  secured  by  mortgage  may  accrue 
and  be  barred  (rf),  whilst  the  right  to  recover  the  land 
or  the  rent  itself  comprised  in  the  mortgage  may  not 
have  accrued  (e). 

The  last  case  was  decided  on  the  doctrine  of  non- 
adverse  possession  (y ),  a  circumstance  which  seems  to 
have  been  overlooked  in  Dearman  v.  Wyche,  The 
question  in  Doe  v.  Williams  was  what,  as  between  the 
mortgagor  and  the  mortgagee,  was  the  natmre  of  the 
possession  by  the  former,  and  the  possession  was  detei^ 
mined  not  to  have  been  adverse  to  the  latter,  and 
that  he  was,  by  the  section  15,  not  barred  until  five 
years  after  the  passing  of  the  3  &  4  Will.  4,  c.  27. 

Although  a  mortgagee  who  has  lost  his  right  at 
law  will  not  be  assisted  in  equity  in  recovering  either 
the  land  or  the  money  {g\  yet  his  right  to  the  former 


(h)  8  &  4  Will.  4,  c.  27,  8.  40.  {e)  Doe  d.  Jone$  t.  TFU/mm, 

{o)  Forgyth  y.  Bristow,  8  Ex.  6  Ad.  &  E.  291. 

716.  (/)  2Con.&L.150.    On  tbat 

(d)  Dearman  y.  Wyehe,  9  Sim.  case  see  also  1  lb.  614;  2  Hare,  882, 

570.  (^)  Dearman  y.  Wyeke,  mpnu 
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may  accrue  before  his  right  to  the  mortgage  money, 
and,  consequently,  the  former  right  may  be  barred 
whilst  the  latter  remains.  Thus,  where  the  mortgagor 
is  not  entitled  to  the  possession  of  the  land,  &om  the 
time  of  the  making  of  the  mortgage  until  default  is 
made  in  payment  of  the  mortgage  money,  the  right  of 
the  mortgagee  to  the  land  first  accrues  on  the  execution 
of  the  mortgage  (A),  and  would  be  barred  within  twenty 
years  from  that  time;  but  his  right  to  the  mortgage 
money  would  first  accrue  at  the  time  appointed  for  the 
payment,  and  that  time  is  usually  at  the  end  of  six 
months,  and  sometimes  of  a  longer  period,  from  the 
date  of  the  mortgage. 

The  converse  of  this  case  also  holds,  and  the  right  of 
the  mortgagee  to  recover  the  debt  at  law  may  be  lost, 
and  hi&  right  to  the  property  in  mortgage  may  be  un- 
affected, as  where  the  property  is  reversionary,  and 
does  not  fidl  into  possession  until  after  the  right  to  the 
money  is  lost  (i). 

Mortgagees  who  give  to  subsequent  ones  priority 
have  not,  whilst  the  income  is  insufficient  to  pay  the 
interest  of  the  subsequent  mortgages,  any  present  right 
to  receive  their  mortgage  money  within  the  meaning  of 
the  statute  (A), 

A  judgment  revived  on  a  set.  fa.  as  against  firesh  — jadgment, 
parties  confers  a  new  right  of  action  (/).     So,   also, 
where  there  is  no  change  of  parties  (m).     But  this  has 
been  doubted  (n).     Such  a  judgment  may  be  sued  upon  i 

after  the  lapse  of  more  than  twenty  years  after  the 
obtaining  of  the  original  judgment,  and  is  not  an  ex- 

(A)  Ihe  d.  Radiance  v.  Light-  (Z)  Farran   v.  Bere^ord,    10 

/oat,  8  M.  &  W.  669.    See  also  CI.  «r  F.  819 ;  IhrreU  v.  Olee- 

Doe  d.  Jonss  v.  WiUiams,  5  Ad.  $on,  11  lb.  702. 

&  R  291;  WUkifuon  v.  ffaU,  3  (w)  He  Blake,  2  Ji.  Ch.  Rep. 

Bing.  N.  C.  608.  643;  Murray  t.  Clarke,  4  Ir.  a 

<i)  Seager  v.  Atton,  3  Jur.,  N.  L.  Rep.  610;  Ottvrvell  v.  Ihrran, 

B.  4S4.  1  Saasse  &  S.  218,  n. 

(k)  Jortin   Y.  South   Eastern  (»)  See  Farran  v.  Bere^ord, 

BaUway  Company,  6  De  G.,  M.  snp. 
&G.270. 
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ception  within  the  sect.  40  of  the  3  &  4  Will.  4,  c.  27 ; 
and  the  right  to  receive  the  amount  of  such  a  judgment 
accrues,  not  on  the  date  of  the  original  judgment,  but 
on  the  last  revival,  or  award  of  execution  (o) ;  and  the 
judgment  affects  those  lands  the  conusor  of  the  original 
judgment  had  when  the  latter  was  obtained,  although 
he  alienated  them  before  the  revivor  (/>). 

—lien.  In  the  case  of  a  lien  of  a  vendor  upon  land  for  the 

unpaid  purchase-money  for  it,  the  time  when  the  right 
to  receive  such  money  accrues  depends  upon  the  time 
when  the  title  is  shown  upon  the  original  contract 
The  money  does  not  become  payable  necessarily  at  the 
time  fixed  for  completion  of  the  purchase.  The  right 
would  accrue  upon  the  title  being  perfected  by  evi- 
dence. The  right  to  the  purchase-money  does  not 
accrue  till  the  time  arrives  for  completion,  and  the 
right  to  receive  interest  accrues  at  the  same  time.  If 
no  title  be  made,  there  is  no  right  to  principal  or 
interest  (y). 

Legacies.  The  present  right  to  receive  a  legacy  charged  on  a 

reversion  accrues  on  the  death  of  the  tenant  for  life,  or 
otherwise  on  the  reversion  coming  into  possession  (r). 
Not  charged  on  land,  and  payable  on  the  death  of  a 
third  person,  such  right  accrues  on  the  death  of  such 
person  («). 

A  present  right  to  receive  a  legacy  charged  upon 
land  is  not  prevented  or  postponed  by  the  existence  of 
prior  charges  upon  the  land  charged  with  the  legacy  {ty 

When  person         This  clause  of  the  statute  assumes  the  co-existence, 

who^ri^t***  when  the  right  first  accrues,  of  a  person  capable  of 
giving  a  discharge  or  release,  and  also  of  another  dis- 


(0)  Kealey  y.JBodkinjlSKUMae  Bear.  448;  27  L.  J.,  N.  8.,  Ch. 

&  S.  211.  545. 

(p)  Murray  t.  Clarke,  sopn.  («)  Prior  ▼.  Homiblaw,  2  You. 

Iq)  See  7^  v.  Stephenson,  7  &  C.  260;  Sealer  y.  Aston,  3  Jar., 

Hare,  1 ;  1  De  G.,  M.  &  G.  28  ;  N.  S.  481. 

5  lb.  785.  (t)  Proud  y.  Proud,  32  Bcav. 

(r)  Earle  y.  Bellinghamy  24  284. 
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tinct  and  assignable  person  by  whom  the  money  is  pre-  accraes  ib  one 
sently  payable,  or  who  is  capable  of  paying  it,  or  of  **^®* 

making  an  acknowledgment  of  the  right  thereto ;  and 
unless  there  are  such  co-existing  persons  the  statute  is 
inapplicable.  Where,  therefore,  a  tenant  for  life  of 
settled  estates  subject  to  a  charge  pays  it  off,  but  takes 
no  steps  expressiye  of  his  intention  to  keep  it  on  foot, 
the  charge  is  not  within  the  purview  of  the  statute,  but 
remains  an  existing  charge  in  favour  of  his  representa- 
tives, although  more  than  twenty  years  have  elapsed 
since  the  payment  of  it  by  him  (u) ;  for  where  the  same 
person  is  to  pay  and  also  to  receive,  the  statute  does 
not  run,  and  a  court  of  equity  considers  that  the  pay- 
ment of  interest  has  actually  taken  place  (jt). 

It  has  been  already  shown  when  the  right  of  an  exe-  Execnton  and 
cutor  or  an  administrator  in  the  case  of  chattels  real  *dmini8trators. 
in  corporeal  hereditaments,  including  tithes,  first  ac- 
crues, in  general,  independent  of  and  in  connexion  with 
the  section  6,  but  more  particularly  in  the  case  of  ad- 
ministrators, to  whom  that  section  is  expressly  di- 
rected (y  ). 

Although  this  section  6  is,  in  terms,  for  the  purposes  Accruer  of 
of  the  act  generally,  yet  other  provisions  of  the  statute  ^gg  ^ 
show  that  the  section  does  not  apply  to  all  the  subjects  affected  by 
for  which  the  statute  has  fixed  a  period  of  limitation.  3  &  4  WilL  i, 
Thus,  the  period  fixed  by  the  section  now  under  con-  ^  ^'^' 
sideration  (sect.  40),  within  which  the  subjects  mentioned 
in  it  are  to  be  recovered,  is  next  after  a  present  right 
to  receive  the  same  has  accrued  to  some  person  capable 
of  giving  a  discharge  or  release  for  the  same,  words 
which  necessarily  imply  the  existence  of  a  person  at 
the  time  when  the  right  accrues ;  and  therefore,  as  re- 

(u)  Bftrrelly,  Earl  Egremcnt,  80  Lef.  20;  Burrowes  v.  Gore,  6 

7  Beav.  287;  M'CaHhyy,  Daunt,  H.  L.  C.  907 ;  BurreU  y.  Earl 

II  Ir.  Eq.  Rep.  29;  Kirkwood  v.  Egremont,  supra. 
Lloydy  Ib.  561;  12  Ib.  686.  (y)  Vide  ante,  p.  464—470. 

(j?)  0*Eallon  V.  Billon,  2  Sch, 
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Accmer  to 
persons  in 
prison  or 
Deyond  seas* 


On  acknow- 
ledgment 


spects  these  Bubjects,  the  rules  of  law  applicable  in 
those  cases  where  the  right  has  not  accrued  to  a  tes- 
tator or  an  intestate,  and  there  is  no  executor  who  has 
proved  the  will  or  has  acted  as  such,  or  no  administra- 
tor, when  the  right  first  accrues. 

Notwithstanding  the  section  6,  the  time  when  the 
right  accrues  under  the  section  40  may  be  dependent 
upon  the  existence  of  such  representatives.  (1.)  When 
the  right  accrues  a  representative  may  be  in  existence, 
but  his  capacity  may  be  imperfect,  as  in  the  case  of  an 
executor  who  has  neither  acted  as  such,  nor  has  proved 
the  will  of  his  testator.  In  such  case  the  period  of 
limitation  fixed  by  this  section  40  will  be  computed  fix)m 
the  time  when  the  will  of  the  testator  has  been  proved, 
or  the  executor  has  acted  as  such(z).  (2.)  When  the 
right  accrues  no  representative  may  exist,  as  where  the 
person  to  or  against  whom  the  right  would  have  ac- 
crued if  such  person  had  been  in  esse  when  it  accrued,  is 
dead  intestate,  and  no  letters  of  administration  in  re- 
spect of  his  effects  have  been  obtained.  In  such  case 
the  period  of  limitation  will  be  computed  fix>m  the  time 
when  the  letters  of  administration  are  obtained  (a). 

When  the  person  to  whom  the  right  accrues  under  the 
sect.  40  of  3  &  4  Will.  4,  c.  27,  is  imprisoned,  or  is  out 
of  Great  Britain  and  Ireland  and  the  Channel  Islands, 
when  the  right  accrues  he  is  not,  on  merely  either  of 
those  groimds,  to  sue  beyond  the  time  fixed  by  that 
section  (&). 

K,  however,  after  the  right  has  first  accrued,  and 
before  the  expiration  of  the  twenty  years,  any  payment 


(z)  Joliffe  Y.  Pitt,  2  Vem.  694; 
Douglas  y.  Forretty  4  Bing.  686; 
St4frey  y.  Fry,  I  Y.  &  C.  C.  C. 
603. 

{a)  Stamford? $  com,  dt.  Cro. 
Jac.  61;  Cory  y.  Stophetuon,  2 
Salk.  421;  Fairclaim  y.  LUtle, 
cit.  6  B.  &  Aid.  214;  Murray  y. 
Ea$t  India  Co,,  lb.  204;  Holland 


V.  Clark,  1  Yon.  &  C.  C.  G.  151; 
Sturyu  Y.  DareUy  4  Ex.,  N.  S. 
622;  6  lb.  120;  Binnt  y.  A^koU, 
2  Law  R,  Eq.  Ca.  256,  85  L.  J., 
N.  S.  Eq.  635,  14  W.  R,  727, 
S.  C. 

(h)  19  &  20  Vict  c.  &7,  B.  10, 
11, 12. 
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of  principal  (c)  or  of  interest  has  been  made,  or  any 
acknowledgment  of  the  right  to  the  money  in  the  man- 
ner shown  in  a  subsequent  chapter  has  been  given,  the 
twenty  years  are  computed  from  such  payment  or  such 
acknowledgment,  or,  if  more  than  one,  from  the  last  of 
them  (rf). 

The  six  years  for  arrears  of  dower  are  computed  For  arrears  of 
from  next  before  the  commencement  of  the  action  or   °^®^' 
suit,  that  is,  the  issuing  of  the  writ  or  the  filing  of  the 
bill(^). 

The  six  years  for  damages  for  such  arrears,  as  re and  damages 

spects  the  land(/),  are  computed  from  the  same  period  ^^    ^™* 
as  that  in  respect  to  the  arrears  themselves,  but  as 
respects  the  personal  liability  to  such  damages  from  the 
cause  of  action  or  suit(^). 

The  six  years  for  arrears  of  rent,  and  of  interest  For  arrears  of 
in  respect  of  any  sum  of  money  charged  upon  or  pay-  mag^for** 
able  out  of  any  land  or  rent  or  in  respect  of  any  legacy,  *^em. 
and  for  any  damages  in  respect  of  such  arrears,  are  next 
after  the  same  respectively  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  is  given  to  the 
person  entitled  thereto  or  his    agent,  signed   by  the 
person  by  whom  the  same  is  payable,  or  his  agent  (A). 

The  words  in  this  sect.  42,  "  the  person  by  whom  Interpretation 
the  same  is  payable,  or  his  agent,"  refer  to  the  same  42of  c27.*° 
persons  as  the  similar  words  used  in  the  sect.  40  (i), 
and  do  not  denote  merely  the  persons  who  are  legally 
boimd  by  contract  to  pay  the  interest,  but  all  the  per- 
sons against  whom  the  payment  of  such  arrears  may 
be  enforced  by  any  action  or  suit,  and  by  whom,  there- 
fore, as  they  have  a  right  to  pay  such  interest  on  re- 
demption of  their  land,  interest  may  be  properly  said 

(o)  Burrofces  t.  Oore,  6  H.  L.  (/)  Vide  ante,  p.  400  et  seq 

C.  907.  iff)  lb. 

(<Q  3  &  4  Will.  4,  c.  27,  8.  40.  (h)  Sect  42,  8  &  4  WiU.  4, 

{e)  Sect.  41 ;  Bamford  v.  Bam-      c.  27. 
ford,  6  Hare,  268.  (t)  Supra;  Chinnery  v.  Beam, 

11  H.  L.  C.  115. 

L.  MM 
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to  be  payable  (A),  but  are  words  of  such  large  import 
and  meaning  that  they  would  not  only  comprehend  a 
mortgagor  and  his  personal  representatives,  upon  whom 
the  contract  would  be  personally  binding,  but  would 
also  include  a  second  or  a  third  mortgagee,  by  whom  the 
principal  and  interest  due  to  a  first  mortgagee  might, 
with  propriety,  be  said  to  be  payable,  inasmuch  as  the 
estate  and  right  of  the  second  mortgagee  is  subject  and 
posterior  to  that  of  the  first  mortgagee,  and  he  would 
be  entitled  to  redeem  the  first  mortgagee  upon  the  pay- 
ment of  the  principal  and  interest  (/). 
Object  and  *  The  object  and  effect  of  a  payment  or  a  written  ac- 
k^owledment  tnowledgment,  under  the  section  42,  differ  fix)m  the 
under  sect  42.  object  and  effect  of  the  same  acts  under  the  section  40, 
just  noticed.  The  object  and  effect  of  those  acts  imder 
the  section  42  are  to  give  to  a  mortgagor  or  other 
person,  who  is  "  by  law  compellable  to  pay  the  interest," 
a  statutory  power  to  deprive,  by  his  acknowledgment 
given  to  a  prior  incumbrancer,  the  subsequent  incum- 
brancers of  the  benefit  of  the  statute,  which  would  be 
monstrously  unjust,  but  to  enact  a  plain  and  simple 
rule,  that  no  person  having  a  charge  on  lands  shall 
recover  more  than  six  years'  interest  on  such  charge 
against  any  other  person  having  an  interest  in  the 
lands,  without  an  acknowledgment  in  writing  signed  by 
such  person,  or  by  some  former  owner  fix>m  whom  the 
interest  is  derived. 
As  between  .  Where,  therefore,  there  are  several  incumbrances 
morteagew!'"^  upon  the  same  land,  ranking  in  a  series  one  after  the 
other,  payment  made,  or  a  written  acknowledgment 
given,  by  the  mortgagor,  will  not  keep  alive  the  right  of 
the  first  mortgagee  to  arrears  of  interest  as  against  the 
second  mortgagee  (wi). 
Wbere  interest       Where   interest  is  presently  payable,  and  there  is 

(*)  Balding  v.  Lane,  1  De  G.,  (m)  Bolding  t.  Lane,  1  De  G^ 

J.  &  S.  122.  J.  &  S.  122;  11  H.  L.  C  134. 

(0  11  H.  L.  C.  135. 
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nothing  to  stop  it^  the  time  commences  immediately  (n).  is  and  is  not 
But  where  the  principal  money  is  not  due,  interest  Jbi^^  ^*^' 
cannot  become  due  until  the  principal  becomes  pay- 
able. Therefore,  in  the  case  of  a  contract  for  the  sale 
and  purchase  of  land,  the  right  to  the  purchase-money 
depends  upon  the  time  when  the  title  was  shown  by 
the  original  contract,  and  does  not  become  payable  at 
the  time  appointed  by  the  contract,  but  upon  the  title 
being  perfected  by  evidence ;  and  the  right  to  receive 
interest  accrues  at  the  same  time.  Interest  is  not  pay- 
able until  it  be  seen  whether  the  contract  can  be  com- 
pleted, and  the  vendor  can  have  no  Uen  except  upon 
the  terms  of  completing  the  original  contract.  It  is 
upon  completion  that  interest  becomes  due,  although  to 
be  calculated  from  the  inception  of  the  contract  (<?). 

Where  a  claim  by  petition  in  a  suit  is  made  for  Arrean  of 
arrears  of  an  annuity  charged  on  land,  as  the  annuitant  J2^5  j^  j^ 
cannot  be  considered  in  possession  until  he  asserts  his  suit, 
title,  the  six  years  are  to  be  computed  from  the  time 
when  the  claim  is  made  in  the  suit(jp). 

In  the  case  of  judgments  claimed  in  a  suit  for  spe-  Interest  on 
cific  performance  the  six  years  are  computed,  not  from  ^^  ^^^^ 
the  filing  of  the  biQ,  but  from  the  time  of  filing  the 
chaises  on  the  foot  of  the  judgments  in  the  master's 
office  (g^). 

When  the  person  to  whom  the  right  accrues  under  Onabaenoeof 
the  sections  41  and  42,  just  noticed,  is  out  of  Great  yon^j  '  ®" 
Britain  and  the  Channel  Islands  when  the  right  ac- 
crues, he  is  not,  on  merely  that  ground,  to  sue  beyond 
the  times  fibced  by  those  sections  (r). 

(«)  Hodges  ▼.  Croydon  Canal  &  G.  640. 

a?.,  3  Beav.  86.  (g)  Henry  y.  Smith,  1  Con.  & 

(^)  Toft  V.  Stevenson,  6  De  G.,  L.  506. 

M.  &  G.  785.  (r)  19  &  20  Vict  c.  97,  S8. 10, 

(jf)  Hunter  ▼.  Noekolds,  1  M.  11, 12. 
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CHAPTER  V. 

THE  SHORTENING  AND  THE  SUSPENSION  OF  THE  PERIODS 
OF  LIMITATION* 


Genera] 
ciple  in  fixing 
the  time  of 
limitatioou 


Section  I. 

The  Shortening  of  the  Periods  of  Limitation, 

The  general  principle  of  the  Statutes  of  Limitation  has 
been  to  fix  the  period  during  which  a  party  having  a 
right  to  institute  legal  proceedings  may  exercise  that 
right,  and  to  bar  those  only  who,  having  an  available 
right,  omit,  during  that  period,  to  exercise  it  («).  But 
for  these  statutes  to  operate  a  complete  bar  to  either 
the  right  or  the  remedy,  the  fiill  period  prescribed  by 
them  must  elapse  (^) ;  and  for  the  benefit  of  the  person 
with  whom  it  commenced,  or  of  some  person  claiming 
under,  or  in  privity  with,  such  person  (c).  And  where 
the  statutable  time  has  run,  there  is  no  exception  to 
it,  whether  the  party  knows  of  his  right  or  not  (rf). 

In  some  cases,  indeed,  the  period  may  and  does 
include  time  during  which  no  available  right  exists  (e). 
This,  however,  is  no  new  principle,  but  is  conform- 
able to  the  law  which  prevailed  jfrom  the  time  of 
Henry  the  Third  till  that  of  William  the  Fourth. 
The    form,    indeed,    in  which   this   intention  is    ex- 


(«)  10  C.  B.  38 ;  2  H.  L.  C. 
831. 

(J)  Chodtitle  d.  Parker  v. 
Baldwin^  II  East,  488;  17  Beav. 
429. 

(c)  lb.  See  also  Doe  d.  Carter 
y.  Bamardf  13  Q.  B.  945;  Dixon 
Y.  GayferOf  17  Bea^.  421;  A$her 


and  TIx.  t.  Whitloek^  1  Law  Rep., 
Q.  B.  1;  Oroome  v.  Blake,  6  Ir. 
C.  L.  R.  400;  8  lb.  828,  5L  C; 
Clarke  v.  Clarke,  Ir.  L.  R.,  2  Q. 
B.  395. 

(rf)  2  PhiU.  124. 

{e)  See  De  Beauvoir  t.  Oftn^ 
16  M.  &  W.  565. 
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pressed  is  somewhat  strange  and  paradoxical^  in 
directing  a  right  of  action  to  be  deemed  to  have  first 
accrued,  when  none  has  accrued  at  all ;  but  the  words  of 
the  3  &  4  Will.  4,  c.  27,  are  certainly  capable  of  this 
sense,'  which  is,  indeed,  the  most  obvious  one ;  and  a 
similar  arbitrary  use  of  language  is  not  without  example 
in  recent  legislation,  and  the  substance  and  effect  of  the 
provision,  in  pointing  out  the  time  fi-om  which  the  limi- 
tation is  to  run,  is  nothing  more  than  might  be  ex- 
pected, looking  at  the  law  as  it  had  long  existed,  and 
at  the  precedents  of  legislation  on  the  subject  (/). 

But  generally,  as  respects  the  times  of  limitation,  The  time  not 
the  claimant  cannot  be  aided  by  the  equity  of  the  sta-  ^i^ie'^^c^n. 
tutes  fixing  those  times,  inasmuch  as  they  are  positive  stniction. 
laws  for  the  time,  and,  therefore,  when  they  have  par- 
ticularly limited  divers  times  to  persons  in  divers 
degrees,  to  make  an  alteration  in  that  time  would  be 
more  contrariant  than  agreeable  to  the  minds  and  in- 
tentions of  the  makers  of  the  acts,  and  as  they  are 
special,  and  limit  a  certainty  of  time  in  every  point, 
and  are  defective  in  no  part  as  to  time,  the  time  limited 
shall  not  be  altered  or  enlarged  by  equity  (^);  for  if 
titles,  unquestionable  at  law,  could  be  disturbed  in 
equity,  these  statutes  would  be  useless,  and  no  man 
would  be  sure  of  the  possession  of  his  estate  {h) ;  and 
unless  the  limit  pointed  out  by  them  be  observed,  no 
man  is  safe,  but  may  be  reduced  to  poverty  after  long 
and  undisputed  possession  (i).  It  has  been  said,  how- 
ever, that  if,  to  avoid  an  inconvenience  plainly  and 
manifestly  arising  fi-om  a  strict  construction  of  the 
words  of  the  statutes,  the  words  be  capable  of  being 
modified,  the  court  ought  to  modify  them  (k).     This  is. 


(/)  16  Mee.  &  W.  565;  5  Ex.  C.  B.,  N.  S.  393. 
281;  9  Q.  B.  368.  (A)  2  Sch.  &  Ix5f.  71. 

ig)  Plowd.  874  a;   1  B.  C.  C.  (i)  3  Brod.  &,  Bing.  224. 

291;  Wright  v.  Williams,  1  M.  &  (ft)  Per  Lord  Abinger,  C.  B.,  1 

W.  77,  99 ;  Penny  v.  Brice,  18  M.  &  W.  99. 
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at  least,  questionable,  and  not  easy  to  reconcile  with  the 
broad  principle  just  stated,  that  claimants  cannot  be 
aided  by  an  equitable  construction  of  these  statutes. 

Although  a  suit  be  commenced  before  the  expiration 
of  the  time  of  limitation  in  order  to  avoid  the  effect  of 
the  statutes,  yet,  after  that  expiration,  such  suit  cannot 
be  discontinued  and  a  new  one  commenced  for  the  as- 
sertion of  the  same  right  (7). 
Dieta  in  In   Devine  v.   Holloway(rn)    are    dicta  which,   if 

JSblloway  on  adopted,  would  have  the  effect,  under  certain  circum- 
aT&^i  wm  4  stances,  of  diminishing  the  period  of  limitation  fixed  by 
C.27.  '  '  thesect.  2of3&4Will.4,c.27.  There  the  first  right 
accrued  in  1830  to  a  person  under  the  disability  of 
absence  beyond  seas,  and  who,  without  asserting  his 
right,  died  under  such  disability  in  1835,  leaving  as  his 
heir  a  grandson,  also  under  the  like  disability,  who,  in 
1856,  returned  and  brought  an  action  of  ejectment 
More  than  twenty  years,  however,  calculated  firom  either 
1830  or  1835,  having  elapsed,  his  right  was  barred  and 
extinguished.  On  appeal  by  him  firom  this  decision, 
the  court  said,  alluding  to  sect.  16  of  the  same  statute, 
that  it  did  not  assist  the  appellant,  for  the  ten  years 
which  it  gives  him  Jrom  the  death  of  his  grandfather^ 
through  whom  he  claims,  "  expired  in  1845,  long  be- 
fore the  expiration  of  the  twenty  years  to  which  he  was 
entitled  under  sect.  2."  .  ..."  It  is  plain  that  under 
that  section  the  right  of  the  appellant  was  barred  at 
the  end  of  ten  years  after  the  death  or'  the  grandfather. 
If  this  were  so,  the  consequence  will  be,  that  when  the 
right  first  accrues  to  a  person  who  is  under  disability, 
and  the  disability  ceases  the  next  day,  he  would  have 
but  ten  years  from  the  cesser;  and  if  he  died  the  next 
day  under  the  disability,  the  person  claiming  through 
him  would  have  but  the  same  time.     That  is,  each 


(1)  Lei^h  Y.  Lei^h,  2  Bing.  N.      C.  250. 
C.  464;  F(M>t  Y.  ColUm,  1  Myl.  &         (w)  14  Moore,  P.  C.  C.  290. 
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person^  by  reason  of  the  disability,  would  have  only 
ten  years  instead  of  twenty  years,  and  be  in  a  worse 
position  from  these  provisions  as  to  disabilities  than  if 
those  provisions  had  been  entirely  omitted.  This,  how- 
ever, would  seem  to  be  utterly  opposed  both  to  the  spirit 
and  the  intention  of  the  legislature.  These  provisions 
were  manifestly  intended  for  the  protection  of  persons 
under  disability,  by  giving  to  them  an  extended  period 
beyond  that  fixed  by  the  section  2.  But  if  this  inter- 
pretation be  adopted,  such  persons  may  be,  in  many 
cases,  greatly  prejudiced.  The  meaning  of  the  statute 
would  seem  to  be,  that  they,  as  well  as  other  persons, 
shall  have  twenty  years  under  the  sect.  2,  although 
during  half  or  any  less  portion  of  that  period  disabilities 
may  have  existed,  but  also  an  additional  allowance  of 
time  for  disabilities,  so  as  to  give  them  at  least,  in  every 
case,  the  fiill  period  of  twenty  years.  They  may  have 
a  longer  period,  but  not  in  any  case,  on  account  of  dis- 
ability, longer  than  forty  years.  The  language  of  this 
statute  is,  in  substance,  the  same  as  the  old  Statute  of 
Limitations  (n) ;  and  the  case  of  Doe  d.  George  v. 
Jesson  (o)  upon  that  statute  supports  this  view,  although 
even  there  the  full  period  of  limitation  had  expired  be- 
fore the  action  was  brought,  and  more  than  ten  years 
after  the  disability  had  ceased.  Devine  v.  Holloway 
was  decided  in  1861,  but  is  not  noticed  by  Lord 
St.  Leonards  in  the  last  edition  of  his  Treatise  on  the 
New  Statutes  relating  to  Real  Property,  published  in 
1862. 

In  Hogan  v.  Hand  (/?),  the   same   court  said  the  Hogan  v. 
sect.  16,  in  the  case  of  a  person  beyond  the  seas  at  the  ^g^^  s^^. 
time  when  his  title  accrues,  saves  his  right  for  ten  years 
after  the  twenty  years  given  by  the  2nd  section.     The 
right  first  accrued  to  a  person  under  disability,  who 

(«)  21  Jac.  1,  c.  16.  {p)  U  Moore,  P.  C.  C.  818, 

(0)  6  East,  85.    See  also  Cot-     827. 
terell  y.  Button,  4  Taunt.  830. 
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continued  under  it  to  the  time  of  commencing  his  action. 
In  Devine  v.  Holloway  the  right  first  accrued  to  a 
person  under  disability^  who  died  under  it  at  the  end  of 
five  years  afterwards,  and  the  right  descended  to  his 
heir,  also  under  disability,  who  continued  under  it  to 
the  time  of  conunencing  his  action. 


Section  II. 

The  Suspension  of  the  Periods  of  Limitation. 

Time  hating         In  general,  when  the  period  of  limitation  has  once 

commenced  is  -,  '         o  *a      -it   ^  \         t 

not,  in  general,  commenced,  no  suspension  ot  it  will  take  place  as  re- 


ded, gards  the  claimant,  not  even  by  reason  of  any  subse- 
quent disability  in  him  ( y),  or  by  the  creation  of  suc- 
cessive life  estates  by  an  owner  in  fee  (r). 

So  where  the  time  has  commenced,  but  before  it  ex- 
pires, and  before  any  action  or  suit  has  been  com- 
menced, the  person  to  sue(«),  or  the  person  to  be 
sued  (f),  dies,  no  suspension  of  the  period  of  limitation 
by  reason  of  there  being  no  personal  representative  of 
either  of  such  persons,  will  take  place. 

Notwithstanding  the  person  against  whom  the  claim 
arises  being  under  disability,  except  perhaps  that  of 
absence  beyond  seas,  the  period  of  limitation  will  com- 
mence, and  will  not  be  suspended  (m)  by  reason  of  such 
disability. 

iq)   Stomel    y.    Lord    Zmichf  (r)  See  Poole  ▼.  Gfifith,  15 

Plowd.  363;  Doe  Y.  Jones,  4  T.  R.  Ir.  L.  R.  239,  270. 

310;  Doe  V.  Jesson,  6  East,  80;  («)  m^kmanr,  Walker,Wiil^ 

CoUerell   y.   Dutton,    4    Taunt  27;  Smithy.  Hilly  lVfi]a,lM, 

826;  ToUon  y.  Kaye,  3  Brod.  &  {t)  RJiodes  y.  Smethurtf^  4  M. 

B.  217;  Rhodes  v.  Smethurst,  4  &  W.  42,  affirmed  on  error,  6  lb. 

M.  &  W.  42;  6  lb.  361 ;  FV'eahe  v.  361. 

Oranefeldt,  3  Myl.   &   C.   499 ;  («)  See  Jones  v.  TulerrxUe,  t 

Penny  y.  BHce,  18  C.  B.,  N.  8.  Ves.  Ir.  14;  Rook  v.  Cooke,  1  De 

393;  Ooodall  Y.  SkerraU,  3  Drew.  G.  &  S.  675;  Fladon^  y.  Winter, 

216.  19  Ves.  196;  Towns  v.  Mead,  16 

C.  B.  123. 
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Circumstances,  however,  sometimes  arise  which  ope-  But  may  be, 
rate  a  suspension  of  the  period  of  limitation.     Thus,  —  ?>y  ^^on- 
where  the  period  of  limitation  has  commenced,  but  person  against 
before  it  has  expired,  no  person  against  whom  the  claim  ^^^  claim 
can  be  enforced  exists  by  reason  of  a  suspension  of  the  forced; 
remedy  (ar)  against,  and  as  respects  the  person  liable, 
a  suspension  of  the  period  of  limitation,  co-extensive 
with  the  period  of  such  suspension  of  the  remedy,  will 
take  place  in  fiivour  of  the  claimant  (y ). 

In  Hyde  v.  Dallaway^  a  mortgagee  claiming  under 
a  mortgage  made  by  a  tenant  for  life  and  a  remainder- 
man entered  into  possession  of  the  land  in  1817  as 
mortgagee,  and  in  1823  purchased  the  life  interest  in 
the  equity  of  redemption.  The  3  &  4  Will.  4,  c.  27, 
came  into  operation  on  the  1st  of  January,  1834.  The 
mortgagee  and  his  devisees  continued  the  possession  until 
1839,  and  neither  he  nor  they  appear  to  have  made  at 
any  time  after  the  possession  commenced  any  acknow- 
ledgment of  any  title  in  any  of  the  mortgagors,  and  the 
existence  or  the  non-existence  of  the  tenant  for  life  did 
not  appear.  The  court,  notwithstanding  the  period  of 
limitation  had  commenced,  held,  in  effect,  that  it  would 
be  suspended  by  the  subsequent  purchase  of  the  life 
estate  by  the  mortgagee. 

The  case  Hyde  v.  Dallawayy  like  Browne  v.  The 
Bishop  of  Cork  (r),  turned  upon  the  section  28  of  the 
3  &  4  Will.  4,  c.  27,  and  is  opposed  to  the  latter  case, 
which,  under  similar  circumstances,  was  held  to  be  con- 
cluded by  that  section.  These  cases,  as  to  some  of  the 
facts  common  to  both,  were  differently  circumstanced. 
In  the  former  case  the  mortgage  was  created  by  the 
tenant  for  life  and  the  remainderman,  and  the  possession 
was  taken  by  the  mortgagee  under  his  mortgage  title ; 

(a")  Nedham^s  case^  8  Co.  135;  R.  685;  Steward y.  Mar q,  Conyng- 

M'ankford  v.  Wankfordf  1  Salk.  ham,  1  Ir.  C.  R.  6H4 ;  Seagram  v. 

299;  Holt's  Rep.  366,  S,  C  Knight,  2  L.  R.,  C.  A.  628;  15  W. 

(y)  ffyde  V.  Dallaway,  2  Hare,  R  1152,  S.  C. 

528;  Kirhwood  y.  Lloyd,  12  Ir.  E.  («)  1  Dru.  &  Wal.  700. 
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and  in  the  latter  case  the  mortgage  was  created  bj  the 
person  from  whom  the  tenant  for  life  and  the  remain- 
derman claimed,  and  the  possession  was  taken  hj  the 
mortgagee,  not  in  that  character,  but  in  his  character 
of  purchaser*  of  the  life  estate  in  the  equity  of  redemp- 
tion, having  taken  for  his  protection,  as  such  purchaser, 
contemporaneously  with  his  purchase,  an  assignment  of 
the  mortgage,  but  that  distinction  was  held  to  be  im- 
material since  the  statute.  It  may  also  be  observed 
that  in  Hyde  v.  Dallawayy  the  question  arose  indirectly 
in  a  suit  by  the  persons  claiming  through  the  mortgagee 
against  a  purchaser  for  the  specific  performance  of  a 
contract  for  the  sale  of  the  mortgaged  property ;  whilst 
in  Browne  v.  The  Bishop  of  Cork,  the  question  arose 
directly  in  a  suit  by  persons  claiming  through  the  mort- 
gagor for  the  redemption  of  the  property  against  the 
persons  claiming  through  the  mortgagee.  In  Hyde  v. 
Dallawayy  also,  the  possession  of  the  mortgagee  com- 
menced, and  the  &ct  which  would  produce  the  suspen- 
sion, that  is,  the  purchase  of  the  life  estate  in  the  equity 
of  redemption,  occurred  before,  and  that  the  possession 
continued  after,  the  3  &  4  Will.  4,  c.  27  had  passed. 
But  the  possession  so  commencing,  and  the  purchase 
being  so  made  were  immaterial,  for  the  statute  is,  and 
has  been  held  to  be  («),  retrospective, 
—by  abate-  So  where  proceedings   are  commenced  within  the 

^in^  oT"  P^scribed  period,  but  afterwards  abate  by  the  death  of 
death  of  tibe  the  person  against  whom  they  are  commenced,  and  for 
person  e  j  ^qj^^  Qf  ^  representative  of  the  deceased  until  long  after 
the  expiration  of  that  period  the  claimant  is  prevented 
from  following  up  the  proceedings,  the  operation  of  the 
statute  is  suspended  until  a  personal  representative  has 
been  fiilly  constituted,  and  a  reasonable  time,  a  year  at 
least,  has  elapsed  (A).     Actus  Dei  neminifacit  injuriam. 

{a)  Browne  v.  The  Bishop  of     chelor  r.  Mlddleton,  6  Haie,  75. 
Chrk,  1  Dru.  &  Wal.  700;  Bat-         (ft)  Curlemis  ▼.  £arl  of  Mor- 
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For  it  woidd  be  a  great  hardsUp  and  unreasonable- 
ness in  holding  that  time  runs  against  a  person  wh6 
can  do  nothing  to  prevent  it,  and  saying,  that,  though 
there  is  no  person  in  existence  whom  he  can  sue,  yet 
because  the  statute  has  run  for  a  day  or  a  month, 
during  which  there  was  a  person  whom  he  sued,  it  still 
continues  to  run. 

The  period  of  limitation  having  commenced  may  be  —by  tibe  act, 
entirely  suspended  by  the  act,  or  the  omission  of  the  Ze^^T'""^ 
person  liable;  as  by  a  devise  of  a  real  estate (c)  for  the  liable} 
payment  of  debts,  either  primarily  or  in  aid  of  the  per- 
sonal estate.     For  such  a  devise  is  an  acknowledgment 
of  such  of  the  debts  as,  at  the  death  of  the  testator,  are 
not  barred  by  the  Statute  of  Limitations,  and,  as  respects 
them,  suspends,  from  his  death,  the  time  of  limitation  (rf), 
but  will  not  revive — Si  word  implying  that  they  were 
previously  gone — those  actually  barred  at  his  death  (e) ; 
and  the  relation  of  trustee  and  cestui  que  trusty  be- 
tween the  devisee  in  trust  and  the  creditor,  is  created, 
and  consequently  the  Statute  of  Limitation  ceases  to 
have  any  eflFect  (y ). 

A  bequest  of  personal  estate,  however,  for  the  pay- 
ment of  debts  will  not  operate  such  suspension  (^). 

Again,  where  a  mortgagee  in  possession  becomes  the 
purchaser  of  the  life  interest  in  the  equity  of  redemp- 
tion, a  suspension  of  the  period  of  Hmitation  during  the 
existence  of  the  life  interest  will  take  place  (A). 

Occasions  frequently  arise  in  equity  calling  for  the  — bj  the  inter- 
interposition  of  the  court  for  the  protection  of  suitors  in  ^ty  for 

ningtonf  7  E.  &  B.  283,  affirmed  Rnss.  &  M.  255;  Scott  y,  Jones,  4 

in  Ex.  Ch.,  27  L.  J.,  Q.  B.  439,  4  O.  &  F.  382,  897. 

Jnr.,  N.  S.  1102,  6  W.  R.  682,  S.  (d)  lb. 

C;  Stwrgis  v.  Darell,  4  Ex.,  N.  \e)  B\irke  v.  Jones,  snpra. 

S.  622,  affirmed  in  Ex.  Ch.,  6  lb.  r/)  3  &  4  Will.  4,  c.  27,  s.  26. 

120.  ig^    Scott    T.    Jones,    supra ; 

(tf)  Fergus  r.  Oore,  1  Sch.  &  Freake  v.  Oranefeldt,  8  Myl.  & 

Tu  107;  Burke  t.  Jones,  2  Ves.  &  C.  499;  Evans  y.  Tmeedy,  1  Beav. 

B.  275;  Hughes  v.  Wynne,  Tnrn.  55. 

&  R.  307;  Hargreaves  v.  Michell,  (JC)  Hyde  r.  Dallaway,  supra. 

Mad.  &  G.  326;  Jones  y.  Scott,  1  But  see  ante,  pp.  519,  620. 
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protection  of     the  prosecution  of  their  claims  by  suspending^  in  efiect, 

e  BUI  r ;       £j^^  period  of  limitation.     But  whether  a  court  of  equity 

will  interfere  to  take  from  one  in  fiivour  of  another, 

that  which  would  be  a  defence  at*  law,  depends  upon 

what  is  called  a  good  conscience  (i). 

In  cases  not  provided  for  in  terms  by  the  Statutes  of 
Limitation,  and  where  courts  of  equity  in  deciding  such 
cases  either  adopt,  or  proceed  by  analogy  to,  those  star 
tutes  (A),  those  courts,  where  the  equitable  title  is  not 
barred  by  lapse  of  time,  although  the  legal  title  is  so 
barred  (Z),  and  in  some  cases  even  after  the  lapse  of 
more  than  twenty  years  (wi),  are  not  prevented  from 
doing  justice  according  to  good  conscience,  and  for 
that  purpose  will  remove  the  bar  arising  from  those 
statutes. 

On  this  principle,  where  pending  a  suit  a  fine  has 
been  levied  (n),  the  court  will  restrain  the  setting  up 
the  fine  in  bar  to  an  action  of  ejectment.  So,  where 
between  the  filing  of  a  bill  for  an  account  and  a  general 
administration  of  assets,  and  the  decree  therein,  the 
Statute  of  Limitations  would  at  law  become  available 
against  a  claim,  to  allow  the  statute  to  have  effect 
would  be  in  the  highest  degree  unjust,  and  contrary  to 
all  the  practice  of  the  court  and  to  the  merits  of  the 
case(o). 

So,  where  the  possession  is  protected  by  the  court  as 
a  lawfiil  possession  by  force  of  instruments,  afterwards 
condemned  by  the  court  as  fi:audulent,  it  will  not 
suffer  length  of  time  to  prejudice  a  title,  and  will  not 


(i)  1  Sch.  8t  L.  430.  v.  Kearney,  2   BaU   &   B.  4€3; 

(A)  19  Ves.  184.  Ii4)ch€  v.  O'Brien,  1  lb.  330. 

(0  Bond  V.  Hopkinsy  1  Sch.  &  (n)  JU*£enzis  y.  Pomi*,  4  Bro. 

L.  418;  2  Ball  &  B.  126  et  seq. ;  C.  R.  328;  PineJte  r.  Thomcroft, 

Blair  V.  Bromley,  5  Hare,  542.  4  B.  P.  C.  92;  1  Sch.  &  L.  432 

(fii)  See  Att.'C^en.y. Lord Bttd-  (o)  Anon.,  1  Vera.  73;  /Sirde- 

ley,  G.  Coop.  146;  Charter  v.  Tre-  field  v.  Price,  2  Yon.  &  J.  7a 
velyan,  11  CI.  &  F.  714;  Aylward 
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permit  the  possession  to  be  used  whilst  it  was  so  pro- 
tected (/?). 

Again,  where  by  the  interposition' of  the  court  to 
prevent  an  act  rightfiJly  or  wrongfiiUy  intended  the 
defendant  has  lost  a  remedy  at  law,  the  court  will  give 
him  a  remedy  equivalent  to  that  from  which  the  inter- 
position of  the  court  of  equity  has  debarred  him  (y). 

Surviving  partners  may  both  in  law  and  equity  plead 
the  Statute  of  Limitations  in  bar  of  the  claim  of  a  cre- 
ditor of  the  firm,  and  that  whether  the  partnership 
accounts  have  or  have  not  been  settled  between  them- 
selves and  a  retired  partner,  or  the  estate  of  a  deceased 
partner,  and  the  estate  of  a  deceased  partner  will  be 
entitled  to  the  same  defence,  although  the  partnership 
accounts  have  not  been  taken  (r).  But  the  simple 
question,  whether  the  estate  of  a  deceased  partner  will, 
notwithstanding  the  Statute  of  Limitations,  continue 
liable,  so  long  as  the  remedy  is  not  barred  against  the 
surviving  partner,  and  the  estate  of  the  deceased  part- 
ner continues  liable  to  contribution  at  the  suit  of  the 
surviving  partner,  has  not  been  decided  (*).  A  modem 
writer  considers  the  several  liability  of  the  deceased 
partner's  estate  to  be  within  the  direct  operation  of 
the  statute,  whether  the  legal  liability  of  the  surviving 
partners  be  or  be  not  barred  (/). 

There  might  be  an  agreement  that  in  consideration  —by  contract. 
of  an  inquiry  into  the  merits  of  a  disputed  claim,  ad-  ^^^  ^^' 
vantage  should  not  be  taken  of  the  Statute  of  Limita- 
tions in  respect  of  the  time  employed  in  the  inquiry, 
and  an  action  might  be  brought  for  breach  of  such  an 
agreement ;  but  if  to  an  action  for  the  original  cause  of 

(i?)  Bond  T.  HopUm,  1  Sch.  &  B.  262. 

8t  L.  413.  (r)  See    Way    r.  BasseU,    6 

(q)  See  Pulteney  r.  Warren^  Hare,  55,  68. 

6  Ves.  73;  Morgan  v.  Morgan,  2  («)  Sec  Braithfuaiter.  Britain, 

Dick.  643;  2  Ch.  Ca.  217;  Bond  1  Keen,  206;   Winter  y.  Innes,  4 

V.  Hopkins,   1   Sch.  &   L.  413;  Myl.  &  C.  101. 

Brown  r.  Newall,  2  Myl.  &  C.  {t)   Lindley    on     Partnership, 

D6S;  O'Danely.  Bromne,  1  Ball  1042. 
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In  equity, 
when. 


Ab  i»  chattels 
real  derived  by 
the  Crown 


action  the  Statute  of  Limitations  be  pleaded,  upon 
which  issue  is  joined — ^proof  being  given  that  the  action 
did  clearly  accrue  beyond  the  time  fixed  by  the  statute 
— ^the  defendant,  notwithstanding  any  agreement  to  in- 
quire, is  entitled  to  the  verdict  (ii).  In  other  words, 
the  direct  operation  of  the  statute  at  law  cannot  be 
there  prevented  by  the  private  agreement  of  the  par- 
ties. 

In  equity,  however,  such  a  contract,  founded  on  a 
valuable  consideration,  might  be  enforced,  and  an  in- 
junction would  be  granted  to  restrain  the  pleading  of 
the  statute  at  law  (x). 

If  the  Statutes  of  Limitation  in  relation  to  the  pro- 
perty of  the  Crown  (y)  do  not  extend  to  chattels  real, 
from  a  sabject  and  as  the  Crown  is  not  within  any  of  the  other  sta- 
tutes of  that  nature,  the  time  which  has  commenced 
against  a  subject  in  respect  of  such  chattels,  but  not 
continued  to  the  Umit  before  they  come  to  the  Crown, 
will  be  suspended,  and  the  prerogative  will  be  avail- 
able (z). 

It  has  been  said  that  the  statute  3  &  4  Will.  4,  c.  27, 
suspends  the  operation  of  its  enactments  during  the 
disability  of  limacy  (a).  But,  as  will  be  shown  in  the 
next  chapter,  the  effect  of  the  provisions  as  to  disabili- 
ties would  seem  to  be  to  extend  the  period  of  limita- 
tion. 

When  the  possession  of  an  advowson  has  once  com- 
menced adversely,  and  continues  of  that  character 
during  the  whole  of  the  prescribed  period  of  limitation, 
no  intermediate  acknowledgment  of  the  title  of  ihe 
rightful  patron,  as  in  the  case  of  land  and  rent  under 
the  section  14,  will  suspend  the  period  of  limitation. 


Not  on  dis- 
abilities. 


As  to  adyow- 


(«)  PerLord  Campbell,  6  Moore, 
L  A.  C.  70. 
(a?)  Snpra,  p.  640. 
(y)  Tide  ante,  p.  324. 


(z)  See  Lambert  t.  Taylor,  4 
B.  &  C.  163. 

(a)  Per  Wood,  V.-C,  Jfanb$ 
V.  Scrricke,  3  K.  &  J.  342. 
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CHAPTER  VI. 

THE  EXTENSION  OF  THE  SEVERAL  PERIODS  OF 
LIMITATION. 


Section  I. 

The  Extension  as  respects  the  Crown  and  the  Duke 
of  Cornwall, 

The  period  of  limitation  fixed  by  the  statutes  in  rela-  Extension  for 
tion  to  the  property  of  the  Crown  is  not  extended.  ®  ^^* 
But  the  Crown,  where  it  acquires  property  derivatively 
from  a  subject  to  whom,  before  such  acquisition,  the 
right  to  such  property  has  accrued  under,  but  is  not 
barred  by  the  3  &  4  Will.  4,  c.  27,  although  not  within 
this  statute  (a),  yet  taken  derivatively  is,  to  the  extent 
of  the  period  which  has  already  expired  as  against  such 
subject,  also  bound  (&);  but,  not  being  within  the  sta- 
tute, will  be  entitled  to  such  fiirther  period  as,  with 
that  so  expired,  will  complete  the  period  of  limitation 
prescribed  by  those  statutes  relating  to  the  property  of 
the  Crown  (c) ;  and  a  grantee  of  the  Crown  will  also 
be  entitled  to  such  further  period  as  well  as  the  Crown 
it8elf(rf). 

The  observations  just  made,  as  respects  the  periods  —and  Dnke  of 
of  limitations  assigned  to  the  Crown,  apply  equally  to      ™^ 
the   Duke   of  Cornwall    under    the  statutes  affecting 
him(e). 

{a)  Vide  p.  248  et  seq,  C.  153. 

{b)  Rex  T.  Morrall,  6  Pri.  24.  (d)  lb. 

(e)  Lambert  v.  Taylor ^  4  B.  &         \e)  Vide  Rntc,  p.  251  et  seq. 
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For  other 
persons. 


For  a  mort- 
gagee, and 
how. 


Section  II. 
The  Extension  as  respects  other  Persons. 

In  various  cases  the  several  periods  of  limitation  pre- 
scribed by  the  3  &  4  Will.  4,  c.  27,  are  under  certain 
circumstances  extended,  and  the  rights  are  thus  pre- 
served for  a  longer  period. 

In  the  case  of  a  mortgage  of  land  in  the  possession 
of  the  mortgagor,  the  period  of  limitation  may  be  ex- 
tended for  the  mortgagee,  by  the  payment,  or  a  series 
of  payments,  of  any  part  of  the  principal  or  interest, 
although  more  than  twenty  years  have  elapsed  dnoe 
the  right  to  enter  first  accrued  (y ) 

The  twenty  years  prescribed  by  the  sect.  2  may  be 
extended  by  an  acknowledgment  in  writing  (y);  and, 
from  time  to  time  before  that  period  has  elapsed,  by  a 
series  of  such  acknowledgments,  and  the  right  to  land 
and  to  rent  may  be  thus  preserved  for  an  indefinite 
period  (A).  In  this  respect  the  statute  is  so  fi*amed  as 
that,  if  a  man  enter  into  possession  by  permission  of  the 
true  owner,  and  without  payment  of  rent,  and  give  an 
acknowledgment  in  writing  of  the  title,  fi'om  that 
moment  the  possession  becomes  adverse,  and  time 
begins  to  run ;  and  instead  of  the  real  owner  having 
an  admission  of  title,  upon  which  he  may  rest,  the  effect 
is  the  very  reverse;  the  adverse  possession,  in  fact, 
commences,  and  the  statute  begins  to  run.  In  such 
cases,  therefore,  where  the  operation  of  the  statute  is  so 
powerfiil,  parties  must  be  careful  to  get  such  new  ac- 
knowledgments, fi*om  time  to  time,  as  wiU  admit  their 
title,  and  thus  preserve  the  right  (z). 

(/)  1  Vict,  c  28;  Wrixon  y, 
Vize,  2  Con.  &  L.  138. 

iff)  Sect.  14. 

(A)  Incorporated  Society  v. 
Ilichardt,  1  Con.  &  L.  58. 


(i)  Scott  r.  yixon,  3  DriL  & 
War.  388;  2  Con.  &  L.  185,  &  ^l; 
Burrouglu  v.  M*Cr<figktf  1  Jo.  & 
Lat  290. 
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The  extension  by  the  sect.  15  was  of  a  very  partial 
and  limited  character,  and  is  constantly  becoming  of 
less  practical  importance.  That  extension  was  only  in 
those  cases^  in  the  terms  of  the  section,  where  the  pos- 
session, at  the  time  of  the  passing  of  the  act,  was  not 
adverse  to  the  right  of  the  claimant,  as  in  cases  of  per- 
sons having  rights  under  a  common  title,  and  of  mort- 
gagor and  mortgagee  {k).  So  also  where  a  husband 
possessed  of  a  term  in  right  of  his  wife  left  her  in  pos- 
session of  the  land  in  order,  as  was  assumed,  to  manage 
it  for  him,  and  she  permitted  her  son  to  build  upon  the 
land  a  house  and  to  live  in  it,  on  condition  of  support- 
ing her,  and  he  and  his  devisee  held  for  more  than 
twenty  years,  the  possession  was  not  adverse  to  her, 
and  therefore  not  to  her  husband  (Z). 

In  cases  of  mortgage  of  land,  in  the  possession  of  the  For  a  mort- 
mortgagee,  the  time  for  redemption  may  be  extended,  ho^"^'  *" 
in  effect,  by  an  acknowledgment  in  writing  signed  by 
the  mortgagee,  or  by  a  series  of  such  acknowledgments 
from  time  to  time  before  the  time  for  redemption  has 
elapsed  (tw). 

So,  in  case  of  charges  upon  land  or  rent,  and  of  lega-  For  claimants 
cies,  the  time  within  which  such  charges  and  legacies  ?and  i^hrent, 
are  to  be  claimed  may  be  extended  by  an  acknowledg-  and  of  legacies; 
ment,  either  in  writing  or  by  part  payment,  or  by  a 
series  of  such  acknowledgments,  before  such  time  has 
expired  (n). 

If,  therefore,  on  the  last  day  of  the  twenty  years  pre- 
scribed by  the  sects.  2,  28  and  40,  an  acknowledgment 
be  given  in  accordance  with  the  sect.  14,  and  the  sects. 

(A)  See    Doe   d.    Burgess   y.  (I)  Doe  d.  IVilkins  v.  Wilkins, 

Thompson,  6  Ad.  &  E.  532;  Doe  5  Nev.  &,  M.  484;  1  Har.  &  W. 

d.  Jones  v.    Willmms,  lb.  291 ;  675,  S.  C. 

Nepean  r.  Doe  d.  Knight,  2  M.  &  (m)  Sect.   28,   1   Vict.   c.   28  ; 

W.  894 ;  Incorporated  Society  v.  Wrixon  v.    Vixe,  2  Con.  &   L. 

Richards,  1   Dru.  &  War.  258;  138. 

Wrixon  y.    Vize,  2  Con.   &  L.  in)  Sect.  40. 
188. 

L.  N  N 


546 


EXTENSION  OF  THE 


— and  of  ar- 
rears of  rent, 
&c. 


For  persons 
under  dis- 
abilities. 


Time  of  dis- 
ability, how 
reckoned. 


Difference  be- 
tween 3  &  4 
Will.  4,  cc.  42 
and  27. 


28  and  40,  and  so  on  for  any  number  of  times,  the 
period  of  limitation  may  be  extended  indefinitely. 

In  the  cases  of  arrears  of  rent,  or  of  interest  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in 
respect  of  any  legacy,  or  any  damages  in  respect  of  such 
arrears,  an  extended  period  of  limitation  may  be  given 
by  an  acknowledgment  in  writing  (o). 

All  the  Statutes  of  Limitation,  both  ancient  and  mo- 
dem, give  to  persons  who  are  under  certain  disabilities 
a  great  degree  of  indulgence;  but  the  indulgence  is 
withdrawn  fi:om  the  time  the  disability  ceases  to 
exist  (/?). 

The  degree  of  indulgence  is  regulated  by  the  nature 
of  the  right,  and  is  greater  in  certain  cases,  when  the 
right  is  to  be  asserted  in  a  personal  action,  than  in  cer- 
tain other  cases,  when  the  right  is  to  be  asserted  in  an 
action  real,  or  relating  to  realty.  In  the  former  cases 
the  time,  during  which  the  disability,  when  existing  at 
the  accruer  of  the  right,  had  existed,  is  not  reckoned  at 
all  (  q)j  but  the  period  of  limitation  is  reckoned  firom  the 
time  when  the  disability  ceases  (r) ;  whilst  in  the  latter 
cases  the  time  during  which,  after  the  right  has  ac- 
crued, the  disability  existed,  is  reckoned  as  part  of  the 
period  of  limitation,  but  as  in  the  case  of  acknowledg- 
ment (s)  that  period  is  suspended  (^),  or  rather  extended, 
for  an  additional  period,  commencing  from  the  iime 
when  the  disability  ceases  (w). 

In  this  respect  the  3  &  4  Will.  4,  c.  42,  differs  firom 
the  c.  27  of  the  same  session.  By  the  former  chapter 
the  period  of  limitation  does  not  commence  during  the 


((?)  Sect.  42. 

(p)  13  C.  B.  819. 

Iq)  21  Jac.  1»  c  16,  ss.  3,  7;  3 
&  4  Will.  4,  c.  42,  ss.  2,  3,  4. 

(r)  La/ond  v.  Haddock,  13  C. 
B.  813. 

(«)  See  ss.  14,  28,  40;  ScoU  v. 


Mjion,  3  Dm.  8c  War.  388;  2  Con. 
&  L.  185,  8.  a 

(f )  Manby  v.  BemUiha,  3  K.  & 
J.  342. 

(u)  21  Jac  1,  c.  16,  8&  I,  2;  3 
&  4  Will  4,  c.  27,  as.  2,  16,  17, 
18;  Thoauu  T.  Thomas,  2  E.  &  J. 
79. 
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existence  of  disability,  but  only  from  the  lime  when  it 

ceases;  thus,  after  fixing  the  period (ar),  persons  under 

disability  when  the  cause  of  action  accrues,  have  the 

same  period  calculated  from  the  time  when  the  disability 

ceases  (^).     So  that  no  limit  to  the  period  in  respect  of 

disabilities  similar  to  that  of  forty  years^  under  the  c.  27, 

was  requisite. 

The  disabilities  specified  in  the  3  &  4  Will.  4,  c.  27,  IMsabilitica  for 
•    /»  ■j.'j'i'i  1  n  6xteiiflion. 

are  miancy,  coverture,  idiotcy,  lunacy,  imsoundness  ot  gect  16,  c.  27. 

mind,  and  absence  beyond  seas  (z). 

The  meaning  of  the  mental  disabilities  of  idiotcy  and  Unsoimdness 
lunacy  is  clear,  but  the  meaning  of  unsoundness  of  ^  ™^^  >  ^  *^ » 
mind,  used,  as  it  is  here,  in  contradistinction  to  idiotcy 
and  lunacy,  is  somewhat  vague.  The  three  terms  are 
also  used  in  the  Fines  and  Recoveries  Acts  (a),  but 
with  the  additional  words,  "  whether  found  by  inqui* 
sition  or  not." 

Formerly,  all  these  disabilities  were  designated  by 
the  general  term  non  sane  memory  (d),  or  non  compos 
mentis  (c),  or  insancs  mentis  (d),  or,  in  English,  unsound 
mind(e);  and  in  one  of  the  modem  Statutes  of  Limi- 
tation (y),  the  term  non  compos  mentis  is  also  used. 
In  the  old  Statute  of  Limitation  (^)  is  no  such  dis- 
ability. 

Non  compos  mentis,  or  insance  mentis,  or  unsound 
mind,  is  the  generic  state,  and,  in  law,  has  a  definite 
and  well  understood  signification  (A).  The  terms /a- 
tuus  et  idiota,  however,  have  sometimes  a  more  com- 


(a?)  Sect.  3.  538. 

(y)  Sect  4.  («)  Plowd.  368 ;   3  Atk.   171, 

(z)  Sect.  16.  173. 

(<i)  3  &  4  Will.  4,  c.  74;  4  &  5  (/)  3  &  4  Will.  4,  c.  42. 

Will.  4,  c.  92  (I.).  ig)  32  Hen.  8,  c.  2. 

{h)  1  Ric.  3,  c.  Tj  4  Hen.  7,  c.  (A)  Litt.  a.  405;  Plowd.  868; 

34;  Litt  s.  405.  Co.  Litt  246  b,  247  a;  4  Rep.  124, 

{€)  17  Edw.  2,  c.  10;  21  Jac.  1,  127, 128;  2  Sch.  &  L.  804;  12  Ves. 

c.  16;  Co.  Litt  246  b,  247  a.  460;  3  Atk.  171, 178;  1  Ridgw.  P. 

(<0  8  Atk.  171;  1  Ridgw.  P.  C.  C.  533. 

nn2 
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prehensive   signification,  including   both   non   compos 
mentis,  and  idiota  a  nativitate  (i). 

According  to  Lord  Coke,  the  term  non  compos  men- 
tis, which  is  most  sure  and  legal  (A),  is  applied  to  four 
sorts  of  persons :  1.  Idiota,  who  from  birth,  by  a  per- 
petual infirmity,  fatui  naturales  (J),  is  non  compos 
mentis;  2.  He  who,  by  accident,  wholly  loseth  me- 
mory and  understanding ;  3.  A  lunatic,  who  aliquando 
gaudet  lucidis  intervallis,  called  non  compos  mentis, 
so  long  as  he  has  not  understanding;  and  4.  He  who 
by  his  own  vicious  act,  as  drunkenness,  tempoi*arily 
deprives  himself  of  memory  and  understanding  (wi). 

Idiotcy,  therefore,  is  one  species  of  non  compos  men- 
tis, and  is  by  nature  (n);  and  lunacy  is  another  species, 
but  accidental  or  adventitious,  and  is  either  periodical 
or  permanent  (o). 
—how  ariaing,  Unsoundness  of  mind  arises  in  various  ways  (/?),  and 
is  produced  from  various  causes,  some  of  a  temporary, 
others  of  a  permanent  character  (y). 

When  the  question  is  whether  a  person  be  or  be  not 
of  sound  mind,  the  inquiry  is  whether  or  not  he  pos- 
sessed his  faculties,  and  possessed  them  in  a  healthy 
state.  His  mental  powers  may  be  still  subsisting;  no 
disease  may  have  taken  them  away;  and  yet  they  may 
have  been  affected  with  disease,  and  thus  may  not  have 
entitled  their  possessor  to  the  appellation  of  a  person 
whose  mind  was  sound.  Again,  the  disease  affecting 
them  may  have  been  more  or  less  general ;  it  may  have 
affected  more,  or  it  may  have  affected  fewer,  of  the 
mental  faculties;  for  the  mind  is  one  and  indivisible,  but 
acts  variously,  that  is,  remembering,  fimcying,  reflect- 

(i)   Beverley's    case,    4    Rep.  (o)  Rock/art  v.  Lord  Elj/t  1 

127  b.  Ridgw.  P.  C.  617,  533. 

(k)  Co.  Litt.  246  b.  (  p)  Harrod  y.  Harrody  1  K.  * 

(0  17  Edw.  2,  c.  9;  4  Rep.  126  a.  J.  4. 

{m)  Co.  Litt.  247  a.  {q)  Dimes  y.  JDimeSf  10  M.  P- 

(«)  4  Rep.  124  b.  C.  C.  428. 


PERIODS  OF  LIMITATIOX.  549 

ing,  the  same  mind  in  all  these  operations  being  the 
agent  (r). 

The  phrase  "partial  insanity"  is  incorrect.  The 
better  expression  is  "insanity"  or  "unsoundness"  al- 
ways existing,  though  only  occasionally  manifest.  .  .  . 
If  the  mind  is  unsound  on  one  subject,  provided  that 
unsoundness  is  at  all  times  existing  upon  that  subject, 
such  a  mind  is  not  really  sound  on  other  subjects.  It 
is  only  soimd  in  appearance  .  .  .  the  imsoundness  al- 
ways exists,  but  requires  a  reference  to  the  peculiar 
topic,  else  it  lurks  and  appears  not.  But  the  malady 
is  there,  and  as  the  mind  is  one  and  the  same,  it  is 
really  diseased  while  apparently  sound,  and  really  its 
acts,  whateyer  appearance  they  may  put  on,  are  only 
the  acts  of  a  morbid  or  unsound  mind  (5). 

Unsoundness  of  mind  imports  the  notion  that  the  —import  of, 
person  is  in  some  such  state  as  is  contradistinguished 
from  idiotcy  and  from  lunacy,  and  yet  such  cw  make 
him  a  proper  subject  of  a  commission  to  inquire  of 
idiotcy  or  lunacy  (/),  or  such  as  would  justify  a  jury, 
in  a  commission  of  limacy,  in  putting  his  property  and 
person  imder  the  protection  of  the  Chancellor  (w). 

In  ascertaining  whether,  in  any  given  case,  unsound and  degree 

ness  of  mind  of  a  character  to  subject  the  person  to  the  ^  commission 
operation  of  a  commission  of  lunacy,  exists,  great  diffi-  o^  lunacy. 
culty  often  arises  (x).  Occasional  unsoundness  of  mind, 
arising  either  from  accidental  and  temporary  causes, 
such  as  excess,  or  from  mere  weakness  of  intellect  or 
mind,  infrmitas  mentis  (y),  being  neither  idiotcy  nor 
lunacy  (r),  between  which  and  such  weakness  the  boun- 
dary is  narrow,  is  no  ground  for  a  commission  (a). 

(r)   Waring  t.  Waring,  6  M.  («)  Per  Lord  Wynford,  Black- 

P.  C.  C.  341.    On  this  case  see  ford  v.  Christian,  1  Knapp,  78. 
Ihfce  Sombre  t.  TrouVy  1  Deane's  (a?)  See  In  re  Dyce  Sombre,  1 

E.  R  22.  M.   &   G.   116,   131 ;   Snooks  r. 

(«)  lb.  Watts,  11  Beav.  106. 

(<)    Per    Lord    Eldon,    Barl  (y)3Atk.  170. 

Portsmouth's    case,     Shelf ord's  (2)  2  Atk.  324. 

Law  of  Lonatics,  104.  {a)  See  Lord  Donegal's  ease, 
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Those  who  may  be  improyed  by  time  or  inetructioii, 
though  of  weak  understanding,  are  not  within  the 
meaning  of  the  words  unsound  mind,  or  unsound  me- 
mory (J). 

Unsoundness  of  mind,  therefore,  used,  in  the  provision 
we  are  considering,  in  contradistinction  to  idiotcy  and 
lunacy,  seems  applicable  to  every  case  of  mental  defect 
or  incapacity  which,  in  law,  is  neither  natural  idiotcy, 
nor  lunacy,  either  periodical  or  permanent,  nor  mere 
weakness  of  intellect  or  mind. 
Absence  be-  No  part  of  the  United  Kingdom  of  Great  Britain 

Sect  19!**  *^^  Ireland,  nor  the  Channel  Islands,  nor  any  island 
adjacent  to  any  of  them  under  the  dominion  of  the 
Crown,  is  beyond  the  seas  within  the  meaning  of  the 
c.  27  (c). 

The  effect  of  this  section  is  to  make,  for  the  purposes 
of  the  act  only  how^sver,  every  part  of  the  United  King- 
dom, with  respect  to  every  other  part,  and  the  Channel 
Islands,  with  respect  to  every  part  of  the  United  King- 
dom, not  beyond  the  seas,  but  not  for  any  other  pur- 
poses (d). 

So  with  respect  to  Scotland  and  Ireland,  every  other 
part  of  the  United  Kingdom,  unless  otherwise  declared, 
would,  in  any  statute  applicable  to  them  only,  as  to 
anything  beyond  seas,  be  in  that  position. 

It  has  been  doubted  whether,  with  reference  to  the 
operation  of  the  3  &  4  Will.  4,  c.  27,  which  has  been 
adopted  in  the  colony  of  New  South  Wales,  Ireland  is 
beyond  the  seas  within  the  section  19,  in  relation  to 
that  colony  (e).     If  this  statute  be  adopted  in  any  of 

2  Ves.  208;  Bridgman  ▼.  Oreen,  Eq.  C.  A.  680;  Manhy  y.  Bemicke, 

Wilmot's  Notes,  61;  2  Ves.  629;  supia. 

8  Atk.  173;   1   Myl.  &  C.  643;  (c)  Sect.  19. 

Manhy  t.  Bewicke,  3  K.  &  J.  (d)  Battertby  v.  JRrA,  2  Binjt. 

342.  N.  C.  584;  Lane  v.  Bennett,  1  M. 

(*)  See   Lord   Ely'$   ca$e,   1  &  W.  70.    On  these  two  i 


Ridgw.  P.  C.   620,  referring  to      8  M.  P.  C.  C.  27  ^  $eq. 
BarniUfy't  case,  8  Atk.  1G8 ;  2  (e)  J)svine  w.  BoWntuy,  U  M. 

P.  C.  C.  290. 
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the  Channel  Islands^  the  same  doubt,  in  relation  to  the 
United  Kingdom,  would  apply. 

As  in  the  former  Statute  of  Limitations  (/),  so  in 
the  recent  one(^),  "  beyond  seas"  is  not  to  be  inter- 
preted literally,  but,  as  to  the  foreign  possessions  of  the 
Crown,  may  be  synonymous,  in  legal  import  and  effect, 
with  the  words  ^*  out  of  the  territories"  and  "  out  of  the 
reahn"(A). 

Absence  in  Ireland  (2),  or  in  any  of  the  Channel 
Islands,  or  in  any  Island  adjacent  to  any  of  them, 
being  part  of  the  dominions  of  the  Crown,  before  the 
passing  of  the  act,  is  no  disability. 

The  disability  must  exist  when  the  right  first  accrues.  When  the 
The  right  to  a  rent,  being  a  rent  within  the  section  1,  must  «ist 
first  accrues  on  the  last  payment  of  it  (A).  Therefore, 
in  seyeral  cases  where,  between  the  last  payment  and 
the  next,  the  claimant  becomes  under  disability,  the  dis- 
ability will  afford  him  no  protection  (/).  In  other  words, 
the  operation  of  the  statute  having  commenced  is  not 
suspended. 

If  when  the  right  accrues,  the  person  to  whom  it  Existing  on 
accrues  be  under  any  of  these  disabilities,  the  period  J^jJ^^time  of 
of  limitation  of  twenty  years,  although  expired,  is  ex-  limitation  is 
tended  for  him,  or  for  those  claiming  through  him,  for 
a  ftirther  period  of  ten  years,  from  the  moment  the  im- 
pediment is  removed,  that  is,  as  soon  as  he  is  in  the  posi- 
tion of  having  no  impediment  to  the  assertion  of  his 
right  (m),  or  dies,  whichever  event  first  happens  (n). 

Thus,  where  the  person  to  whom  the  right  first 
accrues  dies  under  disability,  leaving  his  heir  also  under 


(/)  21  Jac.  1,  c  16.  (A)  Oioen  y.  De  Beauroir,  16 

(^)  8  &  4  Will.  4,  c.  27.  •  M.  &  W.  647,  affirmed  on  error, 

Ik)   Rnehmayhoye  ▼.    Motti-  De  JSeauvoir  y.    Owen,  6   Ex. 

ehund,  8  M.  P.  C.  C.  4.    See  also  166. 

Devine  y.  Holloway,  14  lb.  290;  (0  lb. 

Hogan  y.  Hand,  lb.  810.  (m)  See  Lafond  y.  Ruddock, 

(i)  Ex  parte  Rauell,  8  You.  &  18  C.  B.  818. 

C.  617.  (»)  Sect.  16. 
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disability^  the  heir   must  assert  his  right  within  ten 

years  after  the  death  of  the  ancestor  ((?),  and  cannot 

assert  it  after  the  expiration  of  that  period,  although 

himself  continuing  imder  disability  (  p), 

CoYerture.  Where  the  period  of  limitation  has  expired  against  a 

cha^ls  r^of  husband  possessed  of  chattels  real  in  right  of  his  wife, 

wife  snmving    and  he  afterwards  dies  leaving  her  surviving,  the  period 

will  not  be  extended  for  her  by  reason  of  her  disabihty ; 

for  whilst  in  the  case  of  freeholds  her  disability  would 

secure  her  the  extension,  for  they  are  both  seised,  bat 

in  her  right  (y),  in  the  case  of  chattels  real  he  alone  is 

possessed  in  her  right  (r),  and  he  being  barred,  she 

would  be  also  (s). 

It  has  been  said,  however,  that  the  legal  possession 
of  such  chattels  is  in  both,  but  that  the  estate  is  in  her 
alone  (t).  But  the  Year  Books  (w),  and,  as  just  shown, 
Lord  Coke,  are  distinct  authorities  against  that  view. 
A  modem  writer  (x)  also  says,  "  the  term  remains  in 
the  wife,  notwithstanding  the  coverture  (y ),  thoiigh  sub- 
ject to  the  disposing  power  of  the  husband."  RoUe, 
however,  says  *^Si  unfeme  termor  prist  baron^  uncore  k 
terme  continue  en  luy^^  and  refers  to  the  Year  Books 
just  cited ;  which  show,  however,  distinctly  that  diuring 
the  coverture  the  term  is  in  him  alone,  but  if  he  die 
without  disposing  of  it  in  his  lifetime,  and  she  survive^ 
she  will  have  it  (z). 

No  extension         The  period,  however,  in  which  the  riffht,   after  it 

for  disability       ^     ^  -.     i  .   j    •  i         -i-      / 

beyond  forty      ™st  accrues,  is  to  be  asserted,  is  to  be  withm  forty  years 

SecI'lT  afterwards,  although  the  claimant  under  disability  when 

(p)  Hogan  t.  Hand,  14  M.  P.  hint  y.   WilUm,  5  Ner.  &  M. 

C.  C.  310.  436. 

(j?)  Devine  v.  ffolloivay,  lb.  (f)  Sec  6  Ney.  &  M.  436,  n. 

290.  (a), 

(q)   Polyhlanit   v.    HawkiM,  («)  7  Hen.  6,  2;  9  Hen.  6,52b. 

Bong.  829 ;  Robertttm,  y.  NorrU,  (;r)  1  Bright's  Law  of  Hnsbaod 

11  Q.  B.  916.  and  Wife,  94.  n.  («). 

(r)  Co.  Litt.  851  a.  (y)  1  Roll.  Ab.  342 e. 

(«)   lb.     See    also    Haiti   y.  (z)  Co.  LitL  351  a. 
Petit,  Plowd.  258;  The  d.  W'iU 


PERIODS  OF  LIMITATION.  553 

the  right  so  accrues  may  remain  under  any  one  or  more 
of  such  disabilities  during  the  whole  of  the  forty  years, 
or  the  ten  years  from  the  time  the  disability  ceases  (a) 
be  not  expired  (^). 

Where  a  man  and  his  wife  seised  in  fee  in  her  right  Coverture, 
discontinue  the  possession,  the  coverture  of  the  wife  ]^^f^  ^oeiit- 
will  not,  after  the  lapse  of  forty  years,  extend  the  period 
of  limitation  for  the  heir(c). 

The  case  of  Doe  v.  Bramstoii  has  been  the  subject  of  Doe  t. 
comment  by  an  able  writer.  This  decision,  he  says, 
appears  to  be  open  to  much  observation.  To  pass  over 
the  preliminary  objection,  that  no  inquiry  seems  to  have 
been  made  whether  the  possession  was  adverse  at  the 
time  of  the  passing  of  the  act,  and  therefore,  whether 
the  15th  section  did  not  apply  (the  action  was  com- 
menced in  1835),  it  is  to  be  observed  that  the  judgment 
of  the  coiui;  was  founded  on  the  17  th  section,  which 
has  for  its  object  merely  to  prevent  the  period  of  limita- 
tion from  being  extended  by  disabilities  beyond  the 
period  of  forty  years.  In  the  case  before  the  court 
there  was  no  disability  in  question.  On  the  birth  oi 
the  son  the  husband  had  become  tenant  by  the  curtesy 
for  his  own  life,  and  in  his  own  right,  during  which 
time  neither  the  wife  nor  her  heir  could  be  entitled  to 
enter,  and  this  occurred  before  the  commencement  oi 
the  adverse  tenancy.  After  the  birth  of  issue  and 
during  her  husband's  life,  therefore,  the  wife  was  not 
under  disability  within  the  16th  and  17th  sections,  be- 
cause she  had  no  right  to  make  an  entry  (c/).  The  wife's 
title  having  first  accrued  to  her  son  in  possession  on  the 
death  of  the  husband,  the  case  comes  within  the  pro- 
tection of  the  5th  section,  which  gives  the  reversioner  a 
new  right  on  the  determination  of  the  particular  estate, 

{a)  Sect.  16.  3  Ad.  &  E.  63. 

(A)  Sect  17.  (rf)  See  Bac.  Ab.  Curtesy  (E); 

(c)  Doe  d.  Corhyrt  v.  Bramgton,      2  Inst.  301,  809. 
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although  he,  or  one  through  whom  he  clainifi,  was  for- 
merly in  possession  (c  )• 

If  the  case  had  been  one  of  a  conTeyance  by  the 
husband  of  the  wife's  estate,  or  had  depended  on  the 
21  Jac.  1,  c.  16,  these  observations  would  have  been 
pertinent  and  well  founded  (/).  But  under  the  cir- 
cumstances, and  depending  on  the  3  &  4  Will.  4,  c  27, 
are  not  well  foimded.  The  judgment  is  not  founded 
merely,  or  even  principally,  on  section  17  of  this  statute, 
but  on  the  sections  2,  3,  16  and  17,  and  the  facts  of  the 
case  bring  it  precisely  within  these  sections.  The  per- 
sons actually  in  possession  were  not  shown  to  have  held 
under  the  ancestor  of  the  plaintiff,  and  the  title  of  the 
ancestor  rested  on  no  documents,  but  was  merely  evi- 
denced by  possession  at  an  early  period ;  and  the  report 
shows,  and  both  sides  seem  to  have  admitted,  that,  at 
the  passing  of  this  act,  the  possession  was  adverse. 
The  estate  was  the  wife's,  and  she  and  her  husband, 
the  parents  of  the  lessor  of  the  plaintiff^  having  the  fee 
in  her  right,  were  in  possession,  and  more  than  forty 
years  before  the  action  was  brought,  discontinued  the 
po88e3sion,  and  never  afterwards  acquired  it,  or  exer- 
cised upon  the  property  any  act  of  ownership.  Now 
by  section  2  the  action  is  to  be  brought  within  twenty 
years  after  the  right  to  bring  it  first  accrues.  By  sec- 
tion 3,  when  the  person  through  whom  another  claims 
has  been  in  possession,  and  while  entitled  thereto  has 
discontinued  the  possession,  the  right  is  deemed  to  have 
first  accrued  at  the  time  of  such  discontinuance  of  pos- 
session. By  section  16,  the  disability  of  coverture 
extends  the  period  for  ten  years  after  the  disability 
ceases.  But  by  section  17,  the  disability,  in  no  case, 
can  preserve  the  right  beyond  the  period  of  forty  years. 

(«)  1  Byth.  Cony,  by  Sweet,  13  Sim.  822;  llavald  r.  nnmell, 
38.  1  Yon.  9;  Athton  t.  Milne,  6  lb. 

(/)  See  Jumpten  v.  Pitchers,      869. 
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And  the  section  17  is  unequivocal,  and  one  of  its  objects 
was  to  avoid  the  necessity  of  inquiring  into  &cts  of  so 
ancient  a  date ;  and  where  a  husband  and  wife  seised 
in  her  right  discontinue  the  possession  of  land,  it  is  no 
answer  to  the  positive  limitation  in  this  clause  that  the 
owner,  being  a  married  woman,  her  husband  was  tenant 
by  the  curtesy  and  their  son's  right  of  possession  does 
not  accrue  until  his  father's  death  (y). 

It  has  been  contended  that  this  section  17  is  prospec*  That  section 
tive  only,  and  that  therefore,  notwithstanding  it  was  ^  ^  ^®' 
treated  in  the  case  of  Doe  v.  Bramston  as  retrospective, 
the  question,  that  it  applies  to  only  those  disabilities 
arising  subsequent  to  the  act,  is  still  open  (A).  It  is 
submitted,  however,  that  the  section  cannot  be  so  inter- 
preted (i). 

A  lease  by  a  lunatic  cannot  be  impeached  after  the  Lnnacjr, 
lapse  of  forty  years.     But  a  covenant  for  perpetual  re- 
newal contained  in  the  lease  is  simply  void  and  acquires 
no  validity  (k). 

Accumulative  disabilities  in  the  same  person  wiU  No  extension 
not  extend  the  period  of  limitation  beyond  the  forty  larive^^Mbi- 
years  (/),  as  might  have  happened  under  the  law  prior  ^^^^  ^^  ^*™° 
to  this  statute  (tw). 

Disabilities  in  persons  claiming  through  the  person  -^nr  claiming 
to  whom  the  right  has  accrued  d}dng  under  disability,  other  dyi^ 

did  not  before  this  statute  (n),  and  do  not  now(o),  nnder,  after 

,    ,  .,«,...  nght  accrned, 

extend  the  period  oi  limitation. 

The  disability  of  one  of  several  coparceners  (/?),  or  —or  of  one 

other  persons  (y),  did  not  before,  and  will  not  since,  the  *^P"^®°®^» 

{g)  Doe  d.  Corhyn  y.  Brams-  f7i(7-n/f,  Hayes' Ir.  Rep.  6.    See  also 

ton,  3  Ad.  &  E.  68.  Cotterell'  v.  Button,  4   Taunt. 

(A)  2  Smith's   L.  C.  6th  ed.  S26. 
623.  (n)  Doe  v.  JesMV,  6  East,  80. 

(i)  Vide  post,  Chap.  IX.  (o)  Sect.  18 ;  Derins  y.  HoUo- 

(*)  Fulton  V.  Creagh,  3  J.  &  way,  14  M.  P.  C.  C.  290. 
Xi.  829.  (p)  Roe  d.  Langdon  y.  Bowls- 

(l)  Devine  y.  Holhmay,  14  M.  ton,  2  Taant.  441. 
P.  C.  C.  290.  {q)  See  Perry  y.  Jackson,  4  T. 

(i»)  Leuee  of  Supple  v.  Ray-  R.  616. 


sect  16; 
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3  &  4  Will.  4,  c.  27,  s.  12,  extend  the  period  of  limita- 
tion in  favour  of  the  other  or  others, 
—nor  under  The  section  15  contains  no  exception  of  disabilities, 

and  the  further  term  of  five  years  given  hj  this  section 
is  not  extended   by  reason   of  any  disability   of  the 
claimant  (q), 
—nor  when  If  a  disability  ensues  after  the  right  has  first  accrued, 

^ht^Mcraed.    ^^^  before  the  passing  of  the  act,  no  extension  of  the 
period  of  limitation  is  given  (r),  for  when  the  time  has 
commenced  running  it  does  not  stop  (5). 
Disabilities  Disabilities  may  be  accumulative.     Infancy,  cover- 

l^ve.  ^'*™""   ture,  lunacy,  absence  beyond  seas,  may  co-exist  in  the 
same  person  (f);  and  yet,  as  any  of  them  cease,  the 
privilege  attached  thereto  will  cease  also,  whilst  the 
others  may  remain  (w). 
No  distinction        No  distinction  is  made  between  disabilities  which  are 
tarTand^-"^"  voluntary,  as  marriage,  absence  beyond  seas,  and  those 
voluntary         which  are  involuntary,  as  idiotcy,  lunacy,  unsoundness 
of  mind ;  for,  as  Lord  Kenyon  said  (x),  to  refine  and 
to  make  nice  distinctions  between  such  cases  would  be 
mischievous;    and,  as  O'Grady,  C.  B.,  also  said(y), 
lead  to  endless  difficulties,  as  in  the  cases  of  persons  of 
nonsane  memory,  when  the  disability  often  arises  firom 
the  act  of  the  party.     In  both  cases,  when  the  dis- 
ability is  once  removed,  the  time  begins  to  run  (r). 

The  disability  of  imprisonment  is  one  of  the  disabili- 
ties mentioned  in  the  statutes  as  to  fines  (a)  and  in  the 
old  Statutes  of  Limitation  {b),  but  is  omitted  in  the 
modem  Statutes  of  Limitation  (c).     And  even  in  those 

(q)  Scott  V.  Nixon,  8  Dru.  &  (y)  Lessee  of  Supple  y.  Bajf- 

War.  38«.  mond,  Hayes'  Ir.  Rep.  6,  15. 

(r)    Goodall    t.    Skerratt,    3  (s)  Doe  v.  Jones,  supra. 

Drew.  216.  (a)  1  Rich.  8,  c.  7;  4  Hen.  7, 

(«)  Plowd.  375.     Vide  supra,  c.  24. 
p.  536.  (»)  32  Hen.  8,  c.  2;  21  Jac.  1, 

(t)  See  PeUey  t.  Bascombe,  4  c.  16. 
Giff.  390.  (c)  2  &  3  Will.  4,  cc.  71,  100, 

(«)  2  Atk.  614.  and  the  3  &  4  Will.  4,  cc.  27,  42. 

(ar)  Ihe  y.  Jones,  4  T.  T.  300. 
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cases  to  which  the  statute  of  21  Jac.  1,  c.  16,  is  still 
applicable,  that  disability  is  now  removed  (rf).  Im- 
prisonment, when  made  a  disability,  was  of  a  very 
rigorous  character,  often,  indeed,  equivalent  to  exile  (e). 
In  modem  times,  the  rigour  of  imprisonment  has  been 
greatly  mitigated.  Hence  the  removal  and  the  dis- 
regard, in  the  present  day,  of  this  disability  (/). 

On  the  sects.  28  and  40  of  the  3  &  4  Will.  4,  c.  27,  Whether  di»- 
arises  the  question  whether  the  disabiUties  mentioned  ^^^e*  extend 

in  the  sect.  16  of  that  statute  will  also  extend  the  pe-  the  times  fixed 

hv  Beet  28 
riods  of  limitation  fixed  by  those  sects.  28  and  40.  '     ' 

Prior  to  this  statute  the  rule  as  to  the  redemption  of 
mortgages  in  courts  of  equity  proceeded  either  upon 
the  Statute  of  Limitation  (y),  or  by  analogy  to  it  (A), 
and  with  an  allowance  for  disabilities  as  provided  by 
the  same  statute  (z).  In  the  redemption  of  mortgages, 
however,  now  that  courts  no  longer  act  by  analogy,  but 
under  the  express  provision  sect.  28  of  the  former  of 
these  two  statutes  (A),  and  unless  the  provision  as  to 
disabilities  in  a  prior  part  of  the  statute  be,  by  construc- 
tion, extended  to  a  mortgagor  under  disability  when 
the  possession  or  the  receipt  by  the  mortgagee  com- 
mences, the  period  of  limitation  prescribed  by  this  pro- 
vision cannot  be  extended  on  that  ground  (Z). 

Lord  St.  Leonards  has  observed  (m),  there  is  no 
saving  for  disabilities  of  the  mortgagor  or  his  heirs  in 
regard  to  the  bar  created  by  this  provision.  Now,  it  * 
will  be  observed,  that  the  sect.  16  of  the  c.  27  refers  to 
the  accruer  of  the  right  as  aforesaid ;  that  is,  at  law, 
under  the  different  circumstances  expressed  in  the  pre- 
ceding sections,  and  therefore  ex^«des-fche  case  of  the 

(d)  19  &  20  Vict.  c.  97,  s.  10.  Harvey,  3  P.  W.  287,  n.  (B.) 

(<?)  See  Plowd.  359,  360;  Co.  (*)  Bcrrington   v.   Beam,    1. 

I,itt.  259  a;  8  Rep.  100.  You.  &  Col.  Ex.  434. 

(/)  1  Real  Prop.  Rep.  44.  {I)  Plowd.   374;    Beckfard  v. 

ig)  21  Jac.  1,  c.  16.  Wade,  17  Ves.  87;  ante,  p.  633. 

(A)  See  Foster  y.  Hodgson,  19  (m)  Treat.  New  Statutes,  ch.  1, 

Ves.  180,  184.  s.  6,  pt.  45. 

(i)  Jenner  v.  Tracy ^  Belch  v. 
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redemption  of  a  mortgage  under  a  subsequent  prori- 
sion.  This  sect.  28,  however,  may  be  regarded  in  two 
ways,  as  supplemental  to  sect.  24,  and  as  a  substantive 
and  independent  enactment.  Viewed  in  the  latter 
way,  the  period  of  limitation  for  the  redemption  is 
absolute,  and  not  to  be  extended  by  reason  of  any  dis- 
ability of  the  mortgagor  (n) ;  but  viewed  in  the  former 
way,  the  period  is  not  absolute,  but  is  to  be  extended 
by  reason  of  such  disability ;  for  by  the  sect.  24  the 
time  for  bringing  a  suit  in  equity  is  the  same  as  the 
time  for  making  an  entry  or  distress,  or  bringing  an 
action  at  law,  and  consequently  with  a  similar  allow- 
ance for  disabilities  existing  under  similar  circmn- 
stances ;  and  if  a  suit  for  foreclosure  be  really  a  suit  to 
recover  either  land  or  money  (o),  a  fortiori,  a  suit  for 
redemption  is  one  species  of  suit  in  equity  to  recover 
land  within  that  section,  and  consequently  within  the 
sect.  16.  The  sect.  28  relates  exclusively  to  the  rights 
of  mortgagees,  and  is  not  controlled  by  the  sect.  15  (/>). 
—and  sect.  40.  The  disabilities  mentioned  in  the  sect.  16  of  the  3  & 
4  Will.  4,  c.  27,  will  extend  the  periods  of  limitation  fixed 
by  the  sect.  40.  Every  charge  on  land  within  the  latter 
section  is  an  interest  in  land,  and  every  interest  in  land, 
although  of  a  mere  chattel  nature,  is  land  within  the 
meaning  of  the  statute  {q) ;  and,  therefore,  as  to  such 
charges,  the  period  of  limitation  may  be  extended  bv 
reason  of  the  existence  of  these  disabilities  in  the 
claimant  of  them,  as  in  the  case  of  land  itsel£  So  in 
the  case  of  charges  on  a  rent  issuing  out  of  land,  th^ 
would  be  an  interest  in  land. 

In  the  case  of  legacies  not  charged  on  land,  the  ex- 
tension of  the  period  of  limitation  fixed  by  the  sect.  40 
depends  on  this  section  alone,  and  has  been,  and,  but 

(n)  Plowd.  874;  Beckfard  t.  (^p)  Browne  t.  Ths  Bish4fpof 

Wade,  supra.  Cm'k,  1  Dm.  &  WaL  700,  716. 

(jD)  See  Sinclair  v.  JaeJuon,  17  {q)  Sect.  1. 

Beav.  405,  410. 
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for  a  subsequent  statute^  would  still  be^  questionable. 
No  provision,  or  at  least  no  adequate  provision,  said 
Wigram,  V.-C.  (r),  is  made  for  the  interests  of  persons 
under  disabilities,  so  far  as  the  interests  of  such  persons 
may  be  affected  by  some  of  the  clauses  of  that  act. 
The  interest  of  such  persons,  if  adequately  protected  at 
all,  are  so  by  force  of  the  4th,  5th  and  7th  sections 
of  the  3  &  4  WiU.  4,  c.  42. 

The  subsequent  statute  just  alluded  to,  however  («),  Effect  of 
has  enacted,  that  the  disabilities  of  imprisonment  in  the  ^  ^  ^^  ^hat 
earlier  Statutes  of  Limitation,  and  absence  beyond  seas,  question, 
are  not  to  be  available,  and  hence  arises  the  inference 
that  these  disabilities  were  available  before  this  statute ; 
for  if  not,  the  statute  was  useless  (/);  and  if  they  were 
so  available,  so  were  and  are  the  other  disabilities  men- 
tioned in  the  sect.  16  of  the  3  &  4  Will.  4,c.  27.     This 
later  statute,  with  reference  to  this  consideration,  is 
declaratory  of  the  meaning  of  the  legislature  that  the 
disabilities  mentioned  in  the  earlier  sections  of  the  3  &  4 
Will.  4,  c.  27,  as  to  land  and  rent,  apply  to  the  sub- 
jects embraced  by  the  sect.  40  of  the  same  statute  (m). 

It  seems  to  have  been  also  considered,  before  the  —and  as  to 
19  &  20  Vict.  c.  97,  that  the  periods  of  limitation  fixed  sections  41  and 
by  the  sects.  41  and  42  of  the  3  &  4  Will.  4,  c.  27,  were 
not  extended  by  reason  of  the  existence  of  any  of  the 
disabilities  specified  in  the  sect.  16  of  this  latter  statute. 
In  one  case,  indeed,  in  a  claim  for  arrears  of  rent  under 
the  sect.  42,  they  were  allowed  for  only  six  years, 
notwithstanding  the  disability  of  lunacy  in  the  claimant 
jfor  a  much  longer  period  (a:).  And  in  the  subsequent 
case  of  Owen  v.  De  Beauvoir  (y),  the  court  remarked 
that  this  section  has  no  proviso  in  favour  of  persons 
under  disability.     There  was  certainly  more  diflSculiy 

(r)  2  Hare,  333.  (?/)  See  Baggett  y.  Me\iXy  1 

(*)  19  &  20  Vict.  c.  97,  s.  10.         Phill.  627. 
if)  See  BatUrthif  v.  Kirky  2  (a?)  Humfrey  t.  Oory,  7  C.  B. 

Bing.  N.  C.  684.  667. 

(tj)  5  Ex.  182. 
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For  persons 
entitled  to 
pnrsne  certain 
remedies  at 


on  this  point,  as  respects  these  two  sections,  than  as 
respects  the  sect  40.  The  19  &  20  Vict.  c.  97,  how- 
ever, just  noticed  in  relation  to  this  latter  section,  has 
removed  all  difficulty,  and  in  eflFect  extends  the  periods 
of  limitation,  in  cases  of  disability,  in  the  matters 
within  each  of  these  sections. 

The  terms  of  the  sects.  40, 41,  and  42, 3  &  4  Will  4, 
c.  27,  *^next  before  the  commencement  of  the  action 
or  suit,"  and  the  terms  of  the  sect.  10  of  the  19  &  20 
Vict.  c.  97,  "  time  of  such  cause  of  action  or  suit  ac- 
crued," are  equivalent  or  synonymous. 

Under  the  old  Statute  of  Limitations  (z),  in  the  case 
of  a  right  of  action  on  a  simple  contract  accruing  to 
a  person  when  beyond  seas,  and  who  aflberwards  dies 
there  without  returning  to  this  country  after  the  ac- 
cruer, his  executors  may  sue,  although  more  than  six 
years  elapse  after  the  accruer.  But  whether  in  such  a 
case  they  must  sue  within  six  years  after  his  death  is 
doubtftd  (a).  The  same  principle  would  appear  to  be 
applicable  in  relation  to  claims  by  specialty  imder  the 
3  &  4  Will,  4,  c.  42,  s.  4,  and  to  claims  under  the  sects. 
40,  41,  and  42  of  c.  27  of  the  same  session. 

The  general  period  of  limitation  fixed  by  the  sect.  2 
of  the  3  &  4  WUl.  4,  c.  27,  is  also  extended,  where  the 
claimant  is  a  spmtual  or  an  eleemosynary  corporation 
sole,  from  twenty  years  to,  at  least,  sixty  years,  and  by 
possibility  even  exceeding  this  latter  period,  in  the  event 
of  the  office  or  benefice,  in  respect  whereof  the  claim  is 
made,  being  held  by  two  persons  in  succession  and  by 
a  third  person  for  six  years,  who  may  therefore  hold  for 
more  than  sixty  years  {b). 

The  period  of  limitation  fixed  by  this  statute  is,  in 
effect,  also  extended  in  two  other  instances ;  one,  where, 
on  the  31st  of  December,  1834,  a  claimant,  who  has  not 


(z)  21  Jac.  1,  c.  16,  88.  3,  7. 
(a)  Townsend  v.  Beacon,  3  Ex. 


706.     See  also  Toicfa  v.  Meai,  16 
C.  B.  123. 
(*)  Sect  29. 


\ 


PERIODS  OF  LIMITATION.  561 

a  right  of  entry  to  any  land,  may  be  entitled  to  main-  certain  tumeB 

tain  any  of  the  writs  or-  actions  abolished  (c),  might  °  ^' 

have  brought  them  before  the  1st  of  June  following,  in 

case  of  being  maintainable  had  the  act  not  passed, 

although  twenty  years  had  expired ;  the  other,  when  on 

the  former  day  his  right  of  entry  had  been  taken  away 

by  descent  cast,  discontinuance,  or  warranty,  and  who 

might  maintain  any  of  such  writs  or  actions^  he  may 

maintain  them  after  the  latter  day,  but  only  within  the 

period  during  which  by  the  act  an  entry  might  have 

been  made  upon  the  same  land  by  the  person  bringing 

such  writ  or  action,  if  his  right  of  entry  had  not  been 

so  taken  away  (d).     But  after  the  former  day  no  right 

of  entry  or  action  for  recovering  land  can  be  defeated 

by  any  one  of  the  three  modes  just  specified  {e). 

The  several  extensions  of  the  periods  of  limitation  No  extension 

on  accoimt  of  disabilities  here  noticed  are  in  relation  to  J^^  adraw^ 

land  and  to  rent  only,  according  to  the  meaning  given  to  «»>«• 

those  terms  by  the  sect.  1  of  the  3  &  4  WUl.  4,  c.  27, 

and  not  in  relation  to  advowsons. 

Neither  the  21  Jac.  1,  c.  16,  nor  the  3  &  4  Will.  4,  Or  of  peraons 
ntm  .    •  •  ■  1  •     .   aeainst  whom 

c.  27,  contams  any  provision  where  any  person  against  3aim  ariaes. 

whom  any  claim  arises  is  under  disability,  but  only 

where  claimants  are  under  disability.     The  reasons  for 

this  distinction  were  given  by  the  court  in  Fannin  v. 

Anderson  (/),    and    by    Maule,    J.,    in     Towns    v. 

Mead(ff).     In  the  reign  of  Anne  (A),  provision  was  Exceptions  as 

made  in  certain  cases  of  simple  contract  (t)  for  the  acti!^ 

disability  of  absence  beyond  seas  of  a  defendant ;  and 

in  the  reign  of  William  the  Fomiih  (A),  in  cases  of 

specialty  debts,  provision  was  also  made  for  the  like 

(tf)  Sect  36.  sapra ;   Ibnms  v.  Mead,  supra ; 

(d)  Sect  38.  Story  y.  Ihy,  I  You.  &  C.  C.  C. 

(e)  Sect  39.  603.    On  the  former  two  caaes,  " 
(/)  7  Q.  B.  811,  823.  see  Roddam  v.  Motley,  1  De  G. 
'  )  16  C.  B.  123,  136.  &  J.  1;  Coope  t.  CrezweU,  L.  R., 


« 


%)  4  Anne,  c.  16,  s.  19.  2  Eq.  C.  C.  A.  112,  126. 

(f)  See  Williwnu  y.  J<mei,  13  (^)  3  &  4  Will.  4,  c.  42. 
East,  439;  Fa,%nin  v.  AndertoUy 

L.  O  O 
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disability  in  him,  and  also  for  the  like  disability  of  a 
person  making  an  acknowledgment  (/).  And  now  the 
disability  of  absence  beyond  seas  of  one  of  sevenl  joint 
debtors  is  not  to  give  to  the  creditor  any  time  within 
which  he  ifi  to  commence  his  action  agalost  the  other  ex 
others  who,  when  it  accrues,  may  not  be  so  absent,  and 
he  may  sue  the  absent  debtor  on  his  return,  notwith- 
standing he  has  already  recoyered  against  the  othtf  or 
others  (m). 

In  Roddam  v.  Morley  (n).  Lord  Cranworth,  C,  after 
observing,  that  Fannin  y.  Anderson  and  Towm  ^' 
Mead  proceeded  on  the  21  Jac.  1,  c.  16,  s.  7,  and  the 
4  Ann.  c.  16,  s.  19,  said  he  did  not  see  why  a  sunihur 
principle  should  not  warrant  the  holding  (if  such  a 
case  should  arise)  that  an  acknowledgment  made  abroad 
by  one  of  seyend  persons  liable  on  a  bond,  who  was 
resident  abroad  when  the  cause  of  action  arose,  would 
keep  aliye  the  bond  in  its  integrity  against  all  parties 
liable. 

But  in  cases  within  the  3  &  4  WilL  4,  c.  27,  when  the 
right  has  once  accrued,  neither  such  disability,  nor  any 
other,  of  the  person  against  whom  the  claim  arises,  will 
extend  the  period  of  limitation  prescribed  by  this  latter 
statute  (o). 

As  regards  the  periods  of  limitation  prescribed  by 
SSItXr  the2&3Wm.4,cc.71andlOO(;>),tho8eperiod««e 
2  fr  8  WilL  4,  not,  in  form,  but  are  in  effect,  extended  by  reason  of 
the  disabilities  of  in&ncy,  idiotcy,  non  compos  mentU, 
and  coyerture.  The  period  of  those  disabilities  is 
simply  excluded  from  those  periods  of  limitation,  ex- 
cept only  in  those  cases  where  the  right  or  claim  is 
thereby  declared  to  be  absolute  and  i&defeasible.    I^ 


Bat  not  under 
C.27. 


Extension  for 


cc.  71, 100. 


g 


it)  Sects.  4,  6. 

(m)  19  fr  20  Vict.  c.  97,  s.  11. 
(»)  1  De  G.  &  J.  1. 
(<?)  See  Janss  t.  TubermlU,  2 
Yes.  jnn.  14;  Boeky.  Cooks,  1  De 


G.  &  S.  676;  Ibtom  t.  Mtil 
snpra ;  Fladoug  t.  IFift^ar*  19 
Ve8.196. 

ip)  Vide  ante,  «>.  42«-4», 
pp.  482-436. 
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may  also  be  remarked^  that  in  each  of  these  two  statutes 
the  term  non  compos  mentis  is  used^  and  not  either 
lunacy  or  unsoundness  of  mind,  as  in  3  &  4  WilL  4, 
c.  27  (y). 

Amongst  the  disabilities  mentioned  in  the  two  sta-  None  for 
tutes  just  cited,  absence  beyond  seas  is  not  included,  tet^mcoT^^ 
and  therefore  is  not  available  (r) ;  and  in  neither  of  tinaed. 
them  is  any  restriction  as  to  the  continuance  of  the 
disabilities  mentioned,  as  in  the  3  &  4  Will.  4,  c.  27. 

iq)  Vide  Bapta,  p.  fi47  et  seq. 

(r)  See  Plowd,  871;  Beokford  v.  Wade,  17  Veiir  87. 
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CHAPTER  VIL 

THE  OPERATION  AND  EFFECT  OF  THE  STATUTES  OF 
LIMITATION  ON  THE  EXPIRATION  OF  THE  PERIODS 
OF  LIMITATION. 

In  general  STATUTES  of  Limitation  or  prescription^  considered  in 
remedyonly  their  true  light,  are  ordinarily  gimple  regulations  of 
and  not  the  suits  and  not  of  rights.  They  regulate  the  times  in 
"^  which  rights  may  be  asserted  in  courts  of  justice^  and 

do  not  purport  to  act  upon  those  rights.  They  afiect 
the  remedy  and  not  the  merits^  they  go  ad  litis  ordina- 
tionemy  and  not  ad  litis  decisionem,  in  a  just  juridical 
sense^  and  their  object  is  to  fix  certain  periods  within 
which  suits  shall  be  brought  (a).  They  do  not  extin- 
guish, but  deprive  the  claimant  of  his  remedy  to  enforce, 
the  claim,  and  thus  render  it  inefficacious,  and  induce 
a  presumption  that  it  is  extinguished  and  discharged  (&); 
and  most  of  these  statutes,  whether  applied  to  rights  in 
or  to  personal  property,  or  to  those  in  or  to  real  pro- 
perty, have  been  so  framed  (c). 

In  the  language  commonly  used  in  courts  of  law,  the 
demand  is  not  extinguished,  but  only  the  remedy  barred. 
But  this  expression  must  not  be  supposed  to  carry  too 
much  with  it.  The  statute  furnishes  an  absolute  legal 
answer  to  the  demand  of  the  claimant,  and  in  the  sense 
of  a  legal  obligation  enforceable  by  law,  it  does  there- 

(a)  Stoiy's  Conflict  of  Laws,  as.  Ton:  &  C,  Ex.  20S. 

576,582,682a,682b;  7%47^rt^t«A  (b)   I    Poth.    by  ETana,   4fi0» 

Linen  Co.  y.  Drvmmtmd^  10  B.  464. 

&  C.  903 ;   H%tber  y.  StHner,  2  (<»)  21  Jac  1,  c  21;  9  Geo.  4, 

Bing.   N.  C.  202  ;    Higgint   y.  c.  14;  8  &  4  WilL  4.  c  42;  16  ft 

Seatt,  2  B.  &  Ad.  418;  Ruekma-  17  Vict  c  113 ;   19  ft  30  Vict 

hoye  V.  IfatHokund,  8  Moore,  P.  c  97;  Bell  r.  Bell,  Lloyd  &  G. 

C.  C.  4 ;  Williamson  y.  Naylor,  3  temp.  Plnnket,  44. 
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fore  extinguish  the  debt  at  his  Tolition.  But  it  is 
only  on  his  volition;  the  courts  of  law  having  always 
held  that  it  was  optional  with  the  defendant  to  plead 
the  statute  or  not^  and  that  if  he  did  not^  the  law  would 
treat  the  demand  as  an  existing  obligation^  and  lend 
the  process  of  the  court  to  enforce  its  discharge  (rf). 

Some  of  these  statutes,  however,  applied  to  real  pro-  Certain  s^ 
perty  have  been  directed  to  the  rights  themselves,  as  in  !^er^*Si'^ 
the  case  of  those  statutes  of  this  nature,  which  have  Ihtgland  and 
been  applied  to  the  Crown  exclusively  (e),  for  it  was  the  right.   ^ 
not  bound  by  the  ordinary  Statutes  of  Limitation  (/), 
and  to  the  Duke  of  Cornwall  {ff);  and  have  not  merely 
regulated  the  times  within  which  the  Crown  and  the 
Duke  are  to  assert  their  rights,  but  have,  at  the  same 
time,  excluded  those  rights  by  confirming  the  title  of 
the  persons  having  held  the   property   during  those 
times.     So  also  in  the  case  of  the  Statute  of  Non-claim 
after  a  fine  (A),  and  the  old  statute,  **  The  Act  of  Limi- 
tation with  a  proviso"  (2),  and  that  for  the  limitation  of 
actions  and  suits  relating  to  real  property  {j). 

In  Scotland  the  laws  of  this  nature  are  of  two  kinds ;  So  in 
those  of  limitation,  which  bar  the  remedy  only,  and  ^^ 
those  of  prescription,  which  bar  the  right ;  and  the  latter 
are,  either  negative,  precluding  the  demand  of  a  debt 
after  certain  periods,  but  not  operating  an  extinction 
of  property,  although  they  sometimes  fortify  a  title,  or 
positive,  establishing  a  right  of  property  in  land,  and 
rendering  a  title  unexceptionable  after  a  long  uninter- 
rupted possession  by  a  person  as  owner  on  a  title  ap- 
parently good  (A). 

(d)  Coombs  y.  Coombs,  15  L.  ket,  44. 

T.  R.,  N.  S.  829.  (i)  82  Hen.  8,  c.  2,  s.  6.    See 

{e)  21  Jac.  1,  c.  2;  9  Geo.  8,  Brooke's  Reading,  180. 

c.  16;  48  Geo.  8,  c.  47;  8  Inst.  6)  8  &  4  WiU.  4,  c.  27. 

188.  (%)   Bell's    Principles  of   the 

(/)  Vide  supra,  p.  242  et  seq.  Laws  of  Scotland,  ss.  586,  605, 

(a)  7  &  8  Vict.  c.  105.  606,  2002,  2016,  2017;  ante,  pp. 

(A)  4  Hen.  7,  c.  24;  Bell  v.  25,26. 
Sell,  Uoyd  &  G.  temp.  Plim- 
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-^andsome 
colonies. 


In  fltatntes 
applied  to 
incorporeal 
rights. 


So  the  Statates  of  Lilnitation  or  poaflessoiy  laws  of 
some  of  the  British  cdionieSy  not  merelj  bar  the  legal 
remedies,  if  the  parties  do  not  proceed  withb  a  certain 
time,  but  convert  a  possesion  for  that  time  into  a 
positiye  absolute  title  against  all  the  world;  and  after 
such  possession  the  possessor  may  give  the  statute  in 
evidence  or  jdead  it  in  bar,  not,  as  our  statute  says, "  of 
certain  legal  remedies,''  but  in  bar  in  any  suit  or  soitB, 
daim  or  demand  to  be  brought  or  made  against  him  hj 
the  Crown  or  any  other  person  whatsoever  (jy 

Again,  with  respect  to  certain  incorporeal  rights 
claimed  in,  upon,  or  over  lands,  those  rights,  after  the 
enjoyment  imder  certain  circumstances,  for  certain  de- 
finite periods,  without  interruption,  are  vested  in  the 
person  or  persons  who  have  exercised  them,  and  ren- 
dered absolute  and  indefeasible  (m). 


Affirm  the 
estate  of  the 
subject 


SSCTION  I. 

The  Statutes  in  Relation  to  the  Crown  and  the  Duke 
of  CorntoalL 

These  statutes  not  (»dy  bar  the  r^nedy  of  the  Crown 
and  the  Duke  of  Cornwall  after  the  expirati<A  of  the 
period  of  limitation,  or  negative  and  exclude  the  right 
and  title  of  the  Crown  and  the  Duke,  but  affirm  and 
establish  the  estate  of  the  subject  (n). 

Lord  Ellenborough,  indeed,  said  (o),  that  the  statute 
of  the  9  Geo.  3  does  not  give  a  title.  It  only  takes 
away  the  right  of  the  Crown,  or  those  claiming  firom  the 


(0  Bechfard  v.  Wade,  17  Vea. 
87;  8  Bnrge's  GomuL  on  Oolonial 
and  Foreign  Laws,  102;  1  How- 
ard's Colonial  Laws,  passim. 

(i»)  2  &  8  Will.  4,  cc.  71, 100. 

(»)  21  Jac.  1,  c.  2;  9  Geo.  8, 


c  16;  48  Qeo.  8,  c  47;  8  InsL  188; 
7  &  8  Vict.  c.  106;  TiUim  t, 
Boger$y  1  Jo.  &  Lat.  88. 

(0)    GoodUtU   d.  Parler    t. 
Baldwin,  11  East,  488. 
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Crown^  against  such  as  hare  held  an  adyorse  possession 
against  it  for  sixty  years.  But  Lord  Coke^  in  his  com- 
mentary on  the  21  Jac.  1^  c  2  (p\  which,  in  terms^  is 
similar  to,  or  rather  the  same,  in  this  respect,  as  the 
9  Geo.  3,  c.  16,  says  distinctly  that  the  statute  not  only 
excludes  negatively  the  right  and  title  of  the  Crown, 
but  also  establishes  affirmatively  the  estate  of  the  sub- 
ject (y). 

The  case  of  Goodtitle  d.  Parker  v.  Baldwin  was  not  Goodtitu  v. 
one  between  the  Crown  and  a  subject,  but  between  ^^^^^*^' 
subject  and  subject,  and  the  first  possessor  against  the 
Crown  had  held  possession  for  fifty  years  and  upwards; 
on  his  death  his  widow  entered  and  held  possession  for 
about  two  years,  and  then  relinquished  it  in  &vour  of 
the  defendant,  who  held  it  for  seventeen  years;  but, 
inasmuch  as  the  Crown  was  restrained  by  statute  fix)m 
alienating  the  property,  no  presumption  or  grant  firom 
the  Crown  (r),  in  support  of  even  a  possession  of  such 
great  length  as  that  of  the  first  possessor,  could  be 
made :  he  was  held  to  have  acquired  no  title  upon  which 
those  claiming  under  him  could  recover  against  the 
defendant,  although  his  possession  had  been  for  less  than 
twenty  years. 

The  estate  of  the  subject,  however,  is  not  con-  But  not  until 
firmed  by  these  statutes  until  after  the  period  of  limi-  ^^j^® 
tation  has  expired ;  and  a  possession  for  a  less  period, 
although  for  more  than  twenty  years,  will  not  enable 
him,  as  it  would  between  subject  and  subject  («),  to 
maintain  ejectment  against  a  person  who  has  been  in 
possession  for  a  period  less  than  his  own  (t),  although, 
as  against  the  Crown,  he  would  be  protected  imtil  a 
judgment  in  intrusion  against  him  (u) ;  a  proceeding 

(v)  3  Inrt.  188.  (f)   OoodtUU    d.    Pwrker  v. 

iq)  TutMU  T.  Eogers,  1  Jo.  &  Baldwin,  11  East,  .488. 

Lat  86.  (tt)  31  Jac.  1,  c.  14;  AU.-Om. 

if)  See  10  Moo.  P.  C.  C.  627.  v.  AvJ>yn,  Wightw.  167;  Doe  d. 

(j)  Doe  d.  Ha/rding  y.  Coohe,  Watt  ▼.  MorrU,  2  Bing.  N.  C. 

7  Bing.  346.  189. 
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where  only  a  person  is  in  possession  of  that  which  the 
Crown  claims  (v),  and  in  which  the  onus  of  proviog 
title  in  the  first  instance  is  upon  the  Crown  (x). 
Certam  incor-        Again^  incorporeal  rights  enjoyed  by  any  person  in, 

^fab^^Se.  ^^®^^  ^^  ^^*  ^^'  ^^^  °^  *^®  Crown  and  the  Duke  of 
Cornwall,  without  interruption  for  the  prescribed  pe- 
riod, are  made  absolute  and  indefeasible  (y);  and  in 
this  respect  the  Crown  and  the  Duke  are  placed  on  the 
same  footing  as  a  subject. 


Section  II. 

77ie  Statutes  in  Relation  to  Private  Persons, 

The  rtatntea  The  Statute  of  Non-claim,  upon  the  levying  of  » 

ri^?^  *  fi^®  (^)>  harred  the  right  after  the  expiration  of  five 
years  from  the  levying,  subject  to  allowance  for  disa- 
bilities (a) ;  and  the  statute  entitled  "  The  Act  of  Limi- 
tation with  a  proviso "  (ft),  in  the  absence  of  proof  of 
seisin  within  the  periods  prescribed,  and  when  tra- 
versed (c),  not  only  limited  the  time  for  bringing  writs 
for  the  recovery  of  real  property,  but  also  cut  off  and 
extinguished  the  right  (d). 
Those  exdnd-  But  the  next  Statute  of  Limitation  («),  as  fiu*  as  it 
u^  thereme  y  appKed  to  real  property,  merely  excluded  the  remedy 
of  one  person  without  giving  the  estate  to  the  other  (/)• 

{v)  Hardr.  462;  1  H.  L.  C.  46a  (rf)  Sect  6 ;  Bro.   Stat  lim. 

(a?)  Wightw.  197,  198;   AU,-  180. 

€hn,  V.  Pariofu,  2  M.  &  W.  28;  (e)  21  Jac.  1,  c  21. 

Att.'Gen,  v.  Jones,  2  H.  &  C.  (/)  See  HwU  v.  Bawrm,  2 

847.  Salk.  442;  Davenport  r,  IVrf/A 

(y)  2  &  8  Wm.  4,  oc.  71, 100.  1  W.  BL  675;  Bechford  r.  WOe, 

(«)  4  Hen.  7,  c.  24.  17  Ves.  87;  Ineorporated  Society 

(a)  Bell  V.  Bell,  Uoyd  &  G.  y.  Richarde,  1  DrcL  &  War.  258, 

temp.  Plnnket,  11,  44.  289;  Seott  y.  JSflxon^  3  n>.  388, 

(»)  82  Hen.  8,  c.  2,  s.  6.  402;  KemmU  t.  Macklin^  11  Ir. 

(c)  See  1  Jac.  &  W.  657.  L.  R.  872;  Williameon  v.  ^ayi^, 
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The  same  statute^  and  those  which  are  in  pari  ma- 
terid  with^  and  may  be  considered  as  supplemental  to 
it  {g)y  as  applied  to  obligations  by  simple  contract^  as 
weU  as  the  statutes  applied  to  those  by  specialty  (A), 
and  by  judgment  (t),  are  directed  to  the  remedy  only, 
and  do  not  in  any  way  touch  the  right;  and  the  sta- 
tutes applied  to  specialty  debts  give  to  the  lapse  of  time 
the  effect  of  an  absolute  bar  to  the  remedy^  instead  of 
such  lapse  being  used  as  evidence  of  payment  or  per- 
formance^ as  before  the  statute  (A). 

Amongst  the  many  important  amendments  of  the  Amendments 
law  of  real  property  in  the  reign  of  William  the  Fourth  pro^y.  "^ 
fines  and  recoveries  were  abolished  (/)9  and  thus^  in 
effect,  for  the  future,  practically  repealing  the  Statute  of 
Non-claim ;  all  actions  real,  possessory  and  droitural, 
were  aboUshed;  and  times  of  limitation  of  actions  and 
suits  relating  to  real  property  were  again  prescribed, 
and  also  applied  to  matters  not  before  affected  by  the 
old  statutes,  without  however  expressly  abrogating  any 
of  them  on  the  same  subject.  Thus  a  time  of  limi- 
tation was  fixed  within  which  suits  for  the  redemption 
of  mortgages,  and  actions  and  suits  for  the  recovery 
of  money  secured  by  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or 
rent  at  law  or  in  equity,  and  other  claims  (m),  are  to 
be  brought,  as  shown  in  the  preceding  pages  of  this 
work. 

The  legislation  for  Ireland,  in  the  limitation  of  times  Leg^islation  as 
for  bringing  actions  and  suits  in  relation  to  the  redemp-  J^'^ption  of 
tion  of  mortgages,  and  to  judgment  and  specialty  debts,  mortgf^ge8,and 
exhibits  some  singular  features.     The  first  enactment  debts  on  judg- 

8    Yon.  a?  C,  Ex.  208;  Bell  v.  17  Vict.  c.  118  (1.). 

J^ell,  Lloyd  &  G.  temp.  Plnnket,         (i)  16  &  17  Vict.  c.  113  (L). 

44.  (i)  Sanders  Y,  Cknvard,  15  M. 

(ay  9  Geo.  4,  c.  14 ;  16  &  17  &  W.  48. 
Vict.  c.  118,  8.  24 ;  19  &  20  Vict.  ( 0  8  &  4  WiU.  4,  c  74. 

c   97,  8.  18.  (to)  8  &  4  Will  4,  c.  27. 

■  (A)  8  &  4  Wm.  4,  c.  42;  16  & 
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ments  and  was  in  the  reign  of  George  the  First  {q)y  which  con- 
^^J'  ^  tinued  in  force  through  that  and  the  three  following 
reigns.  In  the  reign  of  William  the  Fourth  fiiesh 
enactments  in  relation  to  the  limitation  of  actions  and 
suits  for  the  redemption  of  mortgages  and  for  judg- 
ment debts  were  made(r).  This  statute,  although 
taking  no  notice  of,  was  considered  as  repealing  the 
8  Geo.  1  (8)y  and  was  followed  hj  another  enactment 
as  to  such  debts  (^);  and  this  one  was  followed  by 
another  (tt),  which  noticed  the  8  Oreo.  1,  the  former 
statute  in  the  present  reign,  and  others  pari  materidy 
but  not  that  of  William  the  Fourth,  and  declared  that 
the  8  Geo.  1  had  been  entirely  repealed  by  those  other 
statutes,  and  jet  at  a  still  later  period  of  the  present 
reign  (v),  the  sections  1  and  2  alone  o£  the  8  Geot  1 
were  expressly  repealed  (x). 
Present  regnlA-  The  law  of  limitation  as  to  the  redemption  of  mort- 
tion  of.  gages,  and  to  judgments,  as  charges  on  land,  in  Ire- 

land, is  now  regulated  by  the  3  &  4  Will.  4,  c.  27 ; 
and,  as  to  judgments  affecting  the  person  and  specialty 
debts,  is  regulated  by  the  3  &  4  Vict.  c.  105,  and  the 
16  &  17  Vict.  c.  113. 
Extingaish-  Amongst  the  proyisions  of  the  3  &  4  Will.  4,  c.  27, 

™&4  waf4'  ^  ^^®  ^  ^^®  terms:— "at  the  determhwition  of  the 
c  27,  B.  34.  period  of  limitation  by  this  act  to  any  person  for  matdi^ 
an  entry  or  distress,  or  bringing  any  writ  of  quare  im- 
pedit  or  other  action  or  suit,  the  right  and  title  of  such 
person  to  the  land,  rent  or  advowson  for  the  recovery 
whereof  such  entry,  distress,  action  or  suit  respectiveiy 
might  have  been  made  or  brought  within  such  period 
shall  be  extinguished  "  {y).     This  statute,  therefciie,  in 

{q)  8  Geo.  1,  c.  4.  («)  8  &  9  VicL  c.  90. 

(r)  8  &  4  WiU.  4,  c.  27.  («)  16  &  17  Vict  e.  118. 

(*)  Mommghy,  Power f'Lask^,  (»)  See  Clonewrry  v.  Piers,  9 

&  T.  644;  Cloneurry  y.  Piers,  9  Ir.  £.  R.  407;  £emmii  t.  Ma^k- 

Ir.  Eq.  B.  407;  li^rroM  r,  Beres-  lin,  11  Ir.  L.  R.  872. 

ford,  10  CL  &  F.  819.  (y)  Sect.  84. 

(f ;  8  &  4  Vict.  c.  106. 
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plain  and  peremptory  language^  not  only  bars  the  remedy 
but  extmgnifihes  the  right  (z). 

Judicial  opinions,  however,  appear  to  differ  as  to  the  interpretation 
precise  effect  of  this  provision.  Courts,  both  of  law  ^  *^*  action. 
and  of  equity,  have  sometimes  regarded  the  statute  as 
having  the  effect  of  a  transfer  of  the  land,  rent  or  ad- 
vowson  itself,  and  at  other  times  the  effect  of  a  transfer 
of  the  estate  and  interest  of  the  claimant  therein  (a). 
This,  in  the  language  of  an  able  writer,  would  be, 
indeed,  to  confound  the  negative  effect  of  the  statute 
with  the  positive  effect  of  a  conveyance  (ft). 

In  Brassington  v.  Llewellyn  (c),  the  court  said  the 
statute  expressly  enacts,  that  after  twenty  years'  pos- 
session against  a  former  title,  that  title  shall  be  deemed 
to  be  extinguished,  and  a  new  title  created.  The  ex- 
tinguishment of  the  title  of  the  claimant  is  express,  but 
there  appears  to  be  nothing,  even  by  inference,  as  to 
the  creation  of  a  new  one. 

In  Randall  v.  Stevens  {d\  Lord  Denman  said,  ac- 
cording to  section  34  of  the  statute,  the  right  of  entry 
would  be  extinguished ;  and  in  Hanks  v.  Palling  {e\ 
Coleridge,  J.,  asked,  with  reference  to  a  fee  &rm  rent, 
the  subject  of  the  contract  in  the  case,  is  the  rent  itself 
extinguished?  Does  the  section  34  do  more  than  ex- 
tinguish the  right  to  sue  for  it? 

But  the  supposed  effects  of  the  statute  are  opposed  to, 
not  only  the  terms,  but  also  the  object  and  the  spirit, 
of  the  statute  itself;  to  the  terms,  for  it  is  express  that 
the  right  and  title  of  the  person  claiming  after  the 
prescribed  period  of  limitation  has  expired  shall  be 

(z)  Malone  t.  0*Cofmor,  9  Ir.  11  Ad.  &  E.  1026  j  Doe  d.  CaHer 

Ch.  Bep.  459,  470.  y.  Barnard,  13  Q.  B.  945 ;  12  Ir. 

(a)  See  Doe  d.  Jukes  y.  Sum^  E.  R.  68, 66;  Malone  y.  G*  Connor, 

ner,  14  M.  &  W.  89;  1  Jo.  &  Lat.  9  Ir.  C.  R.  459,  471. 
808;    Inoorporated   Society   y.  (&)  Hayes  on  Cony.  4  ed.  240. 

Richards,  1  Dm.  &  War.  268,  (c)  27  L  J.,  N.  S.,  Ex.  297. 

289;  8eoU  y.  Nixon,  2  Con.  &  L.  (jt)  2  Ell.  &  B.  641. 

185;  3  Dm.  &  War.  888,  A  C. ;  («)  6  lb.  668. 
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extinguished  {e)y  and  not  that  the  land^  rent,  or  adyow- 
8on,  and  the  estate  and  interest  therein  of  the  possessor, 
shall,  as  in  the  statutes  relating  to  the  Crown  and  the 
Duke  of  Cornwall  (/),  continue  and  be  established;  and 
to  the  object  and  spirit  of  the  statute,  for  thej  are, — not 
any  such  transfer ;  for  the  land,  rent  or  advowson  is 
already  assumed  to  be  in  the  possession  of  another 
person,  and  that  possession  is  the  primary  element  for 
the  operation  of  the  statute,  but — to  quiet  that  pos- 
session. 
Difference  Contrasted  with  the  statutes  applied  to  the  Crown 

SiSS'^aSTttie  ^^  ^^^  ^^®  ^^  Cornwall,  the  section  34  of  the  3  &  4 
BtatotesappUed  Will.  4,  c.  27,  differs  materially  from  them.  All  these 
and  Dnke  of  Statutes  alike  take  away  the  remedy,  but  those  appHed 
Cornwall.  ^o  the  Crown  and  the  Duke  of  Cornwall  also  expressly 
affirm  and  establish  the  estate  of  the  subject  (y),  when 
in  possession  for  the  prescribed  period;  whereas  the 
latter  statute,  at  the  same  time,  extinguishes  the  right 
and  title  of  the  claimant  after  the  expiration  of  the 
period  of  limitation,  but  is  totally  silent,  as  respects  the 
person  in  possession,  both  as  to  the  nature  of  his  pos- 
session and  of  his  estate.  Such  person  can  hold  the 
possession  against  all  the  world,  except  any  one  who 
has  a  better  title.  The  result  is  that  the  possessor, 
however  short  his  possession  may  have  been,  provided 
he  has  not  recognized  or  admitted  the  title  of  the 
claimant  (A),  can  maintain  the  possession  (t).  The 
extinguishment  alone  of  the  right  and  title  of  the  per- 
son claiming  against  the  person  in  possession,  without 


(0)  Kennedy  Y,  Woods,  It,  R.,  nard,  18  Q.  B.  945;   Anith  i. 

1  C.  L.,  Ex.  76;  2  lb.  4d6,  on  Lloyd,9  Er.  562 iXewtey.P&meO, 

error.  2  £11.  &  B.  132;  IneerportUed 

if)  Vide  Sect.  I.  of  this  Chap.  Society  v.  lUehards,  1  Drn.  & 

if)  3  Inst.  188;  snpi^,  p.  566.  War.  258;  Scott  y.  JVuton^  3  lb. 

(k)  Doe  d.  Cfrovct  v.  Grovei^  388;  Jonei  t.  Jones,  16  M.  &  W. 

10  Q.  B.  486.    On  this  case,  see  699;  Moore  y.  Doharty,  5  Ir.  L. 

12  It.  £.  R.  602.  R.  449;  Hohson  y.  Burns,  13  Ir. 

(i)  See  Doe  d.  Carter  ▼.  Bar-  L.  R.  286. 
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showing  a  transfer  of  them  to  some  one  else,  is  suffi- 
cient (A). 

In  the  case  of  tithes  the  extinguishment  is  of  the  ExtingaiBh- 
right  and  title  to  the  tithes  themselves,  and  only  as  SSis,***** 
between  two  adverse  claimants  to  the  estate  in  them, 
when  they  belong  to  a  person,  other  than  a  spiritual 
or  eleemosynary  corporation  sole(/);  and  the  extin- 
guishment is  not  available  for,  and  gives  no  advantage 
to,  the  persons  who  are  bound  to  pay  or  render  them  as 
chattels  (m). 

The  extinguishment  in  the  case  of  rent  is  of  the  es rent, 

tate  in  the  rent  altogether  (n),  and,  as  between  two 
claimants  of  it,  in  favour  of  the  one  who  has  had  the 
receipt  of  it ;  but,  as  between  the  claimant  of  the  rent 
and  the  owner  of  the  land  charged  with  it,  the  extin- 
guishment would  be  in  &vour  of  such  owner  (o). 

Advowsons  generally,  eo  nomine,  and  not  ecclesias what  adyow- 

tical  benefices  only,  are  mentioned  in  this  section.     But,  ^°*' 
as  has  been  already  observed,  only  this  species  of  ad- 
vowson  is  within  this  section  {p). 

Although  a  mortgage  has  been  made  more  than  twenty  —mortgages. 
years  ago,  that  is  not  of  itself  evidence  against  a  pur- 
chaser that  it  is  paid  off,  or  barred  by  the  Statute  of 
Limitations;  yet  if  evidence  can  be  furnished  that  no 
interest  has  been  paid  for  twenty  years,  the  mortgage 
would  be  extinguished  under  the  sect.  34  {q). 

A  mortgage  of  renewable  leaseholds  was  made  in  Qregzony, 
1806.     The  mortgagor  died  in  1817.     The  mortgage  ^*^^- 
was  transferred  in  1839,  and  the  widow  of  the  mort- 
gagor, who  was  also  the  tenant  for  life  under  his  will, 
joined  in  the  transfer,  which  stated  that  all  interest  on 

(h)  2  De  G.,  M.  &  G.  477.  550 ;  Jame»  v.  aalter,  2  Bing.  N. 

(Q  See  DeoA^  and  Chapter  cf  C.  513 ;  3  lb.  544. 

JSly  ▼.  BIU$,  2  De  G.,  M.  &  G.  (o)  JamM  y.  Salter,  supra. 

459.  (p)  Vide  ante,  p.  858. 

(j»)  lb. ;  Shiel  v.  Inoarporated  Q)  See  Spwnner  v.  WaUh,  10 

Society y  10  Lr.  Eq.  R.  411.  Ir.  E.  R.  886,  404;  Oregeon  t. 

(y»)  Per  Parke,  B.,  16  M.  &  W.  Hindley,  10  Jur.  383. 
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the  mortgage  had  been  paid.  The  transferee  was 
trustee  for  the  widow>  who  advanced  the  money,  and  she 
died  in  1842.  In  1846  the  transferee  filed  a  bill  against 
the  legatee  in  remainder  of  the  mortgagor,  to  compel 
him  to  obtain  a  renewal  of  the  lease.  The  bill  con- 
tained no  allegation,  and  no  evidence  was  adduced,  of 
the  payment  of  any  interest  from  the  mortgagor's  death 
to  the  time  of  the  transfer,  and  the  defendant  relied  on 
the  Statute  of  Limitations  as  a  bar.  The  court  said 
the  case  was  very  peculiar.  The  equity  of  redemption 
was  devised  to  A.  for  life,  with  remainder  to  B.  Now 
suppose  the  &ct  was,  that  for  more  than  twenty  years 
no  interest  had  been  paid  during  A.'8  life,  it  then  be- 
came a  serious  question  whether,  after  the  reversioner 
has  obtained  the  benefit  of  the  statute,  it  would  be  com- 
petent for  the  tenant  for  life  to  create  a  redeemaUe 
mortgage  by  her  own  act.  The  plaintiff  sought  to  have 
liberty  to  prove  that  payments  of  interest  were  made 
from  time  to  time.  But  the  court  said  that  that  was 
not  consistent  with  the  statement  in  the  transfer,  as  that 
might  mean  that  a  lumping  sum  had  been  paid.  The 
grossest  fraud  might  be  practised  on  a  tenant  in  re- 
mainder, as  for  a  mere  sixpence  the  tenant  {or  life  might 
sign  an  acknowledgment  that  no  ioterest  was  due. 
The  bill  was  dismissed,  but  without  prejudice  to  filing  a 
new  one  (r).  Neither  in  the  argument  nor  by  the  court 
was  any  allusion  mad^  to  the  &ct,  that  the  person  en- 
titled to  the  rents  out  of  which  the  interest  was  payable, 
and  the  person  entitled  to  the  interest  was  one  and 
the  same,  thus  preventing  the  operation  of  the  sta- 
tute (<). 

On  the  other  hand,  where  a  mortgagee  has  obtained 
the  posaession  or  the  receipt  of  the  profits  of  any  land, 

(r)  Oreg^m  v.  Mindiey,    10  mowt,  7  BeaT.  206;  ^rktoood  t. 

Jnr.  888.  LUfyd,  12  Ir.  K  B.  686;  Mpde  t. 

(0  (yFttUon  T.  IHUon,  2  Sch.  DaUaway,  %  Han,  528  ; 

&  L.  13 ;  Bwrrell  t.  Earl  of  Egre-  pp.  5X9, 620,  627. 
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or  the  receipt  of  any  rent  comprised  ia  the  mortgage, 
the  title  of  the  mortgagor,  or  his  right  of  redemption, 
after  the  lapse  of  twenty  years  next  after  the  possession 
or  the  receipt  has  been  so  obtained,  without  any  ac- 
ki]iowledgment  of  such  title  or  right,  and  the  mortgagee 
is  not  bound  to  pay  as  well  as  entitled  to  the  interest  on 
the  mortgage  (t),  would,  under  the  sects.  28  and  34,  be 
extinguifihed. 

In  the  recent  case  of  Stansfield  v.  Hobsotiy  however,  Stantfield  y. 
the  mortgagee  had  been  in  possession  for  nearly  twenty-  ^  ^^' 
five  years,  without  making  any  acknowledgment,  and 
afi^r  the  lapse  of  more  than  twenty  years  made  an  ac- 
knowledgment in  writing  of  the  title  of  the  mortgagor 
or  of  his  right  to  redeem,  and  the  acknowledgment  was 
treated,  both  at  the  original  hearing  at  the  BoUe  (u) 
aad  on  appeal  to  the  Lords  Justices  (or),  and  notwith- 
standing the  lapse  of  twenty  years  before  it  was  given, 
as  recognizing  such  title  or  right  to  be  still  subsisting. 
But  by  the  sects.  28  and  34,  the  title  or  right  was,  at 
the  time  when  the  acknowledgment  was  made,  extin- 
guished. How  then  could  the  title  or  right  be  revived 
by  a  mere  acknowledgment?  and  how  could  there  be 
an  acknowledgment  of  that  which,  at  the  time  the  ac- 
knowledgment was  made,  had  no  existence?  The 
question,  however,  was  not  raised  or  even  noticed  either 
by  coimsel  or  the  court  on  either  occasion.  It  appears, 
however,  from  another  report  in  a  previouip  stage  of  the 
case  (y)y  that  the  defendant  was,  in  &ct,  not  only  the 
mortgagee,  but  one  of  several  trustees  of  the  equity  of 
redemption,  and  therefore  could  not,  apart  from  the 
acknowledgment,  resist  the  redemption. 

A  question  arises  whether  a  charge  on  land,  or  on  — chBiges  od 
rent,  within  the  sect.  40,  as  well  as  the  land  or  the  rent  **"^  "  '*"*» 
itself  subject  to  the  charge,  is  extioguished,  or  whether 

{t)  Hyde  y.  DaUaway,  2  Hare,         (or)  8  De  G.,  M.  8^  O.  620. 
528.  (y)  16  Baay.  189. 

(»)  16  Bear.  286. 
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the  remedy  only  is  merely  taken  away;  or,  in  other 
words,  whether  such  a  charge  be  within  the  sect.  34. 

A  sum  of  money  secured  by  mortgage,  judgment  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  is  an  interest  in  land, 
and  an  interest  in  land,  although  chattel  merely,  is  land 
within  the  meaning  of  the  3  &  4  Will.  4,  c.  27  (xr),  and 
after  the  expiration  of  the  period  of  limitation,  the  right 
and  title  to  land,  as  just  shown,  and  therefore  to  such  a 
sum,  is  extinguished  (a) ;  and  the  same  would  be  the 
case  as  to  arrears  of  rent,  being  rent  within  the  meaning 
of  sect.  1  (b)y  and  of  interest  of  money  so  charged  within 
the  sect.  42  (c). 
—judgments.  Before  the  3  &  4  Will.  4,  c.  27,  and  until  the  1  &  2 
Vict.  c.  110,  and  the  3  &  4  Vict.  c.  105  (I.),  although 
a  judgment  creditor  had  neither  jus  in  re  nor  jus  ad 
rem  {d\  he  had,  by  statute  («),  but  not  by  the  judgment 
per  se  (/),  until  the  issue  of  an  elegit,  a  general  lien  (y); 
but  afiier  the  issue  of  an  elegit,  a  specific  lien  (k)  upon 
the  land  of  the  debtor ;  and  at  the  time  of  the  passing  of 
the  3  &  4  Will.  4,  c.  27,  and  until  the  passing  of  those 
acts  in  the  present  reign,  the  judgment  was  a  charge  on 
the  land  of  the  debtor  within  the  meaning  of  that 
act(t),  and  those  acts  made  judgments  an  express 
charge  upon  lands,  whatever  the  interest,  whether 
legal  or  equitable  (A).  Now,  however,  no  judgment, 
statute,  or  recognizance,  to  be  entered  up  after  the 
29th  of  July,  1864,  is  to  affect  any  "  land "  of  any 
tenure   until   such  land  has  been  actually   delivered 

{z)  Sect.  1.  416,  417.    See  also  11  Q.  &  F. 

(a)  See  HofMm  y.  Andrews,  I  709. 

It.  C.  B.  106.  (g)  2  Cm.  Dig.  42,  pt  IS;  Bol- 

(h)  Vide  Paget   v.  Foley,  2  leston  v.  Morton,  1  Dra.  &  War. 

Bing.  N.  C.  679,  689.  171, 196. 

(e)  Henry  y.  Smith,  2  Dm.  &  (A)  Neate   y.   The    Duis    ef 

War.  381.  Marlborough,  sapra. 

id)  2  P.  W.  491.  (i)  Henry  y.  Smith,  2  Dra.  & 

(<j)  18  Edw.  1,  c  18.  War.  381. 

(/)  UTeate  v.    TThs   Duhe  of  (it)  See   Cathron  y.  Bade^   1 

Marlborough,  3  Myl.  &  C.  407,  Sm.  &  G.  423. 
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in  execution  hj  virtue  of  a  writ  of  elegit  or  other  lawiul 
authority,  in  pursuance  of  such  judgment,  statute,  or 
recognizance.  And  the  term  judgment  is  to  include 
registered  decrees,  orders  of  courts  of  equity  and  bank- 
ruptcy, and  orders  having  the  operation  of  a  judgment ; 
and  the  term  land  is  to  include  all  hereditaments,  cor- 
poreal or  incorporeal,  or  any  interest  therein  (/).  But 
whether  a  judgment  be  considered  as  a  charge,  or  as  a 
mere  lien,  either  general  or  specific,  it  is  so  upon  land 
within  the  terms  of  the  c.  27  (m).  The  intention  of  the 
legislature  was,  that  no  proceeding  whatever  should  be 
taken  on  a  judgment  after  the  lapse  of  twenty  years 
icora  the  time  when  the  money  secured  by  it  became 
due,  imless  some  payment  should  have  been  made  on 
account  of  it,  or  some  acknowledgment  of  it  should 
have  been  given  in  writing  within  the  period  of  twenty 
years  {n). 

In  Ireland  until  a  very  recent  period  (o),  if  an  action  Bonds  and 
were  commenced  for  the  recovery  of  a  debt  due  by  bond  ^^^^**  ^° 
or  judgment  due  and  payable  twenty  years  before,  the 
defendant  might  plead  payment  in  bar  of  such  action  or 
suit  and  the  plea  was  to  be  received  and  allowed  as  an 
effectual  bar  thereof,  unless  the  plaintiff  had  commenced 
some  action  or  suit  for  the  recovery  of  such  debt,  or 
proved  some  interest  or  money  had  been  paid,  or  other 
satiafkction  made,  on  account  thereof,  within  tweniy 
yeaj*s  before  such  action  or  suit  commenced  (/?). 

This  enactment  has  been  considered  (j^),  and  has 
been  recognized  by  the  legislature  of  the  United  King- 
dom in  an  act  (r)  relating  not  to  the  parties  to  judg- 
ed) 27  &  28  Vict.  c.  112, 88. 1, 2.  $an  v.  Birch,  15  Sim.  628,  52i, 
See  J^s  Bailey's  TmsU,  17  W.  629. 
B.  398,  20  L.  T.  R.,  N.  S.  168,  (o)  Vide  ante,  p.  669. 

88  1j.  J.»  Ch.  237,  S.  C.  (p)  8  Geo.  1,  c.  4,  a.  2.    See 

(«*)  See  also  Scott  v.  Mxon,  3       Ottinell  t.  Fwrran,  2  Ir.  L.  R. 
JDru-  &   War.  388;  2  Con.  &  L.       110,  San.  &  S.  218,  8,  C. 
186,  S.  C.\  Thichwood  y,  Lloyd,  (a)  Mwrrongh  Y.Power, JjcfH^, 

12  Ir.  £.  R.  686,  696.  &  T.  644;  Eemmig  y.  Machlin, 

(n)  Per  ShadweU,  V.-C,  Wat-      11  Jr.  L.  R.  872. 

(r)  9  Geo.  4,  c.  86. 

I..  PP 
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ments  but  only  to  the  rights  of  ptirchasers  of  lands 
affected  bj  them  {$),  as  operating  an  extinguishment  of 
the  debt.     But  in  Kemmis  y.  Macklin  some  of  the 
court  regarded  the  enactment  as  operating  a  bar  and 
extinguishment  not  of  the  debt  but  of  the  remedy  only, 
and  as  giving  the  debtor  a  special  defence,  which  to 
secure  the  benefit  of  the  enactment  he  must  use  as  it 
expresses.     This  enactment    however,   although  pre- 
viously (f)  declared  to  have  been  repealed,  was  after- 
wards expressly  repealed  in  part(t<). 
WheUier  jadg-      A  judgment  obtained  more  than  twenty  years  before 
SSfm^StiSSJ  tlie  3  &  4  WilL  4,  c.  27,  and  not  revive*  or  not  acknow- 
twentyyean     ledged  either  in  writing  or  by  payment  widiin  that 
WilL^  c.  27    period,  cannot  be  revived  by  scire  facias  against  the 
extmgiiiflhed.    teir  or  the  terre-tenants  of  the  conusor  (r). 

The  Court  of  Common  Ple^s  in  Ireland  however 
have  held  that  a  judgment,  although  obtained  more 
than  twenty  years  before  an  acknowledgment  of  it  is 
made  by  the  conusor,  may  be  revived  against  him  by 
scire  facias  on  such  acknowledgment  made  within 
twenty  years  before  the  proceeding  to  revive ;  in  feet, 
that  the  sect  40  of  the  3  &  4  Will.  4,  c.  27,  operates 
only  a  suspension  of  the  remedy,  and  not  an  extinguish- 
ment of  the  right.  But  the  court  said  the  decision  was 
not  intended  to  determine  what  would  be  the  effect  of 
an  acknowledgment  against  third  persons  (j:). 

But  if  a  judgment,  as  a  charge  on  land  within  the 
sect.  40,  be  land  within  the  sect.  1  (y),  it  is  also  land 
within  the  sect.  34,  and  therefore  after  the  expiration  of 
the  period  of  limitation  fixed  by  the  sect.  40,  without 
any  acknowledgment  of  the  judgment  having  been  made 
within  that  period,  is  extinguished  as  much  as  in  the 

(«)  Farran  r,  Beretford,  10  CL  (f»)  Farran  y.  Bere^ord^  10 

&  F.  819.  a.  &  F.  819. 

(*)  7  &  8  Vict.  c.  90;  Harty  («)  Harty  v.  Datt4,  18  Ir.  L. 

T.  Davu,  9  Ir.  L.  R.  28;  Eemrnii  R.  28. 

V.  Macklin,  11  lb.  876.  (y)  Ante,  p.  576. 

(tf)  Vide  ante,  p.  669. 


i 


LIMITATION  AFTER  TIME  EXPIRED.  579 

case  of  land  itself,  although  the  sect.  40  taken  alone 
might  operate  a  suspension  of  the  remedy  merely  (2:). 

In  Toft  V.  Stephenson  (a),  the  claim  was  a  lien  for  lien  acknow- 
unpaid  purchase-money.  The  contract  for  sale  was  thM^tJImty 
made  in  March,  1811,  and  the  purchase-money  was  to  yeftraafter 
be  paid  on  the  13th  of  May  following.  On  the  signing 
of  the  contract  the  purchaser  was  let  into  possession, 
and  continued  it  down  to  1834  without  payment  of  any 
purchase-money  or  any  interest,  or  making  any  acknow- 
ledgment in  writing  to  the  vendor  pr  his  representatives. 
In  the  latter  year  an  acknowledgment  in  writing  was 
given,  and  within  twenty  years  after  it  the  suit  for  the 
purchase-money  and  interest  was  commenced,  and  the 
acknowledgment  was  held  to  take  the  case  out  of  the 
statute.  The  point,  however,  as  to  the  extinguishment 
of  the  claim,  and  the  effect  of  the  extinguishment,  was 
not  noticed  either  in  argument  or  by  the  court.  On  the 
last  hearing  of  the  case  on  appeal  to  the  Lords  Justices, 
Turner,  L.  J.,  said,  that  the  time  when  the  present 
right  to  receive  the  purchase-money  first  accrued  de- 
pended upon  the  time  when  the  title  was  shown  upon 
the  original  contract.  For  the  money  did  not  become 
payable  on  the  day  appointed  by  the  contract,  the  13th 
May,  1811.  The  right  would  accrue  upon  the  title 
being  perfected  by  evidence.  When  so  perfected  the  . 
report  does  not  show. 

The  right  and  tide,  not  only  of  the  person  to  whom  Diaporftioii  of 
the  right  originally  first  accrued,  but  of  all  persons  cUuaanta^ 
claiming  firom  or  through  him,  are  completely  extin-  time^ired, 
^oished,  and  consequently  any  disposition  or  intended 
disposition  of  the  property  to  which  the  right  and  title 
may  be  claimed  is  nugatory  (ft). 

In  what  way,  after  the  expiration  of  the  period  of  How,  after 

(z)  Seethe  judgment  of  Foster,  6.  28;  5  lb.  735,  on  appeal 

B.,  Ottiwell  V.  Fa/rra/n,  2  Jr.  L.  R.  (J)  Kennedy  v.  Woodsy  1  Jr.  R. 

120, 122,  8aiL  &  S.,218,  8,  C.  C.  L.,  Ex.  76.    See  also  17  Q.  B. 

(tf )  7  Hare,  1 ;  1  De  G.,  M.  &  872. 
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right  may  be 
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Right  of  the 
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land  may  be 
waived  before 
time  expires. 


Matters  not 
affected  by 
sect.  84  of 
C.27. 


limitation^  the  right  and  title  of  the  person  out  of  pos- 
session^ and  which  have  been  extinguished,  can  be  re- 
vived or  restored,  may  be  a  question.  The  revival  or 
restoration  of  a  right  and  title  to  land  cannot  be  ac- 
complished under  the  doctrine  of  remitter  by  a  re-entry; 
for  that  doctrine  requires  that  at  the  time  of  the  re- 
entry the  former  title  should  exist,  but  the  sect.  34  has 
extinguished  it,  and  mere  entry  (c)  is  not  to  be  deemed 
possession  (cf). 

In  the  case  of  a  rent  within  the  meaning  of  the  sect 
1  of  the  3  &  4  WiU.  4,  c.  27,  if,  said  Coleridge,  J.  {e\ 
after  nonpayment  for  twenty  years  a  series  of  firesih  pay- 
ments were  made,  might  not  the  old  rent  be  said  to  exist 
without  a  £resh  grant?  It  is  submitted  that  a  fresh 
grant  would  be  necessary;  for  not  only  the  right  and 
title  to  it  are,  but  the  rent  itself  is,  extinguished  by  the 
express  terms  of  the  statute. 

Whether  a  right  and  title  thus  extinguished  can  be 
revived  or  restored  by  a  mere  acknowledgment  will  be 
the  subject  of  consideration  in  the  next  chapter. 

Before  the  period  of  limitation  has  expired,  the  parson 
in  possession  may  waive  whatever  estate  he  may  have 
acquired  by  it(/);  but  a  constructive  delivery  of  the 
possession  by  the  person  who  has  acquired  it  by  hold- 
ing for  the  full  period  will  not  divest  his  title  so  ac- 
quired (y). 

The  sect.  34,  however,  is  expressly  confined  to  right 
and  titie  to  land,  rent  and  advowsons,  including,  under 
the  term  land,  charges  thereon  (A);  but  as  to  l^acies 
not  charged  on  land,  tiie  personal  estate,  and  any  share 
of  the  personal  estate  of  persons  dying  intestate  (t), 


Ce)  Sects.  10, 11. 

(a)  BrtuHnffton  t.  Llewellyn, 
27  L.  J.,  N.  S..  Ex.  297. 

(tT)  Hanks  t.  Pallinff,  6  EU.  & 
B.  668. 

(/)  JDoe  d.  Orovei  v.  Orovet, 
10  Q.  B.  486j  16  L.  J.,  N.  S.  297 j 


.  11  Jnr.  558.  On  this  case  aee  12 
Ir.  £.  B.  602. 

{g)  Jack  T.  WaUK  4  Ir.  L.  IL 
254. 

(A)  Sects.  1,  40. 

(i)  23  &  34  Vict  c.  38,  Sw  la 
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8ucli  of  the  matters  within  sect.  42  as  may  not  be 
deemed  to  be  within  that  term;  and  as  to  specialty 
debts  (y),  the  remedy  only,  and  not  the  right  itself,  is 
barred,  or,  as  it  may  be  revived  by  simple  acknowledg- 
ment, is  merely  suspended  in  accordance  with  the  ordi- 
nary object  of  Statutes  of  Limitation  (A),  and  as  before 
these  enactments  were  made.  These  provisions  contain 
no  words  extinguishing  the  debt,  as  distinguished  from 
the  old  statute,  and  it  is  still  equally  competent  for  the 
debtor  to  revive  the  debt  (/). 

The  sect.  34  of  the  3  &  4  Will.  4,  c.  27,  introduces  Effect  of  that 
an  important  distinction  in  the  mode  of  pleading  the  ^^^^the 
statute.  The  necessity  to  plead  a  Statute  of  Limitation  statute, 
applies  to  only  cases  where  the  remedy  only  is  taken 
away,  and  in  which  the  defence  is  by  way  of  confession 
and  avoidance  (m);  and  not  where  the  right  and  title  to 
the  thing  is  extinguished  and  gone,  and  the  defence  is 
by  denial  of  the  right.  Therefore  in  an  avowry  for 
rent,  being  a  rent  within  the  meaning  of  the  sect.  1, 
after  the  expiration  of  the  period  of  limitation,  the  de- 
fendant may  plead  non  tenuity  and  rely  upon  this  statute 
without  pleading  it  specially  (n).  So  in  ejectment  (o). 
The  same  rule  will  apply  in  equity,  and  a  plea  should 
contain  either  a  general  allegation,  or  an  equivalent 
with  reasonable  certainty,  that  the  full  period  of  limi- 
tation has  elapsed  since  the  title  of  the  claimant  ac- 
crued (/?).  So  in  the  cases  of  redemption  of  mort- 
gages (y)  and  charges  on  land(r),  for  a  charge  on  land 
is  an  interest  in  land,  and  an  interest  in  land  is  land 
within  the  statute  («). 

(i)  3  &  4  Will.  4,  c.  42.  M.  &  W.  549,  affirmed  on  error, 

{h)  Ante,  p.  564.  De  Beauvoir  v.  Owent  5  Ex.  166. 

(l)  Per  Bradj,  C,  Clinton  v.  (0)  See  Hardman  v.  Mlames, 

Brophy,  10  Ir.  %.  R.  139 ;  HaHy  2  Myl.  &  K.  732,  740. 


V.  uamsy  18  Ir.  L.  R.  2a  Cp)  lb.;  6  Sim.  640. 

(«i)  See  Sanders  y.   Coward,  (q)  Sect.  28. 

16  M.  ft  W.  48.  (r)  Sect.  40. 

(»)  Owen  V.  Be  Beawooir^  16  («)  Sect.  1;  snpra,  pp.  576, 578. 
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Again^  after  the  expiration  of  the  period  of  limitation 
the  person  in  possession  need  not  show  title  in  himself. 
His  case  is^  that  the  estate  under  which  the  defendant 
claims  has  been  extinguished^  and  consequentlj  his  own 
possession,  whatever  it  is,  cannot  be  disturbed,  and,  in 
pleading,  the  person  in  possession  need  only  aver  gene- 
rally that  twenty  years  have  elapsed  since  the  title  of 
the  defendant  accrued,  and  need  not  state  the  special 
facts  to  bring  it  within  the  other  sections  {t). 
Certain  incor-  In  the  case  of  corporeal  hereditaments,  including 
made  il^lute.  tithes(tt),  the  right  and  title  thereto  are,  as  just  shown, 
extinguished,  whilst  in  the  case  of  incorporeal  rights 
claimed  in  or  out  of  lands (:r),  those  rights  are  rendered, 
after  the  expiration  of  the  specified  periods  of  the  enjoy- 
ment thereof  without  interuption,  absolute  and  inde- 
feasible. 

(*)  Jones  Y.  Jones,  16  M.  &  W.  («)  8  &  4  TTilL  4,  c  27,  as.  1, 

699;  James  v.  Salter,  2  Bing.  N.      34. 
C.  606;  8  lb.  644.  (a-)  2  &  3  Will  4,  cc.  74,  100. 


^ 
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CHAPTER  VIII. 

ACKNOWLEDGMENTS  OF  TITLE  AND  RIGHT. 

Section  I. 

The  Modes  in  which  Acknowledgments  are  to  be  made. 

Acknowledgments,  for  the  purposes  of  the  Statutes  Are  either  ex- 
of  Limitation,  are  either  express,  in  writing,  or  implied,  p^.^*^  ""^^ 
by  part  payment  (a),  and  sometimes  must  be  express, 
and  sometimes  may  be  either  express  or  implied. 

An  acknowledgment  in  writing  cannot  be  open  to  Expreas. 
mistake,  like  the  insecure  and  precarious  testimony  to 
be  derived  from  the  memory  of  witnesses  (J),  and  is  not 
open  to  fitbrication  like  one  merely  by  words,  and  being 
litera  scripta^  cannot  deceive  (c),  and  when  required  to 
be  in  writing  parol  evidence  of  it  is  excluded  (rf);  but  if 
the  written  acknowledgment  be  lost,  parol  evidence  of 
it  is  admissible  (e). 

In  general  an  acknowledgment  in  writing  must  be  Mnst  be  signed, 
signed,  which,  in  strictness,  means  the  subscribing  the 
name  or  mark(/).     The  acknowledgment  in  writing 
required  by  the  Statutes  of  Limitation  {g)  must  be  a 

(a)  ^^BrandramY.WTiaHont  Edmunds  y.  Bownes,  2  Cr.  &  M. 

1  B.  &  Aid.  463;  Scholey  y.  Wal-  459. 

ton,  12  M.  &  W.  610.  (/)  Per    Lord    Ellenborough, 

(*)  4  M.  &  P.  818;   7  Bing:.  C.  J.,  2  M.  &  S.  289. 

167.  iff)  9Geo.4,c.l4;  8&4WiU.4, 

(<?)  Oeave  v.  •/iww*,  6  Ex.  678.  cc.  27,  42;  16  &  17  Vict.  c.  113. 

(<n  1  Con.  &  L.  84 ;  Kirkwood  s.  24  (I.);  In  re  Clendinning,  9 

V.  Lloyd,  12  Ir.  E.  R.  686,  600.  Ir.  C.  R  284;  23  &  24  Vict  c.  38, 

(O  See  Haydon  y.  William$,  4  8.  13. 
Moo.  &  P.  811,  7  Bing.  168,  S.  C; 
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writing  with  the  solemnity  of  a  signature,  although  bj 
an  account  stated  on  one  side  only  as  distinguished 
from  a  settlement  of  accounts  between  the  creditor  and 
the  debtor  {g\  and  nothing  short  of  that  will  bind  the 
party  (A), 
—and  how.  The  signing  must  be,  either  by  an  actual  signature  of 

the  name,  or  something  intended  by  the  writer  to  be 
equivalent  to  a  signature ;  such  as  a  mark  by  a  marks- 
man (i),  or  by  stamping  (^') ;  or  if  a  man  be  in  the 
habit  of  printing  his  name  instead  of  writing  it,  he  may 
be  said  to  sign  by  his  printed,  as  well  as  by  his  written, 
name  (A), — at  least,  where  the  printed  name  is  recog- 
nized by,  and  brought  home  to,  the  party  as  having  been 
printed  by  him  or  by  his  authority,  so  that  the  printed 
name  is  appropriated  to  the  particular  instrument  (/) ; 
or  by  contraction  (m) ;  or  even  initials  (n)  ;  and  in  the 
case  of  a  will  (o).  But  the  identity  of  the  writer,  with- 
out his  name,  initials  or  mark,  in  or  to  the  writing,  is 
not  sufficient  (jd). 

Cases,  indeed,  may  arise  where  a  total  inability  of 
parties  to  sign  may  exist,  but  the  nature  of  the  agna- 
ture  which  is  necessary  to  comply  with  the  requisites  of 
the  statutes  is  such  as  to  make  it  almost  impossible  to 
suppose  a  case  in  which  a  party  could  not  make  such  a 
signature  as  would  satisfy  l^e  statute  (9). 

But  an  affidavit  signed  with  the  mark  of  the  deponent 
when  abroad  in  such  a  state  of  disease  at  the  time  as  to 

(^)  Pott  V.  Clegg,  16  M.  &  W.  (m)  The  Queen  t.  Bradley,  S 

321 ;  Briitaw  y.  miler,  11  Ir.  L.  E.  &  E.  648. 
B.  461.  (»)  Lord  St.JohnT.Bougkton^ 

(A)  See  WiUU  v.  JVewham,  3  9  Sim.  219. 
Yon.  &  Jer.  619,  624.  (<?)  Be  Chrittian,  2  Rob.  110; 

(i)  Harrison   v.  Harrison,  8  Be  Amiss,  lb.  116;  Be  AsAwu/re^ 

Ves.  185;  Addy  v.  Cfrix,  lb.  504;  8  Cnrt  766. 
Selhf  Y.  Selhy,  8  Mer.  2.  ip)  Selby  v.  Selhy,  3  Mer.  2. 

O)  See  Schneider  v.  Morris,  (q)  Hyde  t.  Johnson,  2  Bing. 

2  M.  &  S.  286;  Bennett  t.  Brum-  N.  C.  776;  Helshaw  v.  Langley^ 

fitty  17  L.  T.  R,  N.  S.  218.  11  L.  J.,  N.  S.  17;  Lessee  of  tie 

(A)  See  Saunderson  t.  Jack-  Corporation  of  Dublin  t.  Jud^e^ 

son,  2  Bob.  &  P.  288.  U  t.  L.  R.  8. 

(0  Schneider  y.  Mrris,  sup. 
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be  unable  either  to  read  it^  or  to  attach  his  signature, 
and  as  to  render  it  necessary  to  get  the  British  consul 
at  Boulogne  to  read  it  over  to  him,  was  considered  as 
not  the  act  of  the  deponent,  but  of  the  person  who  pre- 
pared the  affidavit,  and  therefore  not  an  acknowledg- 
ment within  the  Common  Law  Practice  Amendment 
Act  (Ireland,  1853)  (r),  which  is  in  the  same  terms  as 
Lord  Tenterden's  Act  (s). 

In  general,  for  the  purposes  of  the  Statutes  of  Limi-  Theporitaonof 
tation  {t)y  as  well  as  for  the  purposes  of  the  Statute  of  ®  «K°**«^- 
Frauds  {u)^  the  position  of  the  signature  is  immaterial. 
The  writing  is  to  be  signed,  not  the  name  of  the  person 
subscribed  to  it.  The  signature  is  to  have  the  effect  of 
giving  authenticity  to  the  whole  instrument,  and  if  the 
name  is  inserted  so  as  to  have  that  effect,  it  signifies 
little  in  what  part  of  the  instrument  it  is  found  (ar). 
The  name  need  not,  as  in  the  case  of  a  witness  attesting 
the  execution  of  a  will(y),  be  subscribed  (<?).  The 
object  of  aU  these  statutes  is  merely  to  authenticate  the 
genuineness  of  the  document;  and  when  the  person 
authenticates  it  by  writing  his  name  at  the  beginning, 
or  in  the  body  of  it,  that  is  his  signature  (a).  But  in 
the  case  of  wills  the  signature  of  the  testator  is  to  be 
placed  at  the  foot  or  end  of  them  (^).  The  witnesses 
to  a  will  are  to  subscribe  it,  and  the  position  of  their 
signatures  may  be  most  material  (c). 

(r)  16  &  17  Vict.  c.  113,  8.  24;  Bleakley  v.  Smith,  11  Sim.  150; 

Jn  re   Clendinning,  9  Ir.  C.  R.  8aunder$on  v.  Jackson,  2  Boa.  & 

284.  P.  238;  Schneider  v.  NorrU,  2 

(«)  9  Geo.  4,  c.  14;  Hyde  7.  M.  &  S.  286;  AUen  y.  Bennet, 

Johnson,  2  Bing:.  N.  C.  776.  3  Tannt.  169. 

(^)  Bayley  t.  Athton,  12  Ad.  (»)   Per  Eyre,  B.,  Stokes  v. 

&  Ed.  493;  Lohh  v.  Stanley,  5  Q.  Moore,  1  Cox,  219,  223. 

B.  674  ;  Holmes  t.  Machrell,  3  C.  (y)  1  Vict  c.  26,  8.  9. 

B.,  N.  S.  789.  {z)  Lohh  v.  Stanley,  6  Q.  B. 

(u)    Stokes  y.  Moore,  1  Cox,  BIA;  JE[olm^Y.Maokrell,SC.B., 

219;    Welford  y.  Beazely,  3  Atk.  N.  S.  789. 

603;   Coles  v.  Treeothiok,  9  Ves.  {a)  See  Lohh  ▼.  Stanley,  vw^,\ 

234 ;  Morrison  v.  Tumour,  18  lb.  Homes  v.  Maekrell,  sup. 

176;    Ogilvie  t.  Ib^jambe,  3  Mer.  (h)  1  Vict.  c.  26,  s.  9. 

63 ;  Seldy  t.  Selby,  lb.  2;  Pro-  (<?)  In  the  Goods  of  WUson,  1 

pert  ▼.  Parker,  1  Rubs.  &  M.  626;  L.  R.,  P.  &  D.  269. 
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All  applicable,  It  cazinot^  however^  be  laid  down,  siinply  and  without 
to^^Sith«  *'  qualificatioii,  that  it  is  immaterial  in  what  part  of  a 
writing.  paper  you  find  the  signature  of  the  party  to  be  bound 

by  it ;  it  is  rather  true  to  say  that^  if  you  find  it  at  the 
foot  of  the  matter  written^  it  is  to  be  taken  conclusiyely 
to  apply  to  the  whole,  unless  there  be  something  ex- 
pressly to  rebut  that  presumption ;  and  that  if  you  find 
it  anywhere  else,  it  may  apply  to  the  whole,  if  upon 
the  evidence  you  find  that  the  party  signing  so  intended. 
Where  the  intention  to  sign  is  found,  and  the  signature 
is  so  placed  as  apparently  to  apply  no  more  to  one  part 
than  another,  there  can  be  no  reason,  prtm&  facie,  to 
consider  it  otherwise  than  as  intended  to  apply  to  the 
whole ;  but  where  the  contents  of  the  paper  are  divisible, 
and  the  signature  is  placed  under  or  opposite  one  por- 
tion only,  the  question,  whether  it  applies  to  all,  or  only 
to  that  one  portion,  is  still  purely  one  of  intention. 
Now,  wherever  that  question  arises,  it  must  be  for  the 
*  j^^'     These  principles  may  be  collected  frora  the  de- 

cisions on  the  Statute  of  Frauds,  both  as  to  wills  and 
contracts  (rf). 

The  mere  introduction,  however,  into  the  instrument, 
by  the  person  preparing  it,  of  the  names  of  the  persons 
concerned,  is  not  a  sufficient  signature,  although,  if 
after  the  instrument  is  prepared,  those  persons  adopt  it 
and  deliver  it  to  the  person  for  whom  it  is  intended,  that 
might  bind  them  («). 

As  respects  the  4th  section  of  the  Statute  of  Frauds, 
the  name  of  the  party,  and  its  application  to  the  whole 
of  the  instrument,  can  alone  satisfy  the  requisites  of  a 
signature.  Therefore,  if  a  signature  be  found  in  an 
instrument  incidentally  only,  or  having  relation  and 
reference  only  to  a  portion  of  the  instrument,  the  sig- 
nature cannot  have  that  legal  effisct  and  force  which  it 

(rf)  Per  Ck>leridge,  J.,  Ibgter  y.  (e)  See  Hubert  v.  Turner,  4 

Mentor  Inturanee  Company,  3      Scott,  N.  R.  486. 
£U.  &  B.  48,  71. 
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must  have  in  order  to  complj  with  the  statute,  and  to 
give  authenticity  to  the  whole  of  the  instrument  (/). 

An  acknowledgment  in  writing  is  required  to  be  By  deed  muBt 
signed  by  the    person  making  it(y);   and  therefore,  °^^^   • 
although,   in    general,  deeds  do  not    require   to  be 
signed  (A),  yet,  if  an  acknowledgment  be  made  by  a 
deed,  the  deed  must  be  signed  by  the  person  making 
the  acknowledgment. 

An  implied  acknowledgment  by  part  payment  of  Implied  ac- 
principal  or  interest  stands  on  a  different  footing  from  menteT  ^' 
the  making  of  promises;  for  these  are  often  rash  or  ill 
interpreted,  while  money  is  not  paid  without  delibera- 
tion; and  payment  is  an  unequivocal  act  so  little  liable 
to  misconstruction,  as  not  to  be  open  to  the  objection 
of  an  ordinary  acknowledgment  (t),  is  not  an  acknow- 
ledgment by  words  only  but  by  conduct  (A),  is  more 
conclusive  than  an  acknowledgment  eitiier  verbal  or 
written,  is  evidence  of  the  subsistence  of  a  debt,  and 
shows  that  the  payee  has  a  demand  against  the  party 
who  makes  the  payment  (/).  The  thing  done,  and  not 
the  words  used,  constitute  the  acknowledgment  (m). 
And  such  an  acknowledgment  may  be  proved  by  parol 
evidence  (n). 

The  part  payment  of  a  principal  sum  means,  not  the  What  is  part 
naked  fact  of  payment  of  a  sum  of  money  (o),  but  pay-  ^^ 
ment  of  a  smaller  on  account  of  a  greater  sum,  due 
from  the  person  making  the  payment  to  him  to  whom 

(/)  Caton  V.  (hton,  L.  R.,  2  Goodman,  2  Gale  &  D.  169,  2  Q. 

E.  &  L  App.  127.  B.  680,  A  C;  Aveline  t.  Whu- 

(^)  8  &  4  Will.  4,  c.  27,  as.  14,  ton,  4  Man.  &  G.  801. 
2%y  40,  42;  c.  42,  8.  6.  (i)  Per  Tindal,  C.  J.,  WyaU  v. 

(A)  See  Queen  ▼.  Qoddcvrdy  8  Bodgnon,  8  Bing.  809,  812. 
Salk.  171 ;    Cromwell  y.  Qriim-  (h)  2  C,  M.  &  R.  728;  1  Ex. 

den,  2  lb.  462 ;  1  Stra.  764;  Ex  118;  6  lb.  677,  679;  10  lb.  840. 


parte  HodgUnson,  19  Yes.  296;  (t)  8  Ton.  &  Jer.  628;  Bam- 

Taunton  v.  Pepler,  6  Mad.  166;      fields,  Tupper,  7  Ex.  27. 
Com.  Dig.  Fait,  B.  1;  3  Free.  Ab.  (m)  6  Ex.  677,  679. 


61;  Cherry  v.  Homing  and  Need^  (n)  Cleave  v.  JoTies,  6  Ex.  678. 

ham,  19  L.  J.,  N.  S.,  Ex.  68,  4  Ex.  {o)  See  Foiter  v.  Dauber,  6  Ex. 

Rep.  681,  8,  C    See  also  4  T.  R.  839. 
818;  2  M.  &  W.  Ill;  Cooch  y. 
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it  is  made,  and  implies  an  admission  of  such  greater 
sum  being  then  due  and  a  promise  to  pay  it(o). 

The  part  payment  need  not  be  in  money,  but  may 
be  without  money  having  actually  passed  between  the 
parties  (^),  and  in  a  mode  which  the  parties  agree  shall 
be  treated  as  equivalent  to  a  payment  in  money,  as 
by  a  settlement  of  accoimts  (y).  Therefore  when  two 
persons  indebted  to  each  other  meet  and  agree  to  set 
off  their  respective  debts,  that  is  not  a  mere  settlement 
of  accounts,  but  is  as  much  a  payment  as  if  money  had 
passed  between  them(r),  and  such  an  account  is  a 
^^part  payment  or  part  satisfiiction''  within  the  statute 
applicable  to  specialties  (« ). 

So  by  agreement  between  parties  the  payment  by 
the  debtor  of  money  owing  by  the  creditor  to  a  third 
person  may  be  a  mode  of  payment,  either  of  interest, 
or,  in  part,  of  the  principal  to  the  creditor  (^). 

The  payment  may  be  constructive  only;  as  where  a 
tenant  for  life  of  an  estate  subject  to  a  charge  is  entitled 
to  the  interest  of  the  charge,  he  will  be  deemed,  both  at 
law  (u)  and  in  equity  (^),  to  have  kept  down  and  paid 
the  interest,  and  thus  preserve  the  right  to  the  capital 
of  the  charge. 

So  the  receipt  of  rents  by  an  equitable  mortgagee  in 
possession  may  be  taken,  primd  faciei  as  a  paymoit 

y.  Smithy  BQpra. 

(t)  7  Q.  B.  484. 

{u)  Dillon  y.  Kennedy,  1  Jebb 
&  Sy.  579;  Cummint  y.  F\nm, 
stated  in  Kirhwood  y.  Lleyd^  13 
Ir.  E.  B.  585,  591. 

{x)  See  (yiiillon  v.  DiUon,  2 
Sch.&L.  20;  Ckfrbett  y.  Barker, 
I  Anstr.  138;  81b.  755;  Jteever. 
Hicks,  2  SinL  &  S.  403;  Bafetf 
V.  King,  I  Keen,  601 ;  Bmrrell  y. 
Lord  Egremont,  7  Beay.  205; 
Kirkwood  y.  Uoyd,  11  Ir.  K  R. 
561;  12  lb.  585;  HydeT.DaUd- 
way,  2  Hare,  528  ;  Burr09te$  r. 
Oore,  6  H.  L.  C.  907;  Binns  y. 
2Vicholiy  L.  B.,  2  Eq.  Ca.  266;  35 
L.  J.,  Eq.  685,  S.  C. 


(<?)  Waters  v.  Tompkins,  2  C, 
M.  &  B.  723.  See  also  Cottam  y. 
Partridge,  4  M.  &  G.  271,  287. 

{p)  Maber  v.  MabcTy  L.  B.,  2 
Ex.  163. 

{q)  Forster  y.  Thompson,  2 
Ck>n.  &  L.  568. 

(r)  Ashby  y.  James,  11  M.  & 
W.  542 ;  Forster  y.  Thompson,  2 
Ck>n.  &  L.  568;  Soholey  v.  Wal- 
ton, 12  M.  &  W.  510;  Walker  y. 
Butler,  6  E.  &  B.  506;  Ifolmes 
y.  Maehrell,  8  C.  B.,  N.  S.  789; 
Bodger  y.  Arch,  10  Ex.  833 
AmM  y.  Smith,  1  H.  &  C.  238 
Manderston  y.  Robertson,  4  Man. 
&  Bj.  440. 

(0  8  &  4  Wm.-^,  c'42;  Amos 
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^ .  interest  of  the  debt  as  the 

^rfeserves  the  debt,  ultra  the  value 

property,  as  against  the  general  assets 

Section  40  of  3  &  4  Will.  4,  c.  27,  in  terms.  Is  only  one 
treats  part  payment  as  distinct  from  acknowledgment.  £iowledgmcnt. 
In  reaUty,  however,  payment  is  only  a  mode  of  acknow- 
ledgment (z ),  and  in  section  5  of  c.  42  of  the  same  session 
is  so  treated  by  the  words,  "such  acknowledgment  by 
writing,  or  part  payment  or  part  satisfaction  as  afore- 

In  cases  within  Lord  Tenterden's  Act  (^),  part  pay-  Evidence  of. 
ment  was  formerly  held  not  proveable  by  a  mere  verbal 
acknowledgment,  or  by  a  mere  settlement  of  accounts, 
but  only  by  either  evidence  of  the  actual  payment,  or  a 
writing  such  as  the  act  requires  (c).  But  an  acknow- 
ledgment by  payment  is  an  acknowledgment  by  con- 
duct and  not  by  words  only,  and  the  effect  and  proof  of 
payment  since  the  9  Geo.  4,  c.  14,  remains  exactly  as 
before  {d) ;  and  therefore  a  written  acknowledgment  of 
payment  unsigned  or  even  a  verbal  one,  or  one  made  by 
the  creditor  himself  before,  but  not  after,  the  statute  has 
operated  («),  is  sufficient  evidence  of  the  payment  (y* ), 
although  if  such  written  and  unsigned  acknowledgment 
be  a  privileged  conmiunication  it  would  be  inadmis- 
sible (jff). 


(y)  See  Broeklehurst  t.  Jes- 
90py  7  Sim.  488.  On  this  case, 
m&^  Fordham  y.  Wallis,  10  Hare, 
217. 

(z)  1  B.  &  Aid.  467;  3  Q.  B. 
676. 

(«)  See  Coope  v.  Oreiswell,  L. 
B.,  2  Eq.  C.  C.  A.  112,  123. 

(»)  9  Geo.  4,  c.  14. 

(£)  WillU  V.  Newham,  3  You. 
&  J.  619;  Waters  y.  TampHnt, 
2  C,  M.  &  R.  728;  Bay  ley  v. 
Aghton,  1  Ad.  &  E.  493,  4  JPer. 
&  D.  204, 8,  d  Magheei,  O'Neil, 


7  M.  &  W.  631;  JBaUdonT.  WaU 
ton,  1  Ex.  617;  Janes  v.  Rider^ 
4  M.  &  W.  32. 

{d)  Cottam  t.  Partridge,  4 
Man.  &  G.  271,  287. 

{e)  Briggs  v.  Wilson,  17  Beav. 
330;  6  De  G.,  M.  &  G.  12,  and 
cases  cited. 

(/)  Cleaver,  Jones,  e 'Ex.  B78; 
12  Ad.  &  E.  494;  Bradley  v. 
James,  13  C.  B.  822. 

(g)  Cleave  v.  Jones,  7  Ex. 
412. 
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ledgmentB 
nnder  c.  27 
matt  be  ez- 
preas. 


Whatmajbe 
either  ucpiess 
or  implied. 


The  acknowledgment  of  a  title  to  land,  or  to  rent  (<f), 
of  the  title  of  a  mortgagor  not  in  possession,  or  of  his 
right  of  redemption  (e),  and  of  a  right  to  arrears  of 
rent,  of  interest  of  money  charged  upon  or  payable  out 
of  any  land  or  rent,  or  in  respect  of  any  l^acy,  and  of 
any  damages  in  respect  of  such  arrears  of  rent  or  of 
interest  (/ ),  must  be  in  writing. 

In  Stansfield  v.  Hobson  {g)y  Sir  J.  Romilly,  M.  R, 
said  that  the  statute  has  only  made  a  difierence  in  this 
respect,  that  that  which  before  the  statute  was  a  suffi- 
cient parol  declaration  must  now  be  ^'  in  writing  signed 
by  the  mortgagee  or  the  person  claiming  through 
him." 

An  acknowledgment  to  a  mortgagee  of  his  title  to 
land  is  to  be  by  writing  (A),  or  by  part  payment  of  the 
principal  money  or  interest  secured  by  the  mortgage  (t), 
and  of  his  title  to  rent  within  the  section  1  of  the  former 
statute,  in  writing  (A),  and  of  his  right  to  the  principal 
money  in  either  mode  (Z). 

The  acknowledgment  of  a  right  to  any  money  charged 
upon  or  payable  out  of  any  land  or  rent,  or  to  any 
legacy  (m),  to  any  sum  secured  by  specialty  (n),  may  be 
either  in  writing,  or  by  part  payment  of  the  principal 
money  or  some  interest  thereon ;  and  to  take  a  case  out 
of  the  3  &  4  Will.  4,  c.  42,  s.  5,  there  must  be  not 
merely  a  payment,  but  an  acknowledgment  by  pay- 
ment (o). 

The  acknowledgment  of  a  right  to  the  personal 
estate, '  or  to  any  share  of  the  personal  estate,  of  any 


(^  Sect.  14,  8  &  4  Will.  4, 
c.  27. 

M  Sect  28.    lb. 

(/)  Sect.  42. 

ig)  16  Bear.  286,  287. 

(A)  8  &  4WilL4,c.  27.8. 14; 
Jayne  y.  HttgKeSy  10  Ex.  430. 

(i)  1  Vict  c.  28;  Fartyth  v. 


BrUtome,  8  Ex.  716;  Ibrd  t. 
Ayer,  11  W.  R  1078. 

{k)  lb.,  sect  14. 

(0  3  &  4  Will.  4,  c  27,  s.  40. 

(m)  lb. 

(«)  3  &  4  irm.  4,  c  42,  a.  5; 
16  &  17  Vict,  c  118  (I.). 

(o)  Per  Tamer,  L.  J.,  Whitley 
V.  Lowe,  2  De  G.  &  J.  712. 
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person  dying  intestate^  maj  be  either  by  accounting  for 
or  paying  some  part  of  such  estate  or  share^  or  some 
interest  in  respect  thereof,  or  in  writing  {p). 

The  consent  or  agreement  which  will  deprive  a  person  Confleiit  nnder 
of  the  benefit  of  the  2  &  3  Will.  4,  cc-  71,  100,  where  l^ff^^  *' 
the  right  is  in  each  case  made  absolute  and  indefeasible,  l^pw  to  be 
is  to  be  for  the  enjoyment  of  the  right  claimed,  and  ^^^^' 
expressly  made  or  given  for  the  purpose  by  deed  or 
writing.     If  by  deed  it  need  not  be  signed  {q) ;  but  if 
by  a  writing,  not  being  a  deed,  it  must  be  signed  by 
the  person  against  whom  the  claim  is  made  or  some 
one  through  whom  he  claims ;  and  an  answer  to  a  bill  in 
Chancery,  signed  and  sworn,  may  be  a  sufficient  con- 
sent under  the  latter  statute  (r). 


Section  II. 
By  whom  Acknowledgments  are  to  he  made. 

An  acknowledgment  in  writing  to  take  a  claim  out  When  by  a 
of  Lord  Tenterden's  Act  (*),  or  out  of  the  Common  Law  ^^^  ^ 
Procedure  Amendment  Act  (Ireland),  1853  (f),  which 
adopts  the  terms  of  that  act(tt),  must  have  been  made 
by  the  debtor  himself,  and  could  not  be  made  by  an 
agent,  but  now  may  be  made  by  an  agent  {x). 

In  other  cases,  however,  an  acknowledgment  must  When  by  prin- 
be  made  by  the  person  himself,  and  cannot  be  made  by  ^P"^  ^^^* 
an   agent;   as  to  acknowledge   the  title  of  a  person 
entitled  to  land  or  a  rent  by  a  person  in  possession, 
or  in  receipt  of  the  profits,  or  of  the  rent  (y);   to 

(^)  28  &  24  Vict.  c.  88,  8. 18.  {u)  In  re  Clendinninff,  9  Ir. 

Is)  See  ante,  p.  587.  C.  B.  284 ;  Cranin  v.  JDennehy, 

(r)  Tavmbee  v.  Brown,  8  Ex.  Ir.  R,  3  C.  L.  289. 

117.  (»)  19  &  20  Vict,  c  97,  s.  18. 

(*)  9  Gea  4,  c.  14;  JTyde  t.  (y)  8  &  4  WiU.  4,  c.  27,  b.  14; 

•/aAn«wi,2Bing.N.C.776;  Clark  11  Ir.  L.  R.  8;  Ley  y,  Peter,  8 

T.  Alewander,  8  Soott,  N.  R.  147.  Ex.,  N.  S.  101. 

(0  16  &  17  Vict  c  118,  s.  24. 
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When  by  him 
or  hu  agent. 


Reaflonfor 
the  difference. 


acknowledge  the  title  of  a  mortgagor,  or  of  his  right 
of  redemption,  in  land  or  in  rent  in  the  possession  of  a 
mortgs^ee,  or  who  is  in  receipt  of  the  profits  of  the 
land  or  in  receipt  of  the  rent(y).  In  these  cases  an 
acknowledgment  by  the  agent  of  the  person  by  whom  it 
is  to  be  given  is  not  an  acknowledgment  by  such  person, 
as,  under  Lord  Tenterden's  Act,  an  acknowledgment 
to  an  agent  is  an  acknowledgment  to  the  principal  (z). 
For  in  these  cases  the  legislature,  in  this  very  statute, 
as  in  others  (a),  has  given  equal  efficacy  to  written  in- 
struments when  signed  by  the  parties  and  when  signed 
by  their  agents ;  but  in  all  these  cases  express  words 
are  employed  for  the  pm^ose,  marking  plainly  the  dis- 
tinction between  a  signature  by  the  party  and  a  signa- 
ture by  his  agent,  and  therefore  must  have  intended 
such  distinction  as  something  more  than  mere  form. 

In  other  cases  the  acknowledgment  may  be  made, 
either  by  the  person  himself,  or  by  his  agent ;  as  in  the 
case  of  the  title  of  a  mortgagee  (ft);  in  the  case  of 
money  charged  upon  or  payable  out  of  any  land  on 
rent,  at  law  or  in  equity  ;  in  the  case  of  legacies  (c); 
in  the  case  of  the  personal  estate,  or  any  share  of  the 
personal  estate,  of  any  person  dying  intestate  ((/);  in 
the  case  of  arrears  of  rent,  or  of  interest  in  respect  of 
any  such  sum,  or  legacy,  and  damages  in  respect  of  such 
arrears  (e);  and  in  the  case  of  debts  by  specialty  (/). 

In  the  sects-  14  and  28  of  the  3  &  4  Will.  4,  c-  27, 
the  acknowledgment  is  the  recognition  of  a  title  to  land 
or  rent  itself,  whilst  in  the  sects.  41  and  42,  and  in  the 
23  &  24  Vict.  c.  38,  s.  13,  the  acknowledgment  is  the 
recognition  of  a  right  to  property  merely  personal 


(y)  8  &  4  WUl.  4,  c.  27,  b.  28; 
Truloeh  y.  Jlobey,  12  Sim.  402. 

(z)  Fuller T.Jicdman,  26  Bear. 
614. 

(tf)  29  Car.  2,  c.  8,  as.  8,  4,  5, 
17;  8  &4  Will.  4,  c  42,  8.6;  8& 
4  Vict.  c.  105,  8.  84. 


(b)  I  Vict  c.  28  ;  Chinnery  r. 
JShans,  11  H.  L.  C.  115. 

(c)  8  &  4  Will.  4,  c  27, 8.  40. 
(<Q  28  &  24  Vict  c.  28,  a.  18. 
(e)  Sect  42. 

(/)  8  &  4  Will.  4,  c  42,  8.  5; 
8  &  4  Vict  c.  105,  8.  84. 
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Hence,  probably,  the  difference  between  the  former  two 
sections  of  the  former  statute  in  requiring  the  acknow- 
ledgment to  be  made  by  the  person  to  be  affected  by  it, 
and  the  latter  two  sections  and  statute  in  permitting 
the  acknowledgment  to  be  made  either  by  such  person 
or  by  his  agent. 

The  person  to  make  and  making  the  acknowledg-  Bj  one  of 
ment  may  be  the  only  person  who  may  hold  the  pro-  "^«™lp«^ 
perty  claimed,  or  against  whom,  or  against  which,  the 
claim  is  to  be  asserted,  or  one  of  several  of  such  persons. 

The  person  to  make  an  acknowledgment  of  title  to  Bj  the  penon 
land  or  to  rent  under  the  sect.  14  of  the  3  &  4  Will.  4,  J^4  2£'^^ 
c.  27,  is  the  person  in  the  possession,  or  the  receipt  of  c.  27. 
the  profits,  of  the  land,  or  in  receipt  of  the  rent,  and 
such  person  himself,  and  not  his  agent  (^). 

Even  imder  this  section,  however,  the  acknowledg-  When  his  riff- 
ment  may  be  signed  by  a  third  person,  for  and  at  the  by*motte/ 
request,  and  in  the  presence  of,  the  person  by  whom 
that  provision  requires  the  acknowledgment  to  be  given, 
and  who  fi:om  illness  may  be  imable  to  write  (A).  In 
such  a  case  the  signature  is  to  be  considered  as  that  of 
the  person  to  give  the  acknowledgment  (t). 

In  Hyde  v.  Johnson^  however,  a  letter  written  by  the 
wife  of  a  debtor,  in  his  name,  at  his  request,  and  sent 
by  him  to  the  creditor,  was  held  not  to  be  a  writing 
**  signed  by  the  party  chargeable  thereby"  ui^der  Lord 
Tenterden's  Act  (*).  And  the  terms  of  this  act  having 
been  adopted  in  the  Common  Law  Procedure  Amend- 
ment Act  (Ireland),  1853,  as  just  observed,  a  similar 
decision  was  made  in  a  case  depending  on  this  latter 
act(/).      In  that  case,  an  affidavit,  signed  with  the 


ig^  llIr.L.R.8;  Ley  Y,  Peter,  101.    See  also  Ball  y.  Dumter- 

8  Ex.,  N.  8.  101.  ville,  4  T.  R.  313. 

(A)  Lestee  of  the  Cbrporatiofi  (*)  9  Geo.  4,  c.  14;  2  Bing.  N. 

o/Ihtblin  V.  Judge,  11  Ir.  L.  R.  C.  776;   8  Scott,  289.    See  also 

8.     See  also  Hyde  v.  Johnson,  Pott  t.  Clegg,  16  M.  &  W.  821. 

supra.  il)  In  re  Clendinning,  9  Ir.  C. 

(i)  Ley  v.  Peter,  8  Ex.,  N.  S.  R.  284. 

L.  QQ 
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nnder  sect  28^ 


Whether  hy 
areoeiyer 
nnder  thoBe 
sectionfl. 


mark  of  the  deponent  when  in  such  a  state  of  disease  as 
to  be  unable  either  to  read  the  affidavit  or  to  attach  his 
signature  to  it,  and  as  to  render  necessary  the  reading 
of  it  to  him  by  a  third  person,  was  held  not  to  be  his 
act,  but  the  act  of  the  person  who  prepared  it. 
•  There  is  a  substantial  difference  between  the  case 
Lessee  of  the  Corpotation  of  Dublin  v.  Judge  and  lie 
case  of  'Hyde  v.  Johnson.  \vt  the  former,  the  signa- 
ture was  in  reality  that  of  the  person  to  give  it ;  in  the 
latter,  the  writing  was  by  a  third  person  in  her  own 
name  (m).  But  between  the  former  of  these  two  cases 
and  the  case  Re  Clendinning  the  difference  is  very 
slight.  In  the  latter  case,  and  also. in  Hyde  v.  Johnr 
son,  the  acknowledgment  was  to  create  a  personal  liabi- 
lity, whilst  an  acknowledgment  imder  the  sect;  14  vpi 
the  sect.  40  (n)  of  the  3  &  4  Will.  4,  c.  27,  creates  and 
requires  no  such  liability,  but  merely  recognizes  the  title 
of  a  person  out  of  possession. 

Xhe  person  to  make,  under  sect.  28,  an  adpiowledg^ 
ment  of  the  title  of  a  mortgagor  not  in  possession  of  the 
land,  or  in  the  receipt  of  the  profits  of  it,  or  in  receipt 
of  the  rent  comprised  in  the  mortgage',  but  in  the  pos- 
session or  in  the  receipt  of  the  mortgagee,  is,  as  under  the 
sect.  14,  the  mortgagee  himself,  and  not  his  agent  (o). 

Whethef  an  acknowledgment  under  those  sections. 
14  and  28  by  a  receiver,  appointed  by  a  court  of  com- 
petent jurisdiction,  of  the  estates  of  the  person  to  make 
the  acknowledgment  would  be  sufficient,  may  be  a 
question.  For  the  purpose  of  making  an  acknowledg- 
ment, either  by  payment  or  by  writing,  under  the  sect 
42  (p),  and  also  for  the  like  purpose  under  tlie  section 
40  of  the  same  statute  (7),  such  a  receiver  is  the'agent 


(m)  See  HeUhaw  y.  Langley. 
11  L.  J.,  N.  S.,  Eq.  17;  Ley  v. 
iVttfr,  8  Ex.,  N.  8.  101. 

in)  See  Toft  r.  Stephenwn,  1 
DeG.,M.  &G.41. 

(0)  Sect.  28,  3   &  4  Will.  4, 


c.  27;  Ih'uloeh  t.  JRohe^,  12  Sim. 
402. 

(P)  Chinnerw  t.  Sctuu^  11 
H.  L.  C.  116. 

(q)  See  Oroninr,'j)efmehjf,li. 
B ,  8  C.  L.  289. 
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of  the  person  liable  within  those  sections.  His  ac- 
knowledgment would  be  also  that  of  the  mortgagor 
within  the  1  Vict.  c.  28  (r).  The  latter  statute,  how- 
ever, is  altogether  silent  as  to  the  person  bj  whom  the 
acknowledgment  is  to  be  made;  and  therefore  the 
general  rule,  quifacitpBr  ahum  facit  per  se(s)y  would 
apply.  But  the  acknowledgment  under  the  section  14 
is  to  be  given  by  the  person  himself  in  possession,  or  in 
receipt  of  the  profits,  of  the  land,  or  in  receipt  of  the  ' 

rent ;  and  that  under  the  section  28  by  the  mortgagee 
himself,  or  by  the  person  himself  claiming  through 
him.  Each  of  these  sections,  whilst  expressing  how 
and  by  whom  an  acknowledgment  is  to  be  given,  is 
silent  as  to  an  acknowledgment  being  made  by  an 
agent.  Other  sections  of -the  same  statute  in  terms 
admit  such  an  acknowledgment.  .  But  this  distinction 
cannot  be  .regarded  as  merely  formal;  To  neglect  it 
would  be  legislating,  not  interpreting  (^).  The  suffi- 
ciency, therefore,  of  an  acknowledgment  under  these 
two  sections  by  such  a  receiver  could  only  be  main- 
tained on  the  ground  of  being  by  the  person  himself  to 
make  it  under  them  (u) ;  and  unless  capable  of  being 
so  considered  would  be  of  no  avail  Ct?). 

The  person  to  make  an  acknowledgment  of  the  right  Bj  person  to 
to  any  sum  of  money  charged  upon  or  payable  out  of  ^S^^'^er 
any  land,  or  any  rent,  or  to  any  legacy,  under  the  sect  iO. 
sect  40  of  the  3  &  4  WilL  4,  c.  27,  is  the  person  by 
whom  the  same  is  payable,  or  his  agent;    and  such 
person  means  a  party  liable  in  respect  of  his  interest 
in  (x),  or  some  person  connected  with  (y),  the  land. 

In  the  case  of  a  claim  by.  way  of  equitable  lien,  such  In  the  case 

(r)  Chinnery  t.  Ihant,  snpra.  (v)  Hyde  v.  Johnsofty  snpra. 

(#)  Vide  post,  Sect.  IV.  (<p)  Elvy  t.  Norwood,  6  De 

(0  Snpra,  p.  692  ;    Hyde  v.  G.  &  8.  240. 

Johman,  snpra.  (y)  Roddam  t.  M&rUy,  2  K. 

(«)  See    Oronin  y.  Dennehy,  &  J.  345. 
aaprs;  post.  Sect.  IV. 
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of  an  equitable 
lien, 


— or  aoon- 
Yejance  for 
indemnity. 


Bj  whom  for 
shaie  of  intes- 
tate's estate. 


Acknowledg- 
ment maj  1^ 
an  implied 
ODe. 


person  is  the  person  entitled  to  the  land  on  which  the 
charge  is  sought  to  be  fixed.  The  money  is  payable  by 
him  in  the  only  sense  in  which  it  is  payable  by  any  one. 
Unless  he  pays  it  he  will  lose  his  land,  and  it  is  obri- 
ously  in  that  sense  that  the  statute  in  such  a  case  speaks 
of  the  money  as  payable.  A  pre-personal  liability  is 
not.  necessary  (r). 

If  a  conveyance  be  made  of  lands  upon  trusts  for 
indemnifying  other  lands  sold  by  the  grantor  firom  in- 
cumbrances thereon,  but  not  affecting  the  indemnity 
lands,  the  duty  of  the  beneficial  owner  of  the  lands 
subject  to  the  indemnity  trusts  is  to  pay  the  interest, 
as  well  as  the  principal,  of  such  incumbrances ;  and  pay- 
ments of  interest  by  him  will  prevent,  as  respects  the 
lands  sold,  the  operation  of  the  sect.  40  upon  the  prin- 
cipal of  the  charge  (*). 

The  person  to  make  an  acknowledgment  of  the  right 
to  the  personal  estate  or  any  share  of  the  personal 
estate  of  an  intestate,  possessed  by  the  legal  personal 
representative  of  such  intestate,  under  the  23  &  24 
Vict.  c.  38,  s.  13,  is  the  person  accountable  for  the 
same,  or  his  agent 

An  acknowledgment  by  payment,  as  well  as  hj 
writing,  under  the  sect.  40  of  the  3  &  4  Will.  4,  c.  27, 
may  be  made  by  an  agent  of  the  person  liable,  as  well 
as  by  such  person  himself  (^).  This  section  is  silent 
as  to  the  person  by  whom  an  acknowledgment  by  pay- 
ment is  to  be  made  (tf ),  and  is  confined  to  cases  of  re- 
covery of  money.  The  1  Vict.  c.  28,  preserves,  by 
payment  of  principal  or  interest,  the  right  of  a  mort- 
gagee to  recover  the  land  (x),  and  is  silent  as  to  the 
person  to  make  the  payment;  but  to  both  provisions 


(r)  Ibfi  ▼.  Stephemony  1  De 
G.,  M.  &Q.  41.  ^e^tiao  Balding 
y.  Lane,  1  De  G.,  J.  &  8.  122. 

(«)  Homan  y.  Andrews,  1  Ir. 
Ch.  R.  106. 

{t)  Vincent    y.     Wellington, 


Longf.  &  T.  456;  CJUnmery  y. 
Ikfant,  11  H.  L.  C.  115. 

(M)  4  Ir.  C.  L.  B.  614. 

(x)  Fiyrd  y.  Ager,  11  W.  R 
1078. 
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the  same  principle  of  interpretation^  and  the  same  ratio 
decidendi^  are  applicable  (y). 

The   person   to   make   an  acknowledgment  of  the  By  whom 
right  to  arrears  of  rent,  or  of  interest  in  respect  of  "^^^^  **^  *^- 
any  sum  charged  upon  or  payable  out  of  any  land  or 
rent,  to  any  legacy,  or  to  damages  in  respect  of  such 
arrears,  under  the  sect  42  of  the  3  &  4  Will.  4,  c.  27,  is 
the  person  by  whom  the  same  is  payable,  or  his  agent. 

The  words  "  the  person  by  whom  the  same  is  pay- 
able," in  the  sect  42  of  the  3  &  4  Will.  4,  c.  27,  are  of 
such  large  import  and  meaning  that  they  would  com- 
prehend, not  only  a  mortgagor  and  his  representatives, 
upon  whom  the  contract  would  be  personally  binding, 
but  would  also  include  a  second  or  a  third  mortgagee, 
by  whom  the  principal  and  interest  due  to  the  first 
mortgagee  might  with  propriety  be  said  to  be  payable, 
inasmuch  as  the  estate  and  right  of  the  second  mort- 
gagee is  subject  and  posterior  to  that  of  the  first  mort- 
gagee, and  he  would  be  entitled  to  redeem  the  first 
mortgagee  upon  the  payment  of  the  principal  and  in- 
terest (z).  They  do  not  mean  merely  the  person  who 
is  liable  at  law  to  pay  the  interest  under  the  contract, 
that  is,  the  mortgagor  or  his  representatives,  and  not 
including  a  second  mortgagee,  as  held  by  Stuart, 
V.-C.  (a),  but  all  the  persons  against  whom  the  pay- 
ment of  such  arrears  may  be  enforced  by  any  action  or 
suit,  and  by  whom,  therefore,  as  they  have  a  right  to 
pay  such  interest  in  redemption  of  their  land,  inte- 
rest may  be  properly  said  to  be  payable.  If  a  legacy  is 
by  will  charged  upon  land,  which  is  then  specifically 
devised,  the  devisee  is  not  liable  by  any  contract  to  pay 
the  legacy  or  -the  interest  thereon ;  but  he  is,  neverthe- 
less, a  person  by  whom  such  legacy  and  interest  are 
payable,  for  he  is  entitled  to  redeem  the  lands  devised 

(y)  Ckitinery  v.  Evans,  11  H.  (a)  Balding  t.  Lane,  3  Gif^. 

L.C.  115.  561. 

(2)  11  H.  L.  C.  136. 
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Whether  by  a 
on  nncf 
bility. 


person  nnder 
disabilii 


to  him.  In  truth,  these  words  of  the  statute  appear  to 
have  been  selected  as  a  description  capable  of  induding 
not  only  every  person  liable  to  be  sued  at  law,  but  eveij 
person  who,  having  an  interest  in  the  land  sought  to  be 
charged,  might  be  properly  sued  as  a  defendant  in  a 
suit  in  equity,  brought  to  enforce  payment  of  the  prin- 
cipal and  interest  out  of  such  land.  The  intention  of 
the  enactment  is,  that  no  person  having  a  charge  on 
lands  shall  recover  more  than  six  years*  interest  on  such 
charge  against  any  other  person  having  an  interest  in 
the  lands,  without  an  acknowledgment  in  writing,  signed 
by  such  person,  or  by  some  former  owner  from  whom 
the  interest  is  derived;  and,  therefore,  the  effect  of  an 
acknowledgment  under  this  enactment  is  confined  to 
the  interest  of  the  person  making  such  acknowledg- 
ment (b)j  whilst,  as  we  have  just  seen,  an  acknowledg- 
ment under  the  sect.  40  may  affect  other  persons  besides 
the  person  making  it. 

The  person  making  the  acknowledgment  need  not  be 
a  person  who  is  personally  liable  to  the  charge  (c). 

An  acknowledgment  under  the  sects.  28,  40  and  42  of 
the  3  &  4  Will.  4,  c.  27,  when  made  by  a  mere  stran- 
ger, has  no  efficacy  (<f);  for,  as  Lord  Cranworth,  C, 
said  («),  with  reference  to  chapter  42  of  the  same  ses- 
sion, sect.  5,  in  pari  materid,  it  would  be  absurd  to 
suppose  that  the  legislature  meant  to  give  any  right 
against  the  debtor  by  the  act  of  a  mere  stranger. 

The  disability  of  a  person  against  whom  a  daim 
exists  does  not  relieve  the  claimant  firom  asserting  his 
claim  within  the  prescribed  period  of  limitation  {/)- 
But  whether  an  acknowledgment  made  imder  the  sects. 


(d)  Bolding  y.  Zan^,  1  De  G., 
J.  &  8.  122;  11  H.  L.  C.  186. 

(e)  Lord  St,  John  v.  Bough- 
ton,  9  Sim.  129;  Toft  t.  Stephen^ 
9on,  1  De  G.,  M.  &  G.  28;  Bold- 
ing y.  Lane,  1  De  G.,  J.  &  S. 
122;   Boddam  y.  Morley,  1  De 


G.  &  J.  1. 

{d)  Homan  t.  Andrewi^  1  Ir. 
Ch.  Rep.  106;  CMnnorftT.J^MMtj 
11  H.  L  C.  116. 

(tf)  Boddam  y.  Morlof,  1  De 
G.&J.l,ia   Seealaopost,p.600. 

(/)  Vide  ante,  pp.  661, 662. 
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14,  28,  40  and  42  of  the  3  &  4  Will.  4,  c.  27,  and  the 
fleet  13  of  the  23  &  24  Vict  c.  38,  by  the  person  to 
make  it  under  those  sections  respectively,  when  such 
person  is  under  any  disability,  would  be  valid,  is  at 
least  doubtAil.  The  chapter  42  of  the  same  session 
warrants  the  inference  that  such  an  acknowledgment 
would  be  valid ;  for  by  the  sect.  3  of  the  latter  chapter, 
claims  by  specialty  are  to  be  asserted  within  twenty 
years  after  the  cause  of  action,  but  not  after,  or  within 
twenty  years  after  an  acknowledgment  made ;  or  if  the 
person  making  the  acknowledgment  be,  at  the  making, 
beyond  the  seas,  then  within  twenty  years  from  the  re- 
turn of  such  person  (^).  Hence,  the  inference  on  this 
statute,  in  pari  materia  with  chap.  27,  is,  that  any 
other  disability  of  the  person  liable  will  not  prevent  an 
acknowledgment  by  him  having  the  same  effect  as  if  he 
were  not  under  such  other  disability. 

The  person  to  make  an  acknowledgment  of  any  debt  Bj  specialty 
by  indenture,  bond,  or  other  specialty,  or  any  recog-  J^^'^ 
nizance,  under  the  sect  5  of  3  &  4  Will.  4,  c.  42,  and 
the  3  &  4  Vict.  c.  105,  s.  34,  is  "  the  person  liable  by 
virtue  of  such  indenture,  bond  or  other  specialty,  or  such 
recognizance,  or  his  agent" 

In  Roddam  v.  Morley  (h),  it  was  observed,  that  the 
framers  of  the  act  had  in  their  mind  the  single  case  of  a 
sole  obligor,  and  that  the  case  of  a  bond  with  several 
obligors,  or  of  a  deceased  obligor,  never  occurred  to 
them.  If  so,  then  the  party  liable,  or  his  agent,  within 
these  sections,  so  far  as  the  intention  of  the  legislature 
is  concerned,  must  mean  the  individual  making  the  ac- 
knowledgment (i). 

In  some  instances  the  enactments,  admitting  an  ao-  In  case  of 
knowledgment  by  payment,  do  not  express  by  whom  J^^wtedgment 

(a)  Sect  5.  Coape  ▼.  Cresswell, 2  L.  R.,  C.  A. 

(Jl)  1  De  Q.  &  J.  1.  124. 

(i)  Per  Lord  Chelmsford,  C, 
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where  statate    such  an  acknowledgment  is  to  be  made,  and  lience  the 
"    ^  question  who  is  the  person  to  make  it. 

9  6ea4,c.  14.  Thus,  the  proviso  in  Lord  Tenterden's  Act  (A), 
that  ^^  nothing  herein  contained  shall  alter,  or  take 
away,  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatsoever;" 
that  is,  said  Tindal,  C.  J.  (/),  not  confining  the  effect  of 
payment  to  the  individual  paying,  but  of  any  payment 
made  by  the  principal  debtor,  or  any  one  acting  by  his 
authority;  that,  however,  never  can  mean  a  payment 
made  by  a  stranger,  and  without  authority  (m).  But 
the  payment  may  be  by  and  to  one  and  the  same  per- 
son ;  that  is,  by  him  for,  or  as  the  agent  of,  the  debtor 
and  to  himself  as  the  creditor  (n). 
3  &  4  Win  4,  Neither  the  sect.  5  of  the  3  &  4  Will.  4,  c.  42  (o), 
^  ^»  *^  nor  the  1  Vict.  c.  28  {p),  nor  the  sect.  34  of  the  3  &  4 
Vict.  c.  105,  express  by  whom  an  acknowledgment  by 
payment  is  to  be  made.  It  can  hardly  be  doubted, 
however,  that  as  well  imder  the  chap.  42  as  under  the 
3  &  4  Will.  4,  c.  27,  s.  40  (^),  and  the  3  &  4  Vict, 
c.  105,  the  statutes  imply  that  such  an  acknowledgment 
shall  be  made  by  the  same  person  as  is  to  make  an 
acknowledgment  in  writing.  There  can  be  no  doubt  it 
must  be  made  by  a  party  interested,  and  not  by  a  mere 
stranger  (r). 
Bj  one  or  The  person  or  persons  making  an  acknowledgment 

flBTend  persona  ^^^7  ^  ^^®  ^^  more  of  several  persons,  being  under  a 
liable.  joint,  or  a  joint  and  several,  or  a  common,  liability  in 

respect  of  the  claim,  or  claiming  under  a  common  title, 
and  then  arises  the  question  what  is  the  effect  of  such 

ik)  9  Geo.  1,  c.  14,  8. 1.  (o)  Roddam  y.  Morley,  1  De 

(0  Wyatt  V.  Hodwn,  8  Bing.  G.  &  J.  1,  18. 

809,  312.  (»)  See  Ibrtyth  y,  JBruf4Hee, 

(m)  Lin9eUY,Bon4or,2Bing,  8  Ex.  722;  Chinnery  y.  Beans, 

N.  C.  241.  11  H.  L.  C.  116. 

(n)  See  Brooklehurgt  t.  Jes-  {q)  Chinnery  t.  Evans^  gapn. 

Mop,  7  Sim.  439.    On  this  case,  (r)  Roddam  7.  Marley,  1  De 

see  Ibrdham  ▼.  Wallis,  10  Hare,  G.  &  J.  1,  6,  18;  Coajfe  ▼.  Cre9- 

217.  weU,  L.  B.,  2  Eq.  Ca.,  C.  A.  112. 
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an  acknowledgment  with  reference  to  the  other  person 
or  persons  so  liable,  or  so  claiming. 

The  court  said,  in  Kirkwood  v,  Lloyd  («),  that  the  Principal  and 
authorities  in  England  establish  that  tibe  acknowledg-  *™**y- 
ment,  to  affect  another  person  than  the  person  giving 
it,  must  be  by  a  person  expressly  or  impliedly  autho- 
rized to  make  it  on  behalf  of  the  person  sought  to  be 
affected  by  it ;  but  that  those  in  Ireland  establish  that 
the  acknowledgment  will  bind  every  other  person  liable 
whether  standing  in  privity  or  not  {t).  In  Kirkwood 
V.  Lloyd  is  shown  when  an  acknowledgment  by  one 
person  will  not  affect  another,  and  all  the  distinctions 
as  to  privies  are  noticed.  The  acknowledgment  in 
Warrens  v.  0*Shea  was  by  a  principal  debtor,  and  was 
held  to  bind  the  personal  representatives  of  a  surety, 
although  made  after  the  death  of  the  surety. 

In  England,  down  to  nearly  the  end  of  the  reign  of  Joint-con- 
George  the  Fourth,  and  in  Ireland,  down  to  the  middle  debtora.*^'*^ 
of  the  present  reign,  where,  two  or  more  persons  were 
jointly,  or  jointly  and  severally,  liable  on  a  simple  con- 
tract and  independent  of  partnership  {u\  although  the 
principle  seems  applicable  equally  to  joint  contractors 
who  are,  as  to  those  who  are  not,  partners  (ar),  an  ac- 
knowledgment by  one  or  more  of  such  persons  during 
the  existence  of  the  joint  liability,  even  after  the  expi- 
ration of  the  period  of  limitation  ( y),  would  prevent 
the  operation  of  the  Statute  of  Limitations  as  against 
the  other  or  others  (z),  but  made  afl^r  the  joint  liability 
had  determined,  would  not  prevent  the  operation  of  the 
statute  against  the  other  or  others  (a),  for  on  such  de- 


!; 


i)  11  It.  Eq.  R.  661.  (2)   Whitcomh  v.    WkUing,  2 

i)   Warrefu  t.  0*/^ea,  stated  Doug.  652;  Burleigh  v.  Stott,  8 

ll^Ir.  Eq.  R.  576.  B.  &  C.  36. 

(i«)  See  Ibrdham  t.    Wallu,  (a)  Atkins  y.  Tredgold,  2B.  & 

10  Hare,  217.  C.  23;  Slater  v.  Lawton,  1  B.  & 

(x)  See  Clark  t.  Alexander,  Ad.  396;   Putnam  r. .  Bates ^   3 

8  Scott,  N.  R.  147.  Rosa.  188;  Ibrdham  v.    WallU, 

(if)  JPerhamy,  Raynal,  2Bmg,  10    Hare,    217;    Brandram   v. 

306:  Wharton,!  B.&AldAQSi  Wag 
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termination  the  ori^al  joint  liability  becomes  the 
several  one  of  the  parties  to  it  (b) ;  and  these  cases  are 
not  affected  bj  the  peculiar  considerations  arising  oat 
of  the  relation  and  authority  of  partners  (c;. 

This  principle  is  founded  in  justice.  Apart  from 
purely  legal  considerations,  it  cannot  be  doubted,  that 
it  ought  not  to  be  in  the  power  of  any  person,  by  his 
admission,  to  reyive  a  right  against  another,  which, 
but  for  that  admission,  would  have  been  wholly  extin- 
guished (rf). 

This  principle  is  applicable,  independently  of  the 
relative  liability  of  real  and  of  personal  estate  to  the 
claim ;  for  the  existence,  or  non-existence  of  the  de- 
mand, depends  upon  the  act  of  the  person,  and  not  upon 
that  relative  liability  {e). 

In  the  former  reign,  as  to  England  (/),  and  in  the 
latter  reign,  as  to  Ireland  (^),  the  legislature  enacted 
that  two  or  more  joint  contractors,  or  executors  or  ad- 
ministrators of  any  contractor,  should  not  be  made 
liable  by  only  an  acknowledgment  or  promise  in  writing 
made  by  one  or  more  of  the  others,  but  left  the  effect  of 
an  acknowledgment  by  payment  untouched,  and  there- 
fore such  an  acknowledgment  by  one  of  several  joint 
contractors  during  the  joint  liability  was  the  acknow- 
ledgment of  all  (A) ;  although  made  after  the  period  of 
limitation  had  expired  (t ),  but  not  afiier  the  joint  lia- 
bility had  ceased  (A). 

Again  in  the  present  reign,  and  both  as  to  England 
and  Ireland,  the  legislature  enacted  that  two  or  more  co- 
contractors  or  co-debtors,  or  executors  or  administrators 

T.  Boisett,  6  Hare,  55;  Davids  t.  4  Man.  &  Rj.  440;  Channel  r. 

Edwards,  7  Ex.  22.  IHtehbum,   5   M.    Ak  W.    494; 

{b)  Atkins  T.  Tredgold,  supra.  Oodda/rd  t.  Ingratu^  8  Q.  B.  8S9; 

{0)  Fardham    y,     WaUu,    10  Wyatt  t.  JTodson,  8  Bing.  809. 

Hare,  217.  See  alao  Clark  y.  Alexand^,  8 

id)  10  Hare,  228.  Scott,  N.  B.  147. 

e)  lb.  »  (t)  Manderstan  t.  ^herU^n, 

/)  9  Geo.  4,  c  14,  8.  1.  Channel  t.  JhUhbnm^  sapn. 


(V 


)  16  &  17  Vict.  c.  118,8.  24.  {h)  Jkiriei  t.  Sdwards,  7  Ex. 

(X)  Mandertton  t.  RaberUon,      22. 
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of  any  contractor  shall  not  lose  the  benefit  of  the  former 
.  Statutes  of  Limitation  (/),  by  reason  only  of  part  pay- 
ment by  the  other  or  others  (m). 

Therefore  neither  an  acknowledgment  in  writing,  nor     * 
one  by  part  payment,  made  by  one  or  more  of  several 
joint  contractors  or  co-debtors,  liable  either  jointly,  or 
jointly  and  severally,  or  of  several  executors  or  admi- 
nistrators, can  now  affect  any  of  the  others  (n). 

Where,  however,  a  right  exists  to  or  against  real  esh  One  or  more 
t^te  claimed  by  several  persons  under  a  common  tide  ®^  "^?!^P*^ 
jointly,  or  in  common,   or  for   different  interests,  an  nnderacom- 
admission  by  some  of  them,  as  regards  the  right  against  """  ** 
the  estate,  before   that  right  has  been  extinguished, 
may  affect  the  shares  or  interests  of  the  other  or  others. 

As  to  the  title  to  land  and  rent  under  the  section  14,  Coparoenen 
and  as  to  the  right  to  charges  thereon  under  the  section  ^^  othera, 
40,  and  to  arrears  of  rent  and  of  interest  for  such 
charges  under  the  section  42,  an  acknowledgment  made 
by  one  of  several  persons  who  are  coparceners,  joint 
tenants  or  tenants  in  common,  will  not  affect  the  others; 
for  by  the  section  12  the  privity  of  possession  existing 
between  persons  standing  in  those  several  relations 
before  that  enactment  (o)  is  now  taken  away,  and  each 
of  them  has  a  separate  and  distinct  possession. 

An  acknowledgment  by  one  of  several  mortgagors  in  Mortgagon. 
possession  will  bind  the  others.  This  proposition  may 
be  inferred  from  the  section  28 ;  for  that  enactment 
expressly  excludes  the  effect  of  an  acknowledgment  by 
one  of  several  mortgagees,  upon  the  others,  and  at  the 
same  time  gives  to  all  of  several  mortgagors  the  benefit 
of  an  acknowledgment  to  one  only.  Therefore  as  the 
statute  is  silent  as  to  acknowledgments  by  one  of  several 


(0  21  Jac.  1,  c.  16,  B,  3;  8  &  (w)  19  &  20  Vict  c.  97,  8.  14. 

4  Will.  4,  c.  42,  8.  8,  as  to  bto-  (n)  See  CoohrUl  v.  Sparket,  1 

cialt7  debts;  16  &  17  Vict  c.  113,  H.  &  C.  699. 

B.  20  (I.),  bj  leason  onljr  of  part  (,o)  See  Co.  litt.  169  a. 
payment  by  the  other  or  others* 
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Owners  of 
divers  luids 
sabjecttoa 
common 
charge, 


mortgagors^  the  intention  of  the  legislature  would  seem 
to  be  that  the  acknowledgment  bj  one  of  .several  mort- 
gagors should  bind  all.  Expressio  unius  exclusw  aU 
terius.  The  Ist  Vict.  c.  28  is  silent  as  to  who  is  to 
make  an  acknowledgment  under  it  of  the  title  of  the 
mortgagee,  and  if  the  statute  implies  that  it  maj  be 
made  by  the  party  liable  or  his  agent,  the  assignee  of 
the  equity  of  redemption  who  covenants  to  pay  the 
mortgage  money  and  interest,  or,  in  equity,  who  enters 
into  no  express  covenant  to  pay  (/?),  is  an  agent  for  the 
purpose  (7),  and  the  acknowledgment,  if  made  by  a 
tenant  for  life  of  the  equity  of  redemption,  and  beibre, 
but  not  after,  the  expiration  of  the  period  of  limitation, 
will  bind  the  remainderman  (r). 

An  acknowledgment  by  one  or  more  of  several  mortr 
gagees  in  the  possession  or  the  receipt  of  the  profits  of 
the  land,  or  the  receipt  of  the  rent,  affects  only  the 
person  or  persons  making  the  acknowledgment  (s) ;  and, 
if  made  by  a  person  entitled  for  life  imder  the  mort- 
gagee, and  before,  but  not  after,  the  period  of  limitatioD 
fixed  by  this  section  has  expired,  will  bind  the  persons 
entitled  in  remainder  under  the  mortgagee  (f). 

Where  divers  lands  are  subject  to  one  common 
charge,  as  a  fee  fiirm  rent(M),  a  judgment  (x),  or  a 
mortgage  (y),  the  acknowledgment  by  any  one  of  seve- 
ral owners  of  separate  and  distinct  parts  of  such  lands, 
or  by  his  agent,  wiQ  preserve  the  charge  against  all 
who  are  entitled  to  the  other  parts  of  them  originally 
subject  to  the  charge,  and  not  released  or  given  up  by 


ip)  See  Lord  Eldon's  jndg- 
ment  in  Waring  v.  Wardy  7  Ves. 
337. 

(q)  Fortyth  y.  Brutawe,  8  Ex. 
716. 

(r)  Oregwn  v.  Hindley^  10 
Jut.  883. 

(*)  3  &  4  Will.  4,  c.  27,  s.  28. 

it)  Gregson  v.  Hindleyj  10 
Jut.  383. 


{u)  JrohbUhop  of  Ihthlim  ▼. 
Lord  Trimletton,  12  Ir.  Eq.  R. 
265;  Warren  t.  Bateman,  Flan. 
&  K  454. 

(a?)  Kirkwood  v.  Uoyd,  11  Ir. 
Eq.  B.  561;  12  lb.  585;  MarrU 
▼.  Herbert,  9  Jr.  C.  R.  327. 

(y)  Chinnery  t.  Etant,  11  H- 
L.  C.  115. 
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the  owners  of  the  charge,  so  long  as  the  charge  itself  is 
subsisting  (z). 

In  Dickinson  v.  Teasdale{a\  Sir  John  Romilly, 
M.  R.,  seems  to  have  considered  that  in  the  case  of  a 
general  charge  of  debts  on  real  estate,  and  a  devise  of 
a  part  of  the  estate  to  one  person,  and  of  the  other  part 
to  another,  an  acknowledgment  by  one  devisee  would 
not  affect  the  other,  because  there  is  no  privity ;  and 
he  said,  if  a  testator  charge  his  estate  with  a  sum  of 
money,  and  devise  the  estate  to  four  different  devisees, 
and  one  of  them  think  fit  to  pay  the  interest  on  the 
charge,  it  will  bind  him,  but  not  the  others.  In  the 
subsequent  case  of  Chinnery  v.  Evans  {h\  however, 
where,  as  in  the  case  supposed,  there  was  one  mortgage 
of  several  estates,  the  payment  of  interest  by  the  agent 
of  the  owner  of  one  of  the  estates  was  held  to  preserve 
the  mortgage  as  against  the  owners  of  the  other  estates. 

But  where  lands  are  subject  to  separate  charges, —  —separate 
and  a  moiety  of  an  entire  charge  may  be  a  separate  ^^*^8®®- 
charge, — such  an  acknowledgment  by  the  owner  of  one 
part  of  the  lands  will  not  preserve  the  charge  as  against 
the  owner  of  the  other  part  of  them. 

Thus,  where  a  testator  creates  in  moieties  a  charge 
upon  his  real  estate,  and  imposes  one  moiety  of  the 
charge  upon  one  part  of  the  estate  devised  to  one  per- 
son, and  the  other  moiety  of  the  charge  upon  the  other 
part  of  the  estate  devised  to  another  person,  the  ac- 
knowledgment by  one  devisee  will  not  keep  alive  the 
charge  as  against  the  other,  for  there  is  no  privity  be- 
tween them  (c). 

One  of  two  joint  beneficial  owners  of  lands,  subject  One  of  two 
to  trusts  for  indemnifying  other  lands  fi-om  charges  i^ereT*^ 
thereon,  has  implied  authority  to  make  an  acknowledg- 

(z)  See   also   Homa/n  t.  An-  (e)  IHokinion  y.  Ibatdale,  81 

drewi,  1  Ir.  Ch.  Rep.  106.  Beay.  511;  affirmed  on  appeal,  1 

{a)  81  Beay.  511,  519,  520.  De  G.,  J.  &  8.  52. 
(d)  Supra. 
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whom  it  binds 
and  does  not 
bind. 


ment  of  such  charges,  and  such  acknowledgment  wOI 
bind  the  persons  entitled  to  the  lands  originaDj 
charged  (rf). 

But  where  one  of  such  joint  beneficial  owners  is  not 
liable,  and  the  indemnity  lands  are  not  liable  to  a  com- 
mon charge,  the  onlj  ground  on  which  such  a  payment 
of  interest,  if  made  in  proper  time,  can  affect  the  owner 
of  the  purchased  lands  is,  that  he,  the  joint  beneficial 
owner  of  the  indemnity  lands,  is  to  be  considered  as  the 
agent  of  the  owner  of  the  purchased  lands,  if  the  e£fect 
of  the  act  of  payment  of  principal  or  interest  be  to 
indemnify  and  exonerate  those  lands  {e). 

An  acknowledgment  by  one  of  two  conusors  of  a 
judgment,  who  has  conveyed  his  estates  to  trustees 
for  the  benefit  of  his  creditors,  may  be  taken  either  as 
by  himself,  or  as  the  agent  of  the  trustees,  and  bmds 
the  other  conusor  (/)• 

An  acknowledgment  by  a  trustee  in  trust  to  sell  and 
pay  debts  (^),  and  as  well  when  appointed  by  the  Court 
of  Chancery  in  the  place  of  an  original  trustee,  as  when 
appointed  by  the  creator  of  the  trust  himself  (A),  will 
bind  the  cestui  que  trust.  But  if  the  trustee  be  also 
executor  (2),  or  admini9trator  (A),  it  may  not  bind  the 
cestui  que  trust;  and  made  by  him  in  his  character  of 
personal  representative,  will  not  affect  a  devisee  of  real 
estate  (Z). 

So  an  acknowledgment  by  an  executor  in  an  ordi- 
nary case  (fit)  will  preserve  a  claim  as  against  all  parties 
beneficially  interested  in  the  personal  estate,  but  not 
against  the  heir  to,  or  the  devisee  of,  real  estate  (n). 


(d)  Homan  t.  Andr&w9,  1  Ir. 


i.B( 


(«)  Ib- 

(/)  Vincent  t.  WeUinffUm, 
Longf.  &  T.  456. 

{£)  Lord  St,  John  t.  Bou^h- 
ton,  9  Sim.  219. 

(A)  Toft  Y.  Stsphomon,  1  De 
G.,  M.  &  6.  28. 


(i)  Ibrdkam  t.  WaUis,  10 
Hare,  217. 

(k)  Ooope  T.  CreufvsU,  L.  B., 
2  Bq.  C.  C.  A.  112. 

(0  Putnam  t.  Bates,  3  Rns*. 
188;  Ibrdhamy.  WaUu,mp»^ 

(m)  lDeG.,M.&G.41. 

(»)  PHtnam  ▼.  Batet,  IM- 
ham  T.  WaUUf  Otope  ▼.  CreM§- 
fvellf  supra. 
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One  of  Beveral  executors  or  administrators  who  are  "Bj  one  of 
in  the  possession,  or  the  receipt  of  the  profits,  of  chat-  ^tora^OT^^ 
tels  real,  or  in  the  receipt  of  a  rent  of  that  nature,  or  administraton, 
who  are  entitled  to  such  chattels  subject  to  a  charge  * 
thereon,  maj  happen  to  give  an  acknowledgment  of  the 
title  to  such  chattels  under  either  the  section  14,  or  the 
section  28  of  the  3  &  4  Will.  4,  c.  27,  of  such  chattels, 
or  under  the  section  40  to'  such  charge  thereon,  and 
the  question  will  then  be  whether  and  how   fiu*  the 
others  are  or  may  be  affected  by  such  acknowledgment. 

Co-executors,  however  numerous,  are  regarded,  in  How  co-exe- 
law,  as  an  individual  person;  and,  by  consequence,  the  remidS^and 
acts  of  any  one  of  them  in  respect  of  the  administration  ^^  power  of 
of  the  effects,  are  deemed  to  be  the  acts  of  all(o). 
Thus,  the  release  of  a  debt  (/?),  the  settlement  of  an 
account  (y),  which,  being  evidence  of  payment,  must 
be  by  him  in  his  representative  capacity  (r),  the  assent 
to  a  legacy  («),  the  attornment  (^),  the  grant  or  sur- 
render of  a  term  («),  by  one  of  several  executors  will 
bind  all,  for  they  all  have  a  joint  and  entire  authority 
over  the  whole  property  {x) ;  but  as  an  assignment  of 
a  mere  chose  en  action  gives  no  legal  advantage,  and  is 
operative  in  equity  only,  a  court  of  equity  will  not  act 
upon  such  assignment,  and  interfere  to  give  the  parti- 
cular creditor  an  advantage  against  the  other  executors 
and  the  general  creditors  fy). 

On  the  same  principle  an  acknowledgment  by  one  of 
several  executors  or  administrators  of  the  title  to  chat- 
Co)  ToQch.484;  Em  parte  Rig-         it)  Bj,  28  b.  in  maig.;  1  Mad. 
hy,  19  Yes.  462.  616. 

(p)  Jaoomb   y.    Harwood,   2  («)  Simpton  y.  Chutteridge,  1 

Yea.  Sen.  267;  Herbert  y.  PigoU^      Mad.  616.     See  also  Turner  y. 
4  Tjrrw.  285.  Hardey,  9  M.  &  W.  770. 

iq)  SmUhY.  Hverett,  27  BetLY.  (x)  1   Roll.   Ab.  924;  Exora. 

446.  (O.),  Com.  Dig.  Administration 

(r)  Scholeif  y.  Walton,  12  M.      (B.  12);  Owen  y.  Owen,  I  Atk. 
&  W.  610.  496. 

(«)  Com.  Dig.  Administration  (y)  Lepard  y.  Vernon^  2  Yes. 

(c  8);   Cble  y.  Miles,  10  Hare,      &B.61. 
179. 
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tels  real  under  the  section  14,  and  of  the  right  to  a 
charge  thereon  under  the  section  40,  will  bind  the 
other. 

An  acknowledgment  under  the  section  28  by  one  of 
several  executors  in  possession  as  mortgagees  but  in  only 
their  representative  character,  will  bind  alL  Under 
that  section  indeed,  in  the  case  of  more  than  one  mort- 
gagee, and  of  an  acknowledgment  by  one  or  more 
short  of  all,  the  acknowledgment  binds  only  the  person 
or  persons  making  it,  and  not  the  person  or  persons 
entitled  to  any  other  imdivided  or  divided  part  of  the 
money,  or  land,  or  rent.  But  this  is  to  be  imderstood 
where  the  mortgagees  claim  several  and  distinct  in- 
terests, and  not  where  they  claim  in  a  representative 
character  and  collectively  as,  in  &ct,  one  mortgagee, 
where  there  are  several  executors  or  administrators. 
When  liable  But  one  of  several  executors  or  administrators,  who 

ructer  per-  "*  *^*  character  are  liable  to  a  charge,  apart  from  the 
aonally  only,  land  or  rent,  or  to  a  legacy,  under  the  section  40,  or  to 
arrears,  under  the  section  42,  may  also  happen  to  give 
an  acknowledgment  of  the  right  to  such  chai^,  lcgacj» 
or  arrears,  and  the  question  will  then  be  whether  and 
how  fiir  the  others  are  or  may  be  personaUy  liable  to 
such  charge,  legacy,  or  arrears. 

Though  one  executor  may  dispose  of  the  assets  d 
the  testator  so  as  to  bind  the  others,  they  cannot  seve- 
rally make  a  new  contract  so  as  to  bind  each  other  (r), 
or  create  a  new  liability  and  impose  a  charge  on  the 
others  personally  and  in  their  own  individual  character, 
which,  without  such  act,  would  never  have  existed  (a), 
as  in  taking  possession  of  a  chattel  real  or  personal  {b)^ 
or  by  a  devastavit  (c) ;  and  one  executor  is  not  the 

(z)  Per  Lord  Abineer,  Turner         (jo )  Hargthorpe  t.   lUt^ertK 

T.  Hardey,  9  M.  &  W.  770,  773.  Cro.  El.  818;  WiUiamM  t.  JVwbp% 

(fl)  Nation  t.  Tozer,  4  Tyrw.  2  Beav.  472;  WlUiama'  Exors., 

561.  pt.  4,  bk.  2,  cli.  2,  8. 2. 

(ft)  T). 
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agent  of  another  to  bind  him  by  contract  (cf).  The 
same  principle  extends  to  one  of  several  administn^ 
tors  (e). 

In  this  respect  no  distinction  between  express  or  Whether  the 
written  acknowledgments,  and  acknowledgments  im-  mt^^be  m?" 
plied,  as  by  payment,  exists,  although  sometimes  sug-  press  or  only 
gested.     The  effect  of  the  former  kind  of  acknowledg-     ^ 
ment  sometimes  may  differ  from  the  effect  of  the  other 
kind.     The  effect  of  the  former  kind  is  confined  to 
the  person  making  it(/),  but  the  latter  kind,  as  re- 
lieving, pro  tanto^  from  the  conmion  liability,  is  a  be- 
nefit to  aU  the  persons  liable.     This  distinction  may 
possibly  account  for  the  difference  in  the  language  of 
the  3  &  4  Will.  4,  c.  42,  s.  5,  between  acknowledg- 
ments in  writing  and  by  part  payment,  which,  as  to  the 
person  making  them,  seem  intended  to  be  placed  on  the 
same  footing,  payment  being  treated  as  one  species  of 
acknowledgment  (  g). 

An  express  acknowledgment  by  one  of  several  exe-  ExpTen  by 
outers  has  been  held  not  to  deprive  the  others  of  the  depri^the 

benefit  of  the  Statute  of  Limitations  (A).     Of  this  de-  otheraof  the 
-TkiT*  -T-  1  T        benefit  of  the 

cision,  Farke,  B.,  said,  ^^  it  appears  to  me  that  that  gutate. 

case  is  founded  in  justice  and  good  sense,  and  ought  to 

be  followed  "  (i).     If  made  by  a  sole  executor,  it  will 

take  a  case  oiit  of  the  statute  (A). 

Whether  an  implied  acknowledgment  by  payment  Whether  when 

by  one  executor  will  deprive  the  others  of  the  benefit  ""P*^®^  ®"v  • 

of  the  statute  was  noticed  in,  but  not  decided  by,  the 

cases  of  Atkins  v.    Tredgold{l)i   and   APCuUoch  v. 

(d)  Per  Parke,  B.,  Turner  t.  (h)  9  Geo.  4,  c.  14;  TuUock  t. 

JSardey,  sapra.  Xhinn,  1  By.  &  M.  416. 

(O  2  Yes.  sen.  267;    Touch.  (t)  SchoUy  t.  Walton,  12  M. 

48^,  486;  Smith  t.  Ecerett,  27  &  W.  610. 

Bear.  454.  (>b)  Smith  t.  Poole,  12  Sim.  17. 

(/)  See  Bolding  v.  Lane,  1  See  also  Briggsr.  Wilson,  5  De 

De  a,  J.  &  S.  122.  G.,  M.  &  G.  12. 

(a)  Coope  y.  Oresmell,  L.  R.,  (Q  2  B.  &  C.  23. 
2Eq.  C.,C.  A,  112,123. 

L.  BR 
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Dawes  (m)«  The  question  arose  in,  but  was  not  de- 
cided by,  Scholey  y.  Walton  (n).  Lord  Abinger  there 
said,  probably  one  executor  may  by  his  acts  bind 
another,  but  he  must  do  the  act  a^  an  executor.  Paike, 
B.,  in  the  same  case,  seemed  to  think  the  act  should 
also  be  with  the  intention  of  binding  the  assets  of  the 
testator.  The  payment  was  held  to  have  been  made 
by  the  executor,  not  qua  executor,  but  in  his  own 
right  {o).  On  principle  the  two  kinds  of  acknowledg- 
ment, with  reference  to  this  question,  appear  to  be  un- 
distinguishable,  and  the  same  effect  ought  to  be  given 
to  one  as  to  the  other. 
B7  one  of  An  acknowledgment  therefore  by  one  of  seyeral  exe- 

partnen ;  cutors  or  administrators  of  a  charge  under  the  section 
40,  or  of  arrears  under  the  section  42,  so  as  to  erealie 
any  personal  liability  thereto  in  that  character  i^iit 
from  the  land,  or  to  a  legacy  under  the  former  sec- 
tion (;?),  will  not  affect  the  others, 
^a  nirety ;  One  of  several  partners  may  take  out  of  the  Statute 

of  Limitations,  by  an  acknowledgment,  a  claim  in  re- 
lation to  the  property,  or  a  liability  of  the  partnership 
as  against  the  other  partners  {q). 

The  payment  of  interest  by  a  surety  in  a  bond  giveD 

as  a  collateral  security  for  a  sum  of  money  primarify 

secured  by  a  mortgage  of  a  reversionary  legacy  charged 

on  land,  and  payable  on  the  death  of  the  surety,  will 

preserve  the  right  of  the  mortgagee  to  the  benefit  of 

the  legacy  so  assigned,  although  his  right  to  the  mor^ 

gage  debt  may  be  barred  (r). 

—a  mortgagor       As  between  a  mortgagor  and  first  and  second  mort- 

te^^m^   g«g«e«.  an  acknowledgment  by  the  mortgagor  to  the 

gagees.  first  mortgagee  affects  the  mortgagor  only,  and  wiQ 

(to)  9  Dow.  &  R.  40.  (^)  Seo  Perry  v.  Jaek»o%,  4  T. 

(n)  12  M.  &  W.  610.  R.  616,  619}  Clark  j.AU»uder, 

(0)  See  alflo  Bauett  t.   Way,  8  Scott,  N.  R  147. 

6  Hare,  66.  (r)  Seaaer  v.  Awtat^  3  Jor., 

(p)  See  JBTolUMd  v.  Clark,  I  N.  S.  484;  26  L.  J.,  N.  S.,  Ol  809, 
You.  &  C.  C.  C.  161. 
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not  affect  the  second  mortgagee  bo  m  U)  enable  the 
first  mortgagee  to  claiin  from  the  estate,  as  against  the 
second  mortgagee^  more  than  six  years'  arrears  of  in- 
terest on  his  security  (*)• 

Where  a  right  exists  to  or  against  real  estate  claimed  B  j  one  of 
by  several  persons  who  are  entitled  to  different  interests,  JSTing  dlS«^* 
or  some  of  whom,  in  addition  to  being  beneficial  owners,  ®"*  mtereets, 
may  also  fill  other  wholly  different  characters,  and  the  filling  two 
rights  and  liabilities  incident  to  those  characters  may  ^*™^**"^ 
be  in  law  wholly  different  (^),  an  acknowledgment  by 
one  person  so  entitled  may  bind  the  others,  or  by  <Hie 
imd  iJie  same  person  filling  different  characters  may 
hind  him  either  in  both,  or  in  only  one  of  such  cha- 
racters. 

A  tenant  for  life  and  a  tenant  in  remainder  are  Tenant  for 
priyies  in  estate;  and  as  in  the  case  of  a  release  {u),  so       ' 
in  the  case  of  acknowledgment,  when  made  by  the 
fi^rmer  before,  but  not  after,  the  expiration  of  the  period 
of  limitation,  will  bind  the  latter  (x). 

In  FordkamY.  WaUi8{y\  Turner,  V.-C,  said,  it  j";^"8**^ 
may  occasion  great  inconvenience  if  payment  of  in- 
terest by  a  tenant  for  life  of  land  charged  with  a  prin- 
cipal debt  is  not  to  bind  the  remainderman  from  setting 
up  the  statute,  becaiise  the  creditor  may  receive  interest 
for  twenty  years,  and  then  lose  the  principal,  because  he 
has  not  sued  within  six  years.  In  Coope  v.  Cress- 
well.  Lord  Chelmsford,  C,  said,  that  in  the  case 
of  a  charge  on  land  the  tenant  for  life  and  the  re- 
mainderman of  the  land  are  so  united  in  interest  that 
the  payment  by  the  one  might  be  regarded  as  an  ac- 
knowledgment of  the  charge  by  the  other. 

Where  a  settlement  recites  the  existence  of  prior 


(#)  Boldviuf  T.  L€me,  1  Be  G.,  {u)  Co.  Litt.  267  b. 

J.  &  S.  122;  11  H.  L.  C.  135.  (<0)  Gregion  y.  MvndUy,   10 

(t)  See  Putnam  v.  Bateg^  8  Jnr.dSS. 

Buss.  188;  Ibrdham  r.  WallU,  (y)  17  Jnr.  228,  229;  10  Hare, 

10  Hare,  217.  217. 

RB2 
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incumbrances,  and  the  settlor  cuts  down  his  estate^ 
which  is  subject  to  the  prior  incumbrances,  to  an  estate 
for  life,  an  acknowledgment  signed  by  him,  after  he  has 
become  tenant  for  life,  is  an  acknowledgment  signed  by 
the  person  by  whom  the  interest  is  payable  within  the 
meaning  of  the  section  42  of  the  3  &  4  WilL  4,  c  27 ; 
for  although  a  sum  of  money  secured  by  a  bond  is  not 
a  smn  of  money  payable  out  of  land  within  the  meaning 
of  the  3  &  4  Will.  4,  c.  27  (z),  yet  as  a  payment  or 
acknowledgment  by  a  tenant  for  life  of  lands  devised 
by  the  obligor  in  a  bond,  after  the  date  of  the  bond,  is 
binding  on  a  remainderman  under  the  statute  of  the 
3  &  4  Will.  4,  c.  42  (a),  there  is  no  substantial  di£^ 
ence  between  that  case  and  a  payment  or  acknowledg- 
ment by  a  tenant  for  life  under  the  3  &  4  Will.  4,  c.  27. 
It  may  no  doubt  be  argued  that  there  is  a  distinction 
between  a  payment  by  a  tenant  for  life,  who  thereby 
performs  the  duty  of  keeping  down  the  interest^  and  an 
acknowledgment  in  writing  as  to  interest  being  due, 
which  is  not  in  accordance  with  his  duty  as  tenant  for 
life ;  but  it  is  to  be  observed  that  the  express  language 
of  the  3  &  4  Will.  4,  c.  42,  places  acknowledgments  by 
writing,  and  acknowledgments  by  payment,  on  exactly 
the  same  footing.  The  two  statutes  are  in  pari  ma- 
teria, and  the  language  in  both,  with  reference  to  ac- 
knowledgments, is  much  the  same.  Therefore  an  ac- 
knowledgment by  payment  of  interest  by  such  a  tenant 
for  life  preserves  the  charge  against  the  remaindennen, 
although  in&nts  (i). 
As  eridence  An  acknowledgment  by  a  tenant  for  life  of  lands 

^j^j!^*  charged  with  a  rent-charge  in  fee  is,  imder  the  section 
42,  evidence  against  the  remainderman  as  to  the  amoont 
of  arrears  of  such  rent-charge  (c). 

{%)  Roddam  t.  Morley,2K.  &  15  Ir.  Ch.  Rep.  445.     See  aln 

J.  866,  S,  a  1  De  G.  &  J.  1.  Burrowes  v.   (Shre,  6  H.  L.  G 

(a)  Roddam  y.  Morley,  1  Be  907. 

G.  &  J.  1.  (c)  amith  T.  SnUky  5  Ir.  Ch. 

{h)  Be  I%txJnauHce$,  Minors,  Rep.  88. 
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In  Bolditiffr.  Lane{d\  Lord  Westbury,  C,  said, 
the  intention  of  the  3  &  4  Will.  4,  c,  27,  s.  42,  was  to 
enact  a  plain  and  simple  rule,  that  no  person  having 
a  charge  on  lands  shall  recover  more  than  six  years' 
interest  on  such  charge,  against  any  other  person  having 
an  interest  in  the  lands,  without  an  acknowledgment  in 
writing,  signed  by  such  person,  or  by  some  former 
owner  from  whom  the  interest  is  derived.  If  this  is  Tenant  in  tail ; 
to  be  literally  understood,  the  acknowledgment  of  a 
tenant  in  tail  would  not  bind  a  remainderman  in  tail, 
because  such  remainderman  in  tail  does  not  derive  his 
interest  imder  the  previous  tenant  in  tail.  And  so 
likewise,  if  this  language  is  to  be  construed  without 
reference  to  the  &cts  of  the  case,  an  acknowledgment 
by  a  tenant  in  fee  under  a  will  would  not  bind  a  per- 
son who  became  entitled  to  the  fee  under  an  executory 
devise ;  and  an  acknowledgment  not  made  by  the  per- 
son from  whom  the  arrears  are  sought  to  be  recovered, 
but  by  a  former  owner  from  whom  the  interest  in  the 
land  is  derived,  and  whose  estate  had  been  cut  down  to 
an  estate  for  life  before  he  made  the  acknowledgment, 
would  probably  not  be  within  the  meaning  of  Lord 
Westbury's  observations.  A  reasonable  interpretation 
of  those  observations  would  be  that  tiie  acknowledgment 
must  be  by  the  person  sought  to  be  charged,  or  by 
some  former  owner,  from  whom  the  interest  is  derived, 
or  by  some  person  who  at  the  time  of  signing  the  ac- 
knowledgment represented  the  estate  imder  the  instru- 
ment which  created  the  limitations  in  remainder  {e). 

But  an  acknowledgment  by  a  tenant  for  life  cannot 
revive,  against  a  remainderman,  a  demand  already 
barred  (/). 

In  the  case  of  Roddam  v.  Motley  (^),  Wood,  V.-C,  -bond  debts; 

id)  1  De  G.,  J.  &  S.  122.  Hare,  217;  Smith  v.  Smith,  supra. 

ie)  Re  I^zmaurices,  Minors,  See  alao  Atkins  v.  Tredgold,  2 B. 

rapra.  &  C.  23. 

(/)  Orison  T.  mndUy,   10         (^)  2  K  &  J.  836. 
Jnr.  883;  Fordham  t.  Wallu,  10 


614  ACKNOWLEDGHEKTS* 

said  a  bond  debt  i»  not  a  debt  "  charged  on  or  payable 
out  of  knd/'  within  the  seciicm  40  of  3  &  4  Will.  4, 
c.  27;  and  that  even  if  it  were^  he  did  not  think  diat 
the  person  liable  to  pa  j  under  that  section  would  be  the 
tenant  for  life  of  the  olJigor's  real  estate^  for  the  pur- 
pose of  holding  a  payment  by  him  to  bare  the  effect  of 
keeping  the  debt  alive  as  a  charge  against  the  estate. 
But  it  was  afterwards  held  that  an  acknowledgment  bj 
a  devisee  for  life  of  real  estate  under  the  will  of  the 
obligor  is  an  acknowledgment  by  a  person  liable  by 
virtue  of  the  bond  within  the  meaning  of  the  secti<m  5 
of  the  3  &  4  Will.  4^  c.  42,  and  sets  free  the  remedy 
not  only  as  to  himself  but  generally';  and  therefore  Bn 
acknowledgment  by  such  devisee  by  payment  of  in- 
terest on  the  bond  preserves,  against  the  remaindennan, 
the  right  to  the  principal  (A). 

In  Coope  V.  CressweU(i)y  Lord  Chelmsford,  C, 
seems  to  have  doubted  the  case  Roddam  v.  Morley. 
He  said  he  could  not  concur  in  the  reasoning  which 
led  to  the  ultimate  decisions  in  that  case,  and  that  it 
was  unnecessary  for  him  to  consider  whether  the  par- 
ties, tenant  for  life  and  remainderman,  are  so  united 
in  interest,  that  payment  by  the  one  might  be  regaided 
as  an  acknowledgment  by  the  other, 
—simple  con-  Acknowledgments  operate  imder  the  21  Jac.  1,  c.  16, 
tract  debts.       ^g^^  ^^  9  Q^^  4^  ^^  ^4^  ^^jy  ^  amounting  to  a  finedi 

promise  to  pay,  and  as  constituting  a  new  cause  of 
action  (A),  and  therefore  must  be  made  by  the  original 
party  or  his  agent  (/).  Consequently,  in  the  case  of  a 
simple  contract  debt,  a  promise  by  a  tenant  for  life 
would  not  bind  those  in  remainder,  nor  would  the  pro- 

(h)  Roddam  r.  Morleyr  1  De  Hare,  217;  JRoddam,  y.  Morle^,  1 

O.  &  J.  1,  reTersing  the  decision  De  G.  &  J.  1;  Hordie  y.  An*- 

of  Wood,  y.-C^  8.  a2K.8i  J.  nUter,  4  Drew.  432,  439;  Brigfi 

345.  y.  WUion,  5  De  G.,  M.  ft  G.  12; 

(i)  L.  R.,  2  Eq.  C,  C.  A.  112,  Godwin  y.  OuUey,  4  Ex.,  N.  & 

126.  373. 

(A)  Putnam  y.  Bates,  3  Buss.  (I)  2  K.  &  J.  341. 
188;    Fordham    y.    WaUU,    10 
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mise  of  an  executor  bind  the  heir  or  derisee  (m).  But 
the  payment  of  interest  on  a  judgment  by  the  executor 
of  the  conusor  will  keep  it  alive  against  his  heir  (n). 

The  acknowledgment  by  payment  of  interest  by  a  Doweress  of 
doweress  of  gavelkind  lands^  on  a  mortgage  thereof  ^^^  "* 
made  by  her  husband,  has  been  held  to  bind  the  two 
daughters  of  one  of  the  co-heirs  in  gavelkind,  as  their 
agent  (o). 

The  person  making  the  acknowledgment  may  sustain,  Bj  one  person 
and  be  liable  in,  at  one  and  the  same  time,  and  either  chwLterfT^ 
alone  or  jointly  with  others,  two  perfectly  distinct  cha- 
racters, and  each  with  rights  and  liabilities  in  law 
wholly  different.  He  may  be  liable  in  his  individual 
character,  or  personally,  and  also  in  a  representative 
character  (/?),  or  in  a  double  representative  character  (y), 
and  the  acknowledgment  may  bind  him  in  only  one  of 
such  characters  or  in  both  of  them  (r).  The  case  is  then 
that  of  two  persons,  and  therefore  to  distinguish  them  is 
necessary,  and  the  question,  in  truth,  is,  not  what  is  the 
extent  or  the  effect  of  the  acknowledgment,  but  by 
whom  it  is  made  («),  and  the  courts  look  to  the  cha- 
racter in  which  the  acknowledgment  was  made  {t). 

It  may  be  remarked  that  in  those  cases  where  the 
acknowledgment  was  given  by  one  of  several  persons 
interested  in  the  property,  and  the  acknowledgment  by 
one  was  held  to  bind  the  others,  not  only  did  the  person 
making  it  fill  several  characters  wholly  different,,  but 
the  estate  was  one  and  the  same  {u) ;  but  that  in  those 

(m)  2  K.  &  J.  341 ;  Putnam  2  Eq.  C,  C.  A.  112;  Fordham  v. 

T.    Bates,  Fordham  v.    WallU,  Wallis,  supra, 

snpra;  Brigga  v.  WiUonj  5  De  (r)  Fordham  v.  WallUf  Put- 

G.,  M.  &  G.  12.  nam  v.  Batet,  supra. 

(n)  See  Kirhmood  y.  Llaud,  11  {$)  Fordham   y.     WallU,    10 

Ir.  Eq.  R.  661 ;  Mwrrwy  y.  Clarhe,  Hare,  217. 

4  If.  C.  L.  R.  610.  (^>  AtUm  y.  TredgcU,  2  B.  ft 

(<>)  Ame9   y.  Mam,neTing,   27  C.  23;   Way  y.  Bassetty  6  Hare, 

Beay.  683.  65;  Fordham  y.    Wallis^  snpra; 

(p)  Putnam  y.  Bates,  8  Ruse.  Ooope  y.  Cresswell,  L.  R.,  2  Eq. 

188;    Ibrdham  y.    Wallis,    10  C,  C.  A.  112. 

Hare,  217.  (t«)  Boddam  y.  Morley,  2  K.  & 

{q)  (hope  y.  Cresswell,  L.  R.,  J.  886  ;  1  De  G.  ft  J.  1. 
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cases  where  the  acknowledgment  was  given  bj  one  of 
several  persons  interested  in  the  property,  and  the  ac- 
knowledgment was  held  not  to  bind  the  others,  there 
were  several  distinct  estates  or  shares  of  estates  (jt). 
Constructively.  An  acknowledgment  by  payment  may  be  made  con- 
structively by  a  person;  as  where  one  and  the  same 
person  is  at  one  and  the  same  time  liable  to  pay,  and 
also  entitled  to  receive  the  money,  and  will  preserve 
the  right  as  well  as  if  there  had  been  two  distinct  per- 
sons (y). 

An  acknowledgment  by  a  specialty  debtor  when  be- 
yond the  seas,  that  is,  out  of  England,  Ireland,  Scot- 
land, and  the  Channel  Islands,  will  preserve  the  right 
for  twenty  years  after  his  return  (xr),  and  in  the  case  of 
two  or  more  joint  debtors,  although  judgment  may  have 
been  obtained  against  the  other  or  others  (a). 


By  specialty 
debtor  when 
beyond 


At  common 
law. 


To  creditor  or 
his  agent 


Section  III. 
To  whom  Acknowledgments  are  to  be  made. 

An  acknowledgment,  before  Lord  Tenterden's  Act(^), 
to  prevent  the  operation  of  the  Statute  of  Limitations(c), 
made  to  a  stranger  was  sufficient  {d).  This  was  by  the 
common  law(e).  The  latter  statute  contains  no  ex- 
press provision  as  to  acknowledgments. 

Some  of  the  modem  Statutes  of  Limitation  are  silent 
as  to  the  person  to  whom  an  acknowledgment  is  to  be 
made.     Lord  Tenterden's  Act  (/)  is  one.     This  act 


(a?)  Putnam  t.  Bates,  3  Ross. 
188;  Ibrdhamr,  Tra«i#,  10  Hare, 
217;  Dickenson  y.  Tea4dale,  1  De 
G.,  J.  &  S.  52;  Cdope  v.  Oresi- 
well,  L.  R.,  2  Eq.  C,  C.  A.  112. 

(y)  Vide  ante,  Sect.  I.  of  this 
Chap.,  p.  688. 

(«)  3  &  4  WiU.  4,  c.  42.  ss.  5, 
7. 

(fl)  19  &  20  Vict  c  97,  s.  11. 

(ft)  9  Geo.  4,  c.  14. 


(o)  21  Jac.  1,  c  16. 

(d)  Mountste^hen  t.  Broelej 
8B.&Ald.l41;  PetersY.Brmn^ 
4  £sp.  46;  HaUidav  v.  Ward,  3 
Camp. 32;  Mcker,  Ifokes,  1  Moou 
&  Rob.  859.  See  also  CUtrkY. 
Hbuaham,  2  B.  &  C.  149,  154, 
167. 

(e)  4  Drew.  439. 
(/)  9  Geo.  4,  c.  14. 
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refers  to  only  the  statute  of  James^  and  requires  the 
acknowledgment  to  be  in  writing.  It  does  not  require 
in  express  terms  that  the  acknowledgment  should  be 
made  to  the  party  making  the  claim;  the  intention 
was  to  leave  that  point  as  it  stood  upon  the  decisions 
under  the  statute  of  James;  and  it  was  unnecessary  to 
introduce  words  importing  that  the  promise  to  pay 
must  be  made  to  the  person  making  the  claim  {g). 

But  inasmuch  as  acknowledgments  operate  under 
the  21  Jac.  1,  c.  16^  and  the  9  Geo.  4^  c.  14^  only  as 
and  when  amounting  to  a  fresh  promise  to  pay,  and 
as  constituting  a  new  cause  of  action  (A),  the  acknow- 
ledgment must  be  made  either  to  the  creditor  himself 
or  to  his  agent,  and  not  to  a  mere  stranger  (2) ;  and 
when  it  is  by  an  account  stated,  the  account  must  be 
with  the  creditor  or  with  his  agent  (7).  An  acknow- 
ledgment made  to  an  agent  of  the  creditor  is  made  to 
the  creditor  himself.  In  equity  it  would  be  considered, 
that  if  an  application  were  made  by  the  solicitor  of  the 
creditor,  and  the  debtor  wrote  to  say  that  he  would  pay 
the  debt,  that  would  be  the  same  as  if  he  had  made  the 
promise  himself  (A). 

In  Smith  v.  Poole  {I),  the  acknowledgment  relied  Smithy, 
upon  and  held  by  the  court  to  be  sufficient  was  con-  -^^^*^' 
tained  in  an  inventory  and  account  made  and  exhibited 
by  a  sole  executor  upon  oath  in  a  suit  instituted  against 
him  in  the  ecclesiastical  court,  but  the  plaintiff  ap- 
pears not  to  have  been  a  party  to  that  suit.  The 
point,  however,  that  the  acknowledgment  ought  to  have 

(jf)  Moodie   v.   Bannister,    4  N.  S.  878;  Ihiller  v.  Bedman,  26 

Drew.  432,  444.  Beav.  614,  619;  Moodie  v.  Ban^ 

(A)  Portman  t.  Bates,  3  Rnss.  nister,  snpra.    See  also  Orenfell 

188;  IbrdhamY.  Wallis,  10  Hare,  v.  Qirdlestone,  2  You.  &  C,  Ex. 

217;  Briggs  v.  Wilson,  6  De  G.,  C.  622,  676. 

M.  &  O.  12;  Roddam  t.  Morley,  (j)  ^^^  Idttledale,  J.,  1  Ad.  & 

1  De  6.  &  J.  1;  Moodie  v.  Ban-  E.  489;  per  Parke,  B.,  6  M.  &  W. 

nigter,  4  Drew.  432,  442;  Coope  667;  2  Ex.  156. 

Y.  Oresswell,  L.  R.,  2  Eq.  C.  106,  (*)  Per  Sir  J.  Romilly,  M.  R., 

120.  Ihtlier  ▼.  Redman,  snpra. 

(i)  Godwin  y.  Culley,  4  Ex.,  (Q  12  Sim.  17. 
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When  to  a 
third  person. 


When  party 
need  not  be 
named. 
How  shown. 


To  one  of 


been  made  to  the  creditcMr  or  his  agent  was  not  raised. 
The  case  is  at  rariance  with  the  decisicms  of  the  cooiis 
of  law,  and  cannot  be  relied  on  with  reference  to  this 
question. 

The  Common  Law  Amendment  Acts(»i),  the  Com- 
mon Law  Procedure  Amendment  Act,  Ireland,  1853(«), 
and  the  1  Vict.  c.  28,  declaring  the  effect  of  the  3  &  4 
Will.  4,  c*  27,  as  between  mortgagors  and  mortgagees, 
are  also  instances  of  not  expressing  to  whom  the  ac- 
knowledgments under  them  are  to  be  given;  and  al- 
though acknowledgments  operate  under  the  21  Jac  1, 
c.  16,  and  the  9  Geo.  4,  c.  14,  onlj  as  amounting  to  a 
firesh  promise  to  pay,  and  as  constituting  a  new  cause 
of  action,  and  therefore,  as  just  shown,  must  be  given 
to  the  creditor  himself,  or  to  his  agent,  and  not  to  a 
mere  stranger,  yet  under  the  3  &  4  Will.  4,  c.  42,  3  k 
4  Vict*  c.  105,  16  &  17  Vict,  c  113,  the  acknowledg- 
ment is  not  intended  to  operate  on  any  such  footing, 
nor  could  it  possibly  so  operate,  because  the  action  in 
which  the  acknowledgment  is  to  be  operative  must  ^ 
ways  be  founded  and  maintained  on  the  original  oUi- 
gation,  and  on  that  only  (o) ;  and  therefore  the  acknow- 
ledgment may  be  made  to  a  third  person  (/>). 

Lord  Tenterden's  Act,  however,  does  not  requiie  the 
name  of  the  party  to  whom  an  acknowledgment  in 
writing  is  made  to  be  inserted  in  it.  If  the  acknow- 
ledgment be  in  a  letter,  the  address  will  be  evidence; 
and  if  the  letter  were  in  an  envelope,  evidence  might 
be  given  to  connect  the  two :  and  so  evidence  may  be 
given  showing  for  or  to  whom  a  written  acknowledg- 
ment is  made,  by  delivery  or  otherwise  (y). 

Since  the  3  &  4  WilL  4,  c.  27,  an  acknowledgment 


(ff>)  8  &  4  Wm.  4,  c.  42;  3  &  4 

Vict,  c  106. 
(«)  16  &  17  Vict.  c.  lia 
(o)  Roddam  y.  Motley.  2  K  & 

J.  336;  1  De  G.  &  J.  1. 


( j7)  FoTwth  y.  BrUtowe^  S  Ex. 
716;  Moodie  y.  Bannitter^  4 
Drev.  432.  See  atso  Hmocmit  r. 
Bofuor,  3  £^.  491. 

(fl-)  Hartley  y.  WkarUn,  11 
Ad.  ft  S.  d84. 
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made  to  one  or  more  of  Bereral  coparceners^  joint  te-  several  copar- 
nants,  or  tenants  in  common,  unless  in  the  character  ^t^Iui,^ie 
or  capacity  of  agent  or  agents  for  any  other  or  others  for  the  others, 
of  them,  will    not  be   available  for    such    other    or 
others  (r). 

An  acknowledgment  under  the  section  14  of  the  3  &  When  not  to 
4  Win.  4,  c.  27,  is  to  be  given  to  the  person  enHtled  t^^^P®"^'*'- 
to  the  land  or  the  rent ;  under  the  section  28  of  the 
same  statute,  to  the  mortgagor,  or  to  the  person  claim- 
ing through  him  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person ;  and  under  the  sections  40  and  42 
of  the  same  statute,  to  the  person  entitled  to  the  matters 
to  which  those  sections  are  applied,  or  to  his  agent, 
and  in  none  of  such  cases  will  an  acknowledgment 
given  to  a  mere  stranger,  and  who  cannot  be  considered 
either  expressly  or  by  implication  as  such  agent  (*),  be 
available  under  those  provisions  for  any  person  claim- 
ing the  benefit  of  them. 

A  defendant  in  a  suit,  in  answer  to  questions  put  by 
the  plaintiff,  admitting,  in  effect,  a  yearly  tenancy,  and 
the  legal  estate  to  be  in  the  plaintiff,  is  an  acknowledg- 
ment given  to  the  person  entitled,  within  the  sect.  14(f). 

Why,  said  Wigram,  V.-C.  («),  the  mortgagee  should 
not  be  allowed  to  make  an  admission  in  writing,  signed 
by  himself,  of  his  mortgage  title  to  a  third  person,  of 
which  the  mortgagor  may  have  the  benefit,  I  do  not 
know;  but  the  statute  requires  that  the  admission 
should  be  made  to  the  mortgagor  himseK 

The  recognition  by  the  mortgagee  of  the  right  of 
redemption  in  a  transfer  of  the  mortgage,  the  mort- 
gagor not  being  a  party  to  the  transfer,  is  not  available 
for,  and  the  assignee  is  not  a  person  claiming  the  estate 

(r)  Sect  12.  («)  Ooode  v.  Job,  1  E.  &  E.  6, 

(J)  See    Grenfell   v.    GirdU-  28  L.  J.,  Q.  B.  1, 6  Jnr.,  N.  S.  14&, 

ttane,  2  You.  &  C,  Ex.  C.  662,  8.  C, 

676;  J^fyth  y.  Brittowe,  8  Ex.  («)  Satehelor  r.  MiddUt<m,  6 

716;     Moodie  t.    BannUter,   4  Hare,  75. 

Drew.  432. 
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of,  the  mortgagor  (v).     So  letters  written  by  a  mort- 
gagee to  his  own  solicitor  cannot  affect  his  title  acquired 
by  the  statute  («?). 
wfir  ^'  III  Baker  v.  Wetton  (x)  was  raised,  but  not  decided, 

the  question,  whether,  although  a  bill  for  redemption 
alleges  that  the  mortgagee  kept  accounts  of  the  rents 
received  by  him  during  his  possession,  and  otherwise 
treated  himself  as  a  mortgagee,  the  bar  created  by  the 
section  28  was  defeated.  If  the  accounts  be  in  form 
between  the  mortgagee  and  mortgagor, — and  the  mere 
introduction  of  the  name  of  the  latter  would  be  suffi- 
cient, although  even  that  is  not  essential  (y), — and  be 
signed  by  the  mortgagee,  or  by  some  person  claiming 
through  him, — ^that  would  be  a  sufficient  acknowledg- 
ment to  prevent  the  bar.  If  the  accounts  be  merely  by 
the  mortgagee,  and  not  between  him  and  the  mortgagor, 
they  would  not  be  a  sufficient  acknowledgment  within 
the  provision  just  mentioned  (z). 
To  hnsbaod  An  acknowledgment  to  a  husband  entitled  in  right 

wife's  dea^f^  of  his  wife  to  a  pecuniary  legacy,  and  made  during  her 
of  a  legacy.  life,  would  be  given  to  the  person  entitled  within  the 
section  40  of  the  3  &  4  Will.  4,  c.  27 ;  but  made  to 
him  after  her  death,  and  before  he  obtains  letters  of 
administration  to  her,  would  not  be  given  to  sudi  a 
person  (a),  for  then  his  title  is  not  jure  mariti,  but  as 
administrator,  and  as  administrator  he  has  no  title  until 
he  obtains  administration  (i),  and  even  then  the  section 
6  would  not  apply. 
To  person  An   acknowledgment  of  the  right  to  the   personal 

entitled  to,  a     ^g^^te,  or  to  a  share  of  the  personal  estate  of  a  person 


(t?)  Lucas   T.    JDenniton,    13  (y)  Hartley  v.    Wharton,  11 

Sim.  584;  Batohelor  y.  MUfdle-  Ad.  &  £.  9d4. 

ton,  snpra;  Star^field  v.  ffobion,  («)  See  Pott  t.  Cleog,  16  M.  & 

16  Bear.  226;  3  De  O.,  M.  &  G.  W.  321;  Bristow  y.  MUlor,  11 

620.  It.  L.  B.  461. 

(fo)  Stan^ld  y.  Hoh$on,  sn-  (a)  Holland  y.  Clark,  1  Yon. 

pra.  &  C.  C.  C,  161. 

(«)  14  Sim.  426.  (»)  Vide  snpra,  p.  465. 
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dying  intestate,  is  to  be  made  to  the  person  entitled  share  of  intes- 
thereto  or  to  his  agent  (c).  8  ee     , 

The  acknowledgment  imder  the  section  42  of  the  — arreaisof 
3  &  4  WilL  4,  c.  27,  is  to  be  given  either  to  the  person  "°*^  *^- 
entitled  to  the  arrears,  or  to  the  agent  of  such  person. 
In  Smith  y.  Smith  (cf),  the  acknowledgment  was  ad- 
dressed to  no  person,  was  dated  after  the  assignment 
of  the  arrears  to  the  petitioner,  but  was  not  addressed 
to  her,  and  the  affidavit  yerifying  the  signature  to  the 
acknowledgment  contained  no  statement  in  relation  to 
the  circumstances  under  which,  or  the  person  to  whom, 
the  acknowledgment  was  given.  The  court  thought 
the  acknowledgment  insufficient,  but  found  a  decision 
of  the  point  imnecessary.  Parol  testimony,  however, 
showing  to  whom  the  acknowledgment  was  made,  was 
admissible  {e). 

An  acknowledgment  made  to  a  husband  entitled  to  To  husband 
a  legacy  in  right  of  his  wife,  whom  he  had  survived,  ^^JJ^^^Jjfter 
but  to  whom  he  had  not,  although  he  afterwards,  ob-  wife's  death, 
tained  administration,  of  arrears  of  interest  in  respect  admi^Sation. 
of  the  legacy,  is  not  given  to  the  person  entitled  to  such 
arrears  within  the  section  42  of  the  3  &  4  Will.  4,  c.  27, 
and  the  case  is  not  assisted  by  the  section  6  (/). 

An  acknowledgment  by  payment  may  be  made  con-  To  a  person 
structively  to  a  person;  as  where  one  and  the  same  «""*""^*^^® 7- 
person  is  at  one  and  the  same  time  entitled  to  receive 
and  also  liable  to  pay  the  money,  and  wiU  preserve  the 
light  as  weU  as  if  there  had  been  two  distinct  per- 
sons {g). 

It  is  apprehended  that  an  acknowledgment  made  To  persons 
xmder  the  sections  14,  28,  40  and  42  of  3  &  4  Will.  ^^UitV^*" 
4,  c.  27,  and  section  13  of  23  &  24  Vict.  c.  38,  to  the 
person  to  whom  it  is  to  be  made  under  those  sections 
respectively,  when  such  person  is  under  any  disability, 

(tf)  28  &  24  Vict.  c.  38,  s.  18.  (/)  Holland  t.  Clark,  1  Y.  & 

(rf)  6  If.  Ch.  Rep.  88, 100, 101.  C.  C.  C.  161. 

(O  Hartley   v.    Whartan,  11  tg)  Vide  ante,  Sect.  I.  of  this 

Ad.  &  £.  934;  supra,  p.  583.  Chap.,  p.  588. 
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would  be  equally  available  as  if  made  to  such  person 
when  free  from  disability.  That  the  acknowledgiD0Dt 
made  to  a  person  who  when  his  right  accrued  was  not, 
but  who  subsequently,  and  before  the  period  of  Uxoita* 
tiion  expires,  is  under  disability,  would  be  availaUe, 
seems  clear;  for  if  not  available  the  period  having 
commenced  the  right  would  be  extinguished,  or  the 
remedy  barred,  when  the  period  had  expired*  and  the 
acknowledgment  would  be  rendered  nugatory*  Heoce 
it  would  seem  to  follow,  that  an  acknowledgment  made 
to  a  person  under  disability  when  the  right  acciues 
win  be  as  available  as  if  made  to  him  when  not  under 
disability.  When  made  just  before  the  disability  ceases, 
he  woidd  be  entitled  to  assert  his  right  within  the 
period  of  limitation  computed  from  the  making  of  such 
acknowledgment,  and  not  merely  for  ten  years  from  tiie 
the  time  when  the  disability  ceases,  under  the  sec- 
tion 16  (ff). 
Tenant  for  life  A  tenant  for  life  and  a  tenant  in  rcanaind^  are 
OTremainder-  priyi^g  jj^  estate,  and,  as  in  the  case  of  a  release  (A),  so, 
it  is  apprehended,  in  the  case  of  an  acknowledgment, 
the  acknowledgment  made  to  either  is  available  for  the 
benefit  of  the  other. 


Section  IV. 

Agents  by  and  to  whom  Acknowledgments  are  to  be 
made. 

Agency  at  At  common  law,  the  general  rule  is,  who  acta  by 

common  law.    another  acta  by  himself     QuifacUperaliumfacUper 
Its  efficacy.       se  (t ).     The  act  of  such  other  person,  however,  is  not,  as 

ig)  Vide  Chap.  VI.  Sect.  L  of  Andrews,  1  Ir.  Eq.  RepL,  S.  S. 

this  Book.  106;  Rew  y.  Pettet^  1  Ad.  ft  E. 

.  (ik)  Co.  Litt.  267  b.  196s  Jonn  ▼.  Hfighee,  6  Ss.  1<H; 

(i)  2  Mod.  309;  10  lb.  SIO;  11  Forster  r.  Tliompson,  8  Con.  & 

lb.  8S;  2  Ld.  Raym.  792;  'Coare  L.  568;  Norru  r,  Coohe,  7  Ir.  C 

T.  mbletty  4  East^  85;  Soman  t.  L.  R.  37;  6  H.  L.  C.  296. 
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tluub  of  the  perBon  himself  is^  equally  efficaciouB  or  con- 
cluBive  ds  to  the  latter.  The  admissioii  of  an  agent 
cannot  be  assimilated  to  the  admission  of  the  principal. 
A  party  is  bound  by  his  own  admission^  and  is  not 
permitted  to  contradict  it.  But  it  is  impossible  to  say 
a  man  is  precluded  from  questioning  or  contradicting 
any  thing  any  person  has  asserted  as  to  him^  as  to  his 
conduct  or  his  agreement^  merely  because  that  person 
has  been  his  agent  (A). 

The  legislature^  however^  sometimes  requires  acts  to  What  may  and 
be  done  by  persons  themselves,  so  that  such  acts  cannot  ^done'&^°^ 
be  done  by  agents,  as  acknowledgments  (/) ;  and  some-  agent. 
times  gives  equal  efficacy  to  the  acts  of  persons  and  to 
the  acts  of  their  agents;   but  in  all  such  cases  uses 
express  words  for  the  purpose  (m). 

An  acknowledgment  of  a  simple  contract  debt  may 
now  be  made  both  by  and  to  an  agent  (n).  The  latter 
act,  however,  does  not  give  validity  to  acknowledgments 
made  before  it  was  passed  ((?),  but  only  to  those  made 
afterwards,  although  the  debt  acknowledged  arose  before 
the  passing  (/>).  A  specialty  debt  may  be  also  so  ac- 
knowledged (y). 

An  acknowledgment  by  payment  under  the  3  &  4 
WiU.  4,  c.  42,  and  under  the  1  Vict  c.  28,  may  be 
made  by  an  agent;  for  such  an  acknowledgment,  as  well 
as  one  by  writing  under  the  3  &  4  Will.  4,  c.  27,  may 

(*)  Per  Sir  W.  Grant,  M.  B.,  Kep.  106;  19  &  20  Vict.  c.  97, 

JFVkrlie  t.  Hcutingt,  10  Ves.  128.  s.  18;  Archer  v.  Leonard,  Le- 

(J)  9  Geo.  4,  c.  14;  Hyde  7.  land  y.  Murphy,  txptdk, 

Johnson^  2  Bing.    N.   C.    776;  {n)  9  Geo.  4,  c.  14;  19  &  20 

Archer  t.  Leonard,   16  Ir.  Ch.  Vict.  c.  97,  s.  18.    Vide  Sects.  L 

Rep.  267;  Leland  y.  Murphy ^  16  and  II.  of  this  Chap. 

lb.  600;  Brietow  v.  Muler,  11  (p)  Archer  v.  Leonard,  15  Ir. 

Ir.    L.  B.  461;    Clarh  v.  Alex-  Ch.  Rep.  267. 

andm-,  S  Scott,  N.  R.  147;  16  &  (p)  Leland  t.  Murphy,  16  Ir. 

17   Viet.    c.   113,  g.  24;    7»  re  Ch.  Rep.  500. 

riendinning,  9  Ir.  Ch.  Rep.  284;  (^)  B  &  4  Will.  4,  c.  42.    Bee 

8  &  4  Will.  4,  c.  27,  as.  14,  28.  Ibreyth  v.  BrUtowe,  8  Ex.  716; 

(in)  29  Car.  2,  c.  3,  ss.  3,  4,  6,  Boddam  v.  Morley,  1  De  G.  ft  J. 

17;  3  &  4  Will.  4,  c.  27,  ss.  40,  1;  Q>ope  y.  Crewmll,  L.  R.,  2 

42;  c.  42,  8.  5:  Hyd*  f.  Johruon,  £q.  Ca.,  C.  A.  112. 
JToman  v.  Andrews,  1  Ir.  Ch. 
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be  made  by  an  agent  (r) ;  and  both  kinds  of  acknowledg- 
ment under  the  former  statute  are  intended  to  be  placed 
on  the  same  footing  {s)^  and  lliese  statutes  are  in  pari 
materia  (^). 

An  acknowledgment  of  title  to  land  and  rent,  of  the 
title  of  a  mortgagor  of  land  or  rent,  or  of  his  right  of 
redemption,  may  be  made  to  but  not  by  ah  agent  ((), 
whilst  an  acknowledgment  of  a  right  of  redemption  (tc), 
of  a  right  to«  money  charged  on  land  or  rent,  to  arrears 
of  rent  and  of  interest  for  money  so  charged,  and  for 
legacies  (x),  of  the  title  of  a  mortgagee  (y),  and  to  the 
'  personal  estate,  or  any  share  of  the  personal  estate,  of 
persons  dying  intestate  (z),  may  be  made  both  by  and  to 
an  agent,  and  under  sect.  40  of  the  former  statute  as 
well  by  payment  as  in  writing  (a).  But  in  whatever 
mode  made,  if  made  by  a  person  expressly  or  impliedly 
authorized  to  make  it,  it  will  be  equivalent  to  an  ac- 
knowledgment by  the  party  liable  (b). 
Mode  of  None  of  the  Statutes  of  Limitation  specify  the  mode 

agents.  ui  which  an   agent  for  making  an   acknowledgment 

under  any  of  their  provisions  is  to  be  appointed;  and, 
therefore,  the  appointment  of  such  agents  may  be  in 
any  of  the  modes  recognized  by  law. 

No  one  can  become  the  agent  of  another  person  ex- 
cept by  the  vnll  of  that  other  person.  His  will  may  be 
manifested  in  writing,  or  orally,  or  simply  by  placing 
another  in  a  situation  in  which  according  to  ordinary 
rules  of  law,  or  perhaps  it  would  be  more  correct  to  say, 
according  to  the  ordinary  usages  of  mankind,  that  other 

(r)  Chintiery  v.  Iham,  11  H.  (a?)  lb.  sects.  40,  42. 

L.  C.  116.  (y)  1  Vict  c  28,    Setlbnftk 

(*)  FUzmauriees,  Minors,  16  v.  Bristawe,  8  Ex.  716. 

Ir.  Ch.  B.  446;  Coope  t.  Oreu-  (2)  28  &  24  Vict  c  38,  &  IS. 

well,  L.  R.,  2  Eq.  Ca.,  C.  A.  112.  (a)  Chinnery  t.  Beans,  11  H. 

(t)  8  &  4  WUL  4,  c.  27,  ss.  14,  L.  C.  116.  Smith,  M.  B..  thooght 

28.  otherwise.    See  1  Ir.  Ch.  Bcp. 

(u)  n^lock  Y.  Bohey,  12  Sim.  112. 

402;    8tanrfeld   y.   Hohson,   16  (»)  Homan  y.  Andrews,  1  ir. 

Beay.  286;   3  De  G.,  M.  &  G.  Ch.  Bep.  106. 
620. 
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is  understood  to  represent  and  act  for  the  person  who 
has  so  placed  him,  but  in  every  case  it  is  only  by  the 
win  of  the  employer  that  an  agency  can  be  created. 
The  appointment  of  an  agent  therefore  is  either  express 
or  implied.  When  express  may  be  either  in  writing  or 
by  parol.  When  implied  may  be  either  by  the  employ- 
ment or  by.the  adoption  and  ratification  of  the  acts  of 
another  person  (c). 

The  appointment  of  an  agent,  unless  required  by  law.  Unless  re- 
as  in  some  of  the  provisions  of  the  Statute  of  Frauds  (^  ),  Joj^  ST^ 
need  not  be,  on  appointments  by  natural  persons,  in  writing, 
writing  (e),  although  the  act  of  the  agent  be  required  to  - 
be  in  writing  (/).  ' 

An  agent  for  a  corporation  aggregate,  however,  in  How  to  be  ap- 
matters  which  afiect  any  interest  of  the  corporation  (^),  ^^l^orati^ 
must,  in  general,  be  appointed,  either  by  record  (A),  or  where  their  in- 
by  vmting  under  the  common  seal  of  the  corporation  (i) ;  affected, 
for  the  general  rule,  subject  to  certain  exceptions  which 
confirm  it,  is,  that  a  corporation,  howsoever  created,  and 
whatever  may  be  the  objects  of  its  creation,  cannot  ex- 
press its  will,  or  do  any  act,  otherwise  than  by  writing 
under  the  conmaon  seal  of  the  body  corporate,  either  in 
relation  to  real  or  to  personal  property  (A).     And  the 
rule  is  one  by  no  means  of  a  merely  technical  nature,  or 

(e)  Pole  T.   Leask,   28  Beav.  (i)  Plowd.  91;    Horn  v.  Joy, 

562,  affirmed  in  D.  P.,  9  Jur.,  N,  1    Ventr.   47;    16  East,  0;     on 

S.  829.  Horn  v.  Joy,  see  1  Ad.  &  E.  630; 

(<i)  29  Car.  2,  c.  8,  ss.  1,  3.  Bowen  v.  Morris,  2  Taunt.  874; 

(«)   Clinan  v.  Cooke,  1  Sch.  &  Arnold  v.   Mayor  of  Poole,  6 

Lef.   22;    Coles  v.  Trecothick,  9  Scott,  N.  R.  741;  2  Dowl.,  N.  S. 

Ves.   260;    MoHlock  v.  Puller,  67i,S.  C;  The  Fishmongers*  Co. 

10  Ves.  311;    Peverell  v.  Lord  v.  Bohertson,  sapra. 
Bolton,  18  lb.  609.  (*)  Taylor  v.  Dulwich   CoU 

(/)  7  It.  C.  L.  R.  41.  lege,   1    P.   W.  656;    Winne  v. 

{g)  See     Smith   v.    The    Bir-  Bampton,  8  Atk.  473;    Wilmot 

mingham   Gas  Co.,  1  Ad.  &  E.  v.  Corporation  of  Coventry,  1  Y. 

626,.530.  &    C,  Ex.   518;    East  London 

(A)  The  Mayor  of  Theiford's  Waterworks    Co.    v.    Bailey,  4 

case,   1    Salk.  192;  8  lb.  103;  2  Bing.  283;   Church  v.  The  Im^ 

Lord  Raym.  848;  Holt,  171,  re-  perial   G.  Z.  4'  C.  Co.,  6  Ad.  & 

cognized    in    The    Fishmongers*  E.  846;  The  Mayor  of  LudUnt  y. 

Co,  V.  Bobertson,  6  M.  &  G.  131,  Charlton,  6  M.  &  W.  815. 
192. 

L.  BS 
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which  it  would  at  all  be  safe  to  relaz^  except  in  cafies 
warranted  by  the  principles  of  the  exceptions  which 
have  been  admitted.  The  seal  is  required  as  authenti- 
cating the  concurrence  of  the  whole  body  corporate,  and 
is  the  only  authentic  evidence  of  what  the  corporation 
has  done,  or  agreed  to  do,  and  not  a  mere  relic  of  igno- 
rant times.  Either  a  seal  or  some  substitute  for  a  seal, 
which  by  law  shall  be  taken  as  conclusively  evidenciiig 
the  sense  of  the  whole  body  corporate,  is  a  necessity  in- 
herent in  the  very  nature  of  a  corporation  (r), 

The  decisions  establishing  the  exceptions  to  this  rule 
furnish  the  principle  on  which  they  have  been  esta- 
blishedy  and  are  instances  illustrating  its  appUcadon, 
but  are  not  to  be  taken  as  so  prescribing,  in  terms,  the 
exact  limit,  that  a  merely  circumstantial  difference  is  to 
exclude  from  the  exception.  This  pnnciple  appears  to 
be  convenience  amounting  almost  to  necessity.  Whererer 
to  hold  the  rule  applicable  would  occasion  very  great 
inconvenience,  or  tend  to  defeat  the  very  object  for 
which  the  corporation  was  created,  the  exception  has 
prevailed  (a). 
Where  act  And  although  a  person  acting  as  agent  for  a  corpora- 

thdr  benefit.  ^^^  ^^7  ^^^  he^Ye  been  appointed  either  by  record  or 
by  writing  under  the  common  seal,  yet  the  corporation, 
by  the  adoption  of  his  acts,  may  be  bound  (b).     Unless 

(z)  The  Mayor  of  Ludlow  t.  442;  Atatralian  Royal  M.  8.  N. 

Charlton,  supra;    Cope  y.    The  Co.  t.  JMartetti,  11  £x.  228. 

Thames  Haven  Dook  and  Mailw.  (&)  See  The  Mayor  ef  Tkgt- 

Co,,  18  L.  J.,  N.  S.,  Ex.  344;  Ar-  ford^t   eaee,   sopra;    Bewen  t. 

nold  y.  The  Mayor  of  Poole,  5  Morrie,  2  Tannt  S74;  Wood  ▼. 

Scott,  N.  R.  741,  2  Dowl.,  N.  S.  TaU,  2  B.  &  P.,  N.    R.   247; 

574,  8,  C',    Diggle  t.   London  Mayor  of  Stafford   t.    TiU^  4 

a/nd  BlaehmallRaiUo,  Co,,b'&ii.  Bing.    75;  Eeeleeiaetioal    Com- 

a2;  London  Loeh  Co,  Y.  Sinnott,  mietionert  t.  Merral,  L.  R.,  4 

8  E.  &  B.  347.  Ex.  162,  38  L.  J,,  Ex.  98,  &  C; 

(a)  Chwroh  Y.  The  Imperial,  London  and  Birmingham  Smiht, 

B.  L.  #  C.  Co,,  6  Ad.  &  £.  846;  Co.  y.  Winter,  Craig  &  P.  57; 

Mayor  of  Ludlow  y.  Charlton,sa»  Arnold  y.  The  Mayor  of  Poole, 

pra;  Hall  y.  Mayor  of  Swansea,  supra;  The  lUhmonfori^  Co.  t. 

6  Q.  B.  526;   IHggle  y.  London  Robertson, 5  Man.  &  G.  181.  On 

and  Blaekwall  RaUw.  Co.,  5  Ex.  this  case  see  2%e  Copper  Ifinert 

Co.  Y.  Ibw,  16  Q.  B.  229,  237. 
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perhaps  where  the  subject  matter  be  of  an  incorporeal 
nature  (c).  But  it  is  not  very  easy  to  reconcile  all  the 
cases  on  the  subject  {d). 

But  this  mode  of  appointing  an  agent  for  a  corpora- 
tion aggregate  does  not  apply  to  those  agents  to  whom 
any  thing  is  done  for  the  benefit  of  the  corporation  {e)y 
as  an  acknowledgment  of  a  title  in  the  corporation  to 
land  or  to  rent  (/),  of  a  right  of  redemption  (ff),  of  a 
right  to  a  sum  of  money  charged  on  land,  or  to  any 
legacy  (A),  or  to  any  arrears  of  rent,  or  of  interest  for 
sudi  smn  or  legacy  (i),  or  of  a  right  to  any  land  in  any 
mortgage  (A),  or  to  the  personal  estate,  or  any  share 
of  the  personal  estate,  of  any  person  dying  intestate  (/), 
or  to  any  specialty  debt  (m),  or  to  any  simple  contract 
Aeht(n). 

Any  recognition  of  a  person  standing  in  a  given  re-  Recognitian  of 
lation  to  others  is  primd  facie  evidence  against  the  Jlg^^f^^*^'*"**^ 
person  making  such  recognition  that  that  relation  ex- 
ists (o),  although  the  relation  is  not  expressed.  Thus  a 
mortgagee  in  possession,  in  a  letter  to  the  grandfiither 
of  the  heir  of  the  mortgagor,  merely  referred  to  the  pro- 
perty, and  to  the  title  of  such  heir,  and  was  held  to  have 
recognized  the  grandfather  as  the  agent  of  such  heir(/7) 
for  the  purposes  of  the  sect.  28  of  the  3  &  4  Will.  4,  c. 
27.  A  similar  recognition  would  be  sufficient  for  the 
purposes  of  the  sects.  14,  40  and  42  of  the  same  statute, 
for  a  specialty  debt  under  the  3  &  4  Will.  4,  c.  42,  and 
for  a  simple  contract  debt  under  the  19  &  20  Vict.  c.  97, 
s.  13. 

(e)  See  Rex  ?.  Inhahitantt  of  (*)  1  Vict.  c.  28. 

Chipping  Norton,  5  East,  289;  (J)  23  &  24  Vict  c.  38,  8.  13. 

Bex   V.   InhdbitanU   of  North  (m)  3  &  4  Will.  4,  c.  42,  s.  5. 

Ih^ld,  3  M.  &  S.  247.  (ra)  9  Geo.  4,  c.  14. 

r<0  Craig  &  P.  68.  Ip)  Per    Lord    EHenborough, 


(tf)  See  Cooper  t.  6hoderick,  C.  J.,  Diekemon  v.  Coward,  1 B. 

Cro.  £1.  862;  5  Man.  &  0. 196.  &  Aid.  677;  InglU  y.  Spenee,  1 

(/  )  3  &  4  Will.  4,  c.  27,  s.  14.  C,  M.  &  B.  432. 
ig)  Sect.  28.  (p)  Truloch  ?.  Hobey,  12  Sim. 

(A)  Sect  40.  402. 
(i)  Sect,  42. 
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An  act  done  for  anotlier  by  a  person  not  assuming  to 
act  for  himself^  but  for  such  other  person,  though  with- 
out any  precedent  authority  whatever,  becomes  the  act 
of  the  principal,  if  subsequently  ratified  by  him  {ff) ;  for 
if  an  act  be  done  by  a  person  as  agenty  it  is  in  general 
immaterial  whether  the  authority  be  given  prior  or  sab- 
sequent  to  the  act  (A),  or  that  he  did  not  know  the  in- 
tended principal  (t).  Omnis  ratihabitio  retrotrahitur 
et  mandato  CBquiparatur  {k).  The  principal  is  bound 
by  the  act,  whether  it  be  to  his  detriment  or  for  his  ad- 
vantage, and  whether  it  be  founded  on  a  tort  or  a 
contract,  to  the  same  extent  as  by,  and  with  all  the 
consequences  which  follow  fix)m,  the  same  act  done  by 
his  previous  authority  ( t).  But  a  subsequent  ratification 
by  a  person  who  has  not  given  any  precedent  authority 
has  no  such  effect  (m). 

The  doctrine  omnis  ratihabitio  retrotrahitur  et  man- 
dato {Equip aratur  is  one  intelligible  in  principle,  and 
easy  in  its  application,  when  applied  to  cases  of  am- 
tract.  In  cases  of  tort  there  is  more  difficulty  («)•  The 
doctrine,  however,  is  not  universally  true,  and  is  not 
applied  where  the  application  would  defeat  a  prior 
vested  right  (o),  and  the  ratification  must  be  by  an  ex- 
isting person  on  whose  behalf  the  contract  might  hare 
been  made  at  the  time  {p). 

The  adoption  of  an  agency  for  a  person  when  under 

(g)  6  Man.  &  G.  242.  JBvghes,  5  Ex.  104;  Ibnt^  r. 

(A)  Per  Parke,  B.,  Buron  y.  Th^fmpton,    2  Can.    &   L.  568; 

Denman,  2  Ex.  167,  188.  A'arrU  ?.  OwAe,  7  Ir.  C.  L.  B. 

(i)  HullT.PiekersgilljlBrod,  37. 

&  B.  282.  (0  6  Man.  &  O.  242. 

{k)   9  Co.   106;    Maclean   v.  (m)  TF»2foitT.7)m«uifi,6MaiL 

Ihinn,  4  Bing.   722;    LemU  v.  &  G.  236. 

Ready  13  M.  &  W.  834;  Fitz^  (n)  Buron  y.Denma%  2  Ez- 

maurice  v.  Bailey,  6  EIL  &  B.  167,  188;  Bird  v.  Bronm,  4  lb. 

868;   6  H.  L.  C.  296;    Bigg  v.  786. 

Strong,  8  S.  &  G.  690;  4  Jnr.,  (o)  Buron  v.  Benman,  Bird 

N.   S.  988,  8.   C. ;    Trulock  y.  v.  Bronm,  and  cases  there  dtod. 

Bobey,  12  Sim.  402;    Ibster  y.  (p)  Kelner  y.  Baxter,  L.  R» 

Bate»,  12  M.  &  W.  233;  Rew  v.  2  C.  P.  174;  8c<ytty.  LerdEhtrf, 

Pettit,  1  Ad.  fie  E.  196;  Jonet  y.  lb.  264. 
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disability  may  be  ratified  by  such  person  after  the  dis- 
ability has  been  removed  {q). 

The  authority  of  the  agent  should  have  reference  to  Agent's  an- 
the  claim  in  question,  for  the  authority  may  be  suffi-  hay"  ^1^^^ 
cient  for  the  general  purposes  of  the  agency,  but  insuffi-  to  the  claim, 
cient  to  authorize  the  agent  to  make  admissions  as  to 
the  claim  (r). 

The  agent  must  be  the  agent  of  the  party  liable  («),  Should  be 
and  the  party  Kable  under  the  section  40  of  the  3  &  4  ^*i^^e^ 
Will.  4,  c.  27,  is  a  party  liable  in  respect  of  his  interest 
in  (t)y  or  connected  with  (m),  the  land  or  the  rent,  and 
a  devisee  of  an  estate  in  trust  for  sale  is   such  a 
party  (or). 

The  agent  contemplated  by  the  section  40  of  the  Who  may  be 
3  &  4  Will.  4,  c.  27,  would  seem  to  be  an  agent  acting  ^"^wiliTi 
directly  under  the  authority  of  his  principal,  and  doing  c  27. 
an  act  which  the  principal,  had  he  been  present,  could 
himself  have  done  (y),  and  the  language  of  the  section 
42  of  the  same  statute  corresponds  with  the  section  40. 
Therefore  a  master  in  chancery  making  a  report  cannot 
be  said  to  be,  for  the  purposes  of  the  former  section,  the 
agent  of  the  parties  interested  in  the  subject-matter  of 
the  report  (z). 

A  cestui  que  trust  may,  as  the  agent  of  his  trus-  Cegtvique 
tees,  make  an  acknowledgment  so  as  to  preserve  a  **'*^' 
claim  {a). 

One  of  two  joint  owners  of  lands  conveyed  to  them  Joint-ownera. 
for    indenmifying  other  lands    subject  to    a  charge, 
making,  in  proper  time,  an  acknowledgment  of  the 


iq)  Trulooh  ?.  Boheyt  12  Sim.  nery  v.  Evantt  H  H.  L.  C.  115; 

402.  Toft  y.  Stephenson^  supra. 

(r)  See  WkUehouse  v.  Ahher'  {as)  Lard  St.  John  y.  Bovgh- 

ley,  1  Car.  &  K.  642.  ton,  9  Sim.  219. 

(*)  See  Toft  y.  Stephenson,  1  (y)  JIUl  y.  Stawell,  2  Jebb  & 

De  G.,  M.  8c  G.  28.  S.  889. 

it)  Elvey  y.  JSomood,  5  De  («)  lb, 

G.  &  S.  240.  (a)    Vincent    y.    Wellington, 

(«0  Per  Wood,  V.-C,  Hoddam  Longf .  &  T.  466. 
y.  Marley,  2  K.  &  J.  845;  Chin- 
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A  penonat 
the  reqnest  of 
another. 


Doweress. 


Ajrigneeof 
mortgagor. 


Treasurer  of  a 
oompanj. 


Beceiver. 


charge,  may  be  considered  as  the  agent  of  the  owner  of 
such  other  lands  in  respect  of  such  charge  (y). 

A  person  at  the  request,  on  the  dictation,  and  in  the 
name  of  the  person  liable,  making  an  acknowledgment 
in  writing  of  the  claim  to  the  person  entitled,  is  the 
agent  of  the  person  liable  (z). 

An  owner  of  gavelkind  lands  made  an  equitahk 
mortgage  of  them,  and  died  intestate,  leaving  his  widow 
dowable,  and  thereupon  she  took  possession  with  the 
consent  of  the  heirs  and  paid  interest  on  the  mortgage, 
imtil  1844.  One  of  the  coheirs  made  a  payment  of 
interest  in  1850,  and  another  of  them  also  paid  some  in 
1846,  and  died  leaving  two  daughters.  The  widow 
was  held  to  be  the  agent  of  ^ch  daughters  (a). 

Although  the  1  Vict,  c.  28,  does  not  expressly  re- 
quire that  the  payment  shall  be  made  by  the  party 
liable  or  his  agent,  yet  if  that  be  implied  the  assignee 
of  the  mortgagor  is  sufficiently  an  agent  for  that  par* 
pose  (&). 

The  treasurer  of  a  harbour  company,  mortgagors  (c), 
and  the  solicitor  of  the  person  liable,  and  of  the  person 
entitled  (^),  are  agents  within  the  sections  40  and  42  of 
the  3  &  4  Will.  4,  c.  27. 

A  receiver  paying  int^*est  on  a  mortgage  debt  out 
of  the  estate  of  the  mortgagor  is  the  agent  of  tbe 
mortgagor  within  the  section  40  of  the  3  &  4  WiD.  4, 
c.  27  (e).  For  such  payments  are  by  order  of  the 
court  The  hand  to  make  the  payment  is  the  re- 
ceiver's, but  the  authority  is  the  court,  and  that  pay- 
ment cannot  be  said  to  be  the  voluntary  act  of  the 
debtor,  for  the  appointment  of  the  receiver  must  be 


(y)  See  Homan  y.  Andrews, 
1  Ir.  Ch.  Rep.  106. 

(«)  Lord  8t.  John  v.  Bough- 
ton,  9  Sim.  219. 

(a)  Amet  ?.  Mam,nering,  21 
Bear.  683. 

(Jb)  See  FortythY.  BrUtOfM,  8 
Ex.  716. 


(e)  Jortin  ▼.  7%e  South  AO- 
em  Bailw.  Co.,  2  S.  &  O.  67;  < 
De  G.,  M.  &  G.  270. 

(rf)  Toft  V.  atephonton,  1  !)• 
G.,  M.  &  G.  2a 

(O  Chinnery  v.  Etam,  11  H- 
L.  a  116. 
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considered  as  an  adverse  proceeding,  and  the  allocation 
of  the  profits  of  the  estate  away  fi-om  the  debtor  is  the 
act  of  the  court,  according  to  the  legal  rights  of  the 
parties.  But  the  real  value  of  an  order  on  the  receiver 
to  make  a  payment  on  accoimt  of  a  creditor's  demand 
is,  that  it  is  a  specific  acknowledgment  in  the  presence 
of  the  debtor  of  the  debt  being  due,  and  an  admission 
that  whatever  portion  of  the  debt  is  not  covered  by  the 
payment  remains  due  and  unpaid.  A  payment  made 
tmder  an  order  of  a  competent  court,  in  the  presence 
of  a  debtor,  on  account  of  a  creditor's  demand,  is  some- 
thing more  than  the  voluntary  payment  out  of  court  by 
the  hand  of  the  debtor  himself,  because  it  is  a  legal 
acknowledgment,  not  only  of  the  liability  of  the  debtor, 
but  of  the  rights  of  the  creditor,  and  that  not  only  in 
the  presence  of,  and  therefore  by  the  debtor,  but  by  all 
persons  interested  in  his  estate  (z). 

The  same  person  may  be  at  one  and  the  same  time 
the  agent  of  the  person  by  whom*,  and  of  the  person  to 
whom,  an  acknowledgment  is  to  be  given.  Such  a 
case,  however,  is  more  commonly  the  result  of  circum- 
stances, rather  than  an  act  of  deliberate  choice  on  the 
part  of  the  princiflal,  and,  as  it  often  involves  difficult 
and  embarrassing  questions  (a),  is  to  be  avoided. 


Section  V. 
The  Time  token  Acknowledgments  are  to  be  made. 

The  time  for  making  an  acknowledgment  under  the 
Statutes  of  Limitations  varies  with  the  subject  to  which 
the  acknowledgment,  for  the  purposes  of  those  statutes, 
relates. 

An  acknowledgment  imder   the  section  14  of  the  Of  title  to 

(«)  Oranin  y.  Dennehy,  Ir.  R.,         (a)  See    VandeUt^  t.   Bhi^ 
8  C.  L.  289.  grave,  6  Bear.  665. 
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land  and  rent 
before  time  of 
limitation  ex- 
pires. 


Of  an  eqnity 
of  redemption 
prior  to  8  &  4 
Will.  4,  c.  27. 


3  &  4  Will.  4,  c.  27,  of  a  title  to  land  or  to  rent,  is  to 
be  made  before  the  expiration  of  the  period  of  limita- 
tion, that  is,  during  the  existence  of  the  title  to  be 
acknowledged;  for  the  acknowledgment  is  to  be  giyen 
to  the  person  entitled  to  the  land  or  the  rent,  and  on 
the  determination  of  the  period  of  limitation  applicable 
to  land  and  rent,  the  right  and  title  thereto  are  extin- 
guished (b\  so  that  they  are  no  longer  in  rerum  naturoj 
and  consequently  no  person  can  be  entitled  thereto  (c). 
The  intention  of  the  legislature  is  that  no  proceeding 
whatever  shall  be  taken  after  the  lapse  of  the  period  of 
limitation,  unless  an  acknowledgment  be  made  within 
that  period  {d). 

Courts  of  equity,  before  the  3  &  4  Will.  4,  c  27,  in 
all  cases  of  concurrent  jurisdiction,  acted  not  so  much  in 
analogy  as  in  obedience  to  the  Statutes  of  Limitation, 
whilst  in  many  cases  of  exclusive  jurisdiction  those 
courts  acted  upon  analogy  to  the  periods  of  limitation 
at  law  («).  The  rule  as  to  the  redemption  of  mortgages 
proceeded  either  upon,  or  by  analogy  to,  the  statute  (/); 
and  as  those  statutes  operated  merely  a  suspension  of  the 
remedy  and  did  not  affect  the  right,  a  right  of  redemp- 
tion, although  an  estate  in  equity  and  not  a  mere  right 
or  title  (^),  might  be  revived  even  by  a  mere  parol  ad- 
mission made  either  to  a  stranger  (A),  or  to  the  mort- 
gagor, or  any  one  claiming  the  land  through  him  (i), 
after  the  right  was  lost  by  lapse  of  time  (A),  as  in  cases 


ih)  Sect.  84. 

(c)  Hobton  V.  Bums,  13  Ir.  L. 
R.  286. 

(rf)  See  Watson  y.  Birch,  15 
Sim.  623,  624,  629. 

(«)  Hovenden  v.  Lord  Anneg- 
ley,  2  Sch.  &  L.  607;  Slaekluni^e 
V.  Barruton,  10  Ves.  463;  Beck- 
ford  V.  Wade,  17  lb.  87;  White 
y.  Parnther,  1  Knapp,  179;  Foley 
y.  mU,  1  Phill.  399. 

(/)  Per  Lord  Eldon,  C,  Ibtter 
V.  Hodgton,  19  Ves.  180,  184. 


(^)  Cashome  y.  Scarf e,  1  AtL 
602;  1  Jac.  &  W.  194. 

(A)  SinaH  y.  Hunt,  4  Vet 
478,  n.  (a);  Hanmrd  y.  Bard^, 
18  Ves.  456. 

(i)  Troughion  y.  BinJui,  6 
Ves.  672;  WhUe  y.  PttnUker,  1 
Enapp,  179. 

(A)  See  Whiting  y.  White, 
Coop.  1;  Beeks  v.  Postlethpaite, 
lb.  162;  Barron  y.  Martin,  n». 
189.  19  Ves.  327,  &  C;  HedU  r. 
Healey,  I  Mad.  &  6. 185;  BaU 
y.  Lord  Bivertdale,  Beatty,  550. 
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of  legal  rights.  The  admission,  however,  was  not  in-^ 
ferred  from  equivpcal  expressions,  and  the  force  of  the 
expressions  used  might  in  some  degree  depend  upon 
the  time  when  they  were  used.  In  all  the  cases  just 
cited  the  twenty  years  had  actually  passed  before  the 
expressions  were  used ;  and  the  question  was,  whether 
their  effect  was  to  revive  the  right  then  lost  to  the 
mortgagor,  and  they  were  held  to  be  insufficient  for 
that  purpose.  But  when  the  inquiiy  was,  whether 
what  passed  was  not  an  admission  of  a  right  which  at 
the  time  was  clearly  vested  in  the  mortgagor,  the  ques- 
tion was  very  different  (/), 

When,  said  Lord  Campbell,  C.  (m),  a  mortgagee  in 
fee  had  been  in  possession  for  twenty  years  without  any 
sort  of  acknowledgment  of  the  existence  of  the  equity 
of  redemption,  he  was  not  liable  to  a  suit  by  the  mort- 
gagor to  redeem.  But  the  presumption  that' he  was 
beneficially  entitled  to  the  fee  simple  might  have  been 
rebutted  at  any  time  during  his  Ufe,  afi«r  the  lapse  of 
twenty  years,  by  his  acknowledgment  that  he  held  as 
mortgagee,  and  that  he  was  accountable  to  the  mort- 
gagor. 

Where  a  mortgagee,  after  being  in  possession  for 
more  than  twenty  years,  devised  the  mortgage  property 
to  his  son  in  tail  with  remainders  over,  who  was  also 
his  heir  at  law,  residuary  legatee  and  executor,  and 
subsequently  became  the  purchaser  of  the  equity  of  re- 
demption, and  by  the  conveyance  to  him,  which,  although 
a  party,  he  did  not  execute  but  accepted,  he  was  held 
to  have  admitted  the  right  of  redemption  to  be  still 
subsisting,  and  to  have  acquired  the  equitable  fee,  and 
that  the  remainders  over  after  the  estate  tail  were  of  no 
effect.  It  was  not  necessary  to  consider  what  would 
have  been  the  effect  if  the  devisee  in  tail  had  been  a 


(0  Sodle  T.  Healey,  1  Mad.         (m)  Pendleton  y.  Roothy  1  Do 
&  6.  181, 186.  O.,  F.  &  J.  81,  89. 
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mere  stranger  to  whom  the  mortgagee,  after  being  more 
than  twenty  years  in  possession  in  that  character,  had 
devised  the  mortgaged  lands,  and  the  devisee  had  taken 
possession  as  tenant  in  tail,  and  then  acknowledged  the 
existence  of  the  right  to  redeem  (n). 

Wherever  by  an  acknowledgment  of  the  mortgage 
title  after  twenty  years  possession  by  the  mortgagee 
the  right  of  redemption  was  restored,  the  effect  wm 
to  alter  the  character  of  the  property  as  assets  of  the 
mortgagee  from  real  estate  which  it  had  acquired  after 
the  end  of  twenty  years^  and  to  restore  to  it  the  cha- 
racter of  personalty  (o). 
Since  that  star  Now,  however,  a  mortgagor  is  not  to  bring  a  suit  to 
timeexp^es.  *  redeeni  the  mortgage,  but  within  twenty  years  next 
after  the  time  at  which  the  mortgagee  obtained  the  pos^ 
session  or  receipt  of  the  profits  of  any  land,  or  the 
receipt  of  any  rent,  comprised  in  his  mortgage,  unless 
in  the  me/zn  time  an  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  of  redemption,  is  given,  in 
writing,  signed  by  the  mortgagee  or  the  person  dahn- 
ing  through  him;  and  then  no  such  suit  is  to  be 
brought  but  within  twenty  years  next  after  the  time  of 
such  acknowledgment,  or  of  the  last,  if  more  than  one, 
is  given  (p). 

The  terms  of  this  provision  are  clear,  that  the  twenty 
years  are  to  be  computed  either  from  the  commence- 
ment of  the  possession  or  receipt  of  the  profits  of  the 
land,  or  the  receipt  of  the  rent,  by  the  mortgagee,  or 
from  the  making  of  an  acknowledgment,  or,  if  more 
than  one,  of  the  last  of  them ;  and  the  natural  meaning 
of  the  words  ^^in  the  mean  time"  would  seem  to  be 
sometime  during  that  period,  and  not  aftierwards,  so  as 
to  exclude  the  extinguishment  of  the  title  or  right  of 
the  mortgagor  under  the  provision  for  that  purpose  {q^ 

(n)  Pendleton  v.  Booth,  1  Giff.  (o)  Pendleton  t.  Booth,  snpii. 

86;  B  Jnr.,  N.  8.,  8.  C;  on  app.,  (»)  3  &  4  Will  4,  c  27,  a  W. 

1  De  G.,  F.  &  J.  81.  (^)  Sect  84. 


TIME  FOB  MAEXNTG.  635 

But  it  has  been  held  that  the  acknowledgment  may  be 
made  after  the  expiration  of  that  period  of  twenty  years 
BO  computed,  and  will  enable  the  mortgagor  or  the 
person  claiming  his  estate  to  bring  a  suit  for  redemption 
for  twenty  years  next  after  the  making  of  the  acknow- 
ledgment, or,  if  more  than  one,  of  the  last  one  (r). 

This  case,  Stansjield  v.  HobsoUy  seems  to  be  incon-  Stansfield  r. 
sistent  with  both  the  terms  of  the  provision,  and  the 
spirit  and  object  of  the  statute.  Aft;er  the  expiration 
of  the  twenty  years,  computed  as  just  remarked,  not 
only  is  the  remedy  of  the  mortgagor,  but  his  right  and 
title  also  are,  extinguished  («);  and  an  acknowledgment 
of  title  imder  the  section  14,  made  aft;er  the  expiration 
of  the  period  of  limitation,  has  been  held  to  be  ineffectual 
to  revive  or  restore  the  title  {t\  and  yet,  according  to 
Stansfield  v.  Hobson,  the  titie  or  right  of  the  mort- 
gagor is  not  extinguished  at  the  expiration  of  twenty 
years  from  the  time  when  the  mortgagee  obtains  and 
holds,  without  any  written  acknowledgment,  the  posses- 
sion, or  tiie  receipt  of  the  profits,  of  the  land,  or  the 
receipt  of  any  rent ;  for  such  titie  or  right,  although  in 
equity  an  estate^  and  not  a  naked  right  or  titie  (u),  may 
be  revived  or  restored  by  a  mere  acknowledgment  made 
at  any  time  aft«r  such  possession  or  receipt,  if  asserted 
¥rithin  twenty  years  after  the  making.  The  report  of 
this  case,  however,  at  the  Rolls  on  a  preliminary  point 
of  pleading  {x)^  shows  tiiat  the  defendant  was  not  only 
mortgagee  in  his  own  right,  but  also  a  trustee  of  the 
mortgaged  property  for  the  mortgagor.  On  the  ori- 
ginal hearing  (y),  the  court  relied  upon  tiie  case  of 
Truloch,  V.  Robey  (r),  and  said  it  could  not  distinguish 
the  two  cases,  but  that  it  was  very  difficult  to  say 

(r)  Stansfield  y.  HohsoUj    16  («)  CathwrM  y.  Searfe,  1  Atk. 

Beay.  236;  8  De  G.,  M.  &  G.  602;  1  Jac.  &  W.  194. 
620;  22  L.  J.,  Eq.  657,  on  ap-  (a?)  16  Beay.  189. 

peaL  (y)  lb.  236. 

'  '   Sect  84;  10  Ir.  Eq.  B.  404.  («)  12  Sim.  402. 

Hobgon  y.  Bums,  supra. 
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whether  Truloci  v.  Robey  is  quite  confflstent  with  all 
the  other  cases.  In  both  cases  the  acknowledgment 
was  made  within  twenty  years  next  before  the  com- 
mencement  of  the  suit,  but  in  Truloch  t.  Robey y  the 
acknowledgment  was  made  before,  whilst  in  StansfieU 
Y.  Hobson  it  was  made  after,  the  passing  of  the  3  j(  4 
WiU.  4,  c.  27. 
Effect  of  ao-  If  this  interpretation  of  the  sect.  28  be  sound,  an 
bj^ort^^  acknowledgment  given  accordingly  will  still  have,  in 
equity,  as  it  had  before  this  statute,  the  effect  of  con- 
verting the  property  from  real  estate,  which  it  acquires 
after  the  end  of  twenty  years,  to  personal  (a).  But  if 
the  interpretation  be  not  sustained,  a  mere  acknowledg- 
ment after  the  expiration  of  twenty  years  from  the  com- 
mencement of  the  possession  or  the  receipt  by  the  mort- 
gagee will  not  have  the  effect  of  either  reviving  the  title 
of  the  mortgagor,  or  so  converting  the  property. 

Bill  for  re-  If  a  bill  for  redemption  of  the  land  or  the  rent  show, 

demption  when  .   •  .•■•  ••       i*/*  •  *i         a  •  j 

demarrable.       ^^  contam  anything  raismg  by  mference,  with  certamty, 

that  the  possession  of  the  mortgagee  commenced  more 
than  twenty  years  before  the  commencement  of  the  suit, 
the  bill  would  be  (i),  but  if  it  neither  show  nor  contain 
anything  of  that  nature  would  not  be  (c),  demurrable. 
Of  title  to  As  regards  charges  on  land,  or  rent,  the  time  within 

Umd^rent.  which  an  acknowledgment  of  them  is  to  be  miade  is 
Sect  40.  *  regulated  by  the  sect.  40  of  the  3  &  4  WilL  4,  c.  27. 
By  that  provision  no  proceeding  can  be  taken  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  but  within  twenty  years 
next  after  a  present  right  to  receive  the  same  has  ac- 
crued to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  meantime  some  ac- 
knowledgment of  the  right  thereto  is  made. 


[I 


(a)  Vide  gapra,  p.  684.  (<;)  Baker  t.  Wettati^  14  Sim. 

(ft)  See   Vemm  v.  Vernon^  2      426. 
Myl.  &  K.  245. 
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The  tenns  of  this  proyision^  as  of  the  sect  28>  are 
clear  that  the  twenty  years  are  to  be  computed  either 
from  the  time  when  a  present  right  to  the  charge  has 
accrued  to  a  person  capable  of  giving  a  discharge  for  or 
release  of  the  charge^  or  from  the  making  of  an  acknow- 
ledgment of  it^  or^  if  more  than  one,  of  the  last  of  them ; 
and  the  natural  meaning  of  the  words  ''in  the  mean 
time"  in  this  provision,  as  of  the  same  words  in  the  sect. 
28,  would  seem  to  be,  some  time  during  a  period  of 
twenty  years  computed  from  the  time  when  such  right 
accrued  (£/),  and  not  at  any  time  intermediate  between 
the  time  of  such  accruer,  and  the  commencement  of  the 
proceedings  for  the  recovery  of  the  charge.  But  it  has 
been  held  that  these  words  represent  a  period  interme- 
diate between  the  time  when  the  present  right  accrued 
and  the  commencement  of  the  action,  and  not  a  period 
intermediate  between  the  former  and  the  expiration  of 
the  twenty  years  mentioned  in  this  provision,  and  that 
an  acknowledgment  of  the  charge  made  at  any  time 
within  twenty  years  next  before  the  bringing  the  action 
or  suit  will  be  sufficient  to  preserve  the  charge,  whilst 
in  the  case  of  the  land  itself,  and  of  a  rent,  as  already 
shown,  the  acknowledgment  of  the  title  thereto  must  be 
made  within  that  period  next  after  the  right  first 
accrues  (e). 

In  the  case,  also,  of  charges  on  land,  as  in  the  case  Before  time  of 
of  land  itself,  not  only  is  the  remedy  for  the  recovery  of  ^^^^"^  ^" 
the  charge  barred,  but  the  right  to  the  charge  itself  is 
extingui^ed  (/),  for  a  charge  on  land  is  an  interest  in 
land,  and  an  interest  in  land,  even  of  a  chattel  nature,  is 
land  within  the  meaning  of  the  act  (j). 

In  Watson  v.  Birch  (A),  Shadwell,  V.-C,  said,  the 

(d)  See  Homan  y.  Andrews,  1  10  Ir.  Eg.  B.   113;   Clinton  ?. 

Ir.  C.  B.  106, 116.  Brophy,  lb.  189. 

{e)  Harty  v.  DavUy  13  Ir.  L.  (/)  Sect.  34,  supra. 

B.  23;     Toft  v.    Stephenson,  7         {g)  Sect  1. 
Hare,  1;  1  De  G.,  M.  &  G.  28;  6  (A)  15  Sim.  523,  524,  529. 

lb.  785;    Latouche  v.  0*£rien, 


made  at  any 
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intention  of  the  legislature  is^  that  no  proceeding  whatr 
ever  shall  be  taken  on  a  charge  after  the  lapse  of  the 
period  of  limitation,  unless  an  acknowledgment  of  the 
charge  be  made  toithin  that  period. 
Of  titte  to  The  statute  3  &  4  Will.  4,  c  27,  makes  no  proTision 

not  preserre  for  the  preservation  of  a  right  or  title  to  advowsons  by 
the  right.  i^j  acknowledgment  in  writing  as  in  the  cases  of  land 
and  rent,  and  of  charges  thereon.  The  only  mode  of  in- 
terrupting the  period  of  limitation  applied  bj  this  statate 
to  advowsons  is  by  the  exercise  of  the  right  of  presenta- 
tion thereto  by  the  rightful  claimant,  and  the  institutioD 
and  induction  of  the  clerk  presented  by  him. 
Of  right  to  An  acknowledgment  of  the  right  to  a  chai^  on  a 

S^^rrent,  ^^*  ^  *^  advowson,  or  to  a  legacy  not  charged  on 
«2^J^^.^  land(t),  or  of  a  right  to  the  personal  estate,  or  any 
share  of  the  personal  estate  of  an  intestate  ( j),  not  being 
chattels  real,  or  to  arrears  of  rent  or  of  interest  for  money 
charged  on,  or  payable  out  of  land  or  rent,  or  for  any 
legacy,  or  for  any  damages  in  respect  of  such  arrear8(A), 
or  to  claims  by  specialty  (/),  may  be  made  at  any  time, 
and  as  well  after  as  before  the  expiration  of  the  period 
of  limitation  (m),  for  the  right  to  these  matters  reqieo- 
tively  is  not,  as  in  the  case  of  Isind  and  charges  thereon, 
and  of  rent,  extinguished  after  the  determination  of  the 
periods  of  limitation  applicable,  but  the  remedy  is  only 
barred  (n). 

In  the  case  of  an  obligation  by  simple  contmct,  an 
acknowledgment  made  either  before(o)or  aft«r(/7)  actaim 
faioi^llit,  plea  of  the  Statute  of  Limitations  pleaded, 
and  issue  joined,  will  not  prevent  the  operation  of  that 
statute. 

(i)  Sect.  40.  (flf)  PerkaniT,Ba¥ndly2'&Bg. 

'  '^  23  &  24  Vict.  c.  88,  s.  IS.         306. 


Sii 


,  ,  Sect  42;  8  &  4  Will.  4,  •      (»)  Harty  t.  Dani*,  18  Lr.  L. 
c.  27.  R.  23. 

(0  3    &    4    Will.    4,    c   42;  {p)  Tanner  ▼.  Skuu^,  6  B.  & 

Jfoodie  y.  BanniiUr,  4  Drew.      C.  602. 

432.  (p)  J^ateman  r.  Pindmr,  3  Q. 

B.  574. 
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Section  VI. 

Determining  the  Time  when  an  Acknowledgment  is 
made. 

Inasmuch  as  after  the  expiration  of  the  several  periods  Date, 
of  limitation  applicable  to  land^  rent  and  advowsons^  all 
title  and  right  thereto  are  extinguished  {q\  and  as  an 
acknowledgment  of  such  title  and  right  to  land  and  to 
rent,  is  to  be  given,  as  already  shown,  before  the  expi- 
ration of  the  period  of  limitation,  the  determination  of 
the  exact  time  of  making  the  acknowledgment  may  be 
important. 

When  an  instrument  has  a  date,  the  date  is  primd 
Jacie,  but'  not  conclusive,  evidence  of  the  instrument 
having  been  made  at  that  date  (r). 

In  some  instances  in  bankruptcy  an  exception  arises  (s). 
In  JPotez  V.  Glossop,  Parke,  B.,  said,  it  is  a  difficult 
matter  to  support  the  cases  of  Sinclair  v.  Baggaley  and 
Anderson  v.  Weston  ;  and  yet,  at  the  same  time,  it  is  an 
equally  di^Kcult  matter  not  to  be  bound  by  them,  and 
that  he  felt  great  difficulty  in  seeing  the  reason  of  that 
exception. 

None  of  the    Statutes  of  Limitation  requires  any  Evidence  of 
acknowledgment  to  be  dated  (f).     But  in  those  cases  ^^""nof™^ 
where  the  acknowledgment  must  be  made  within  the  dated, 
period  of  limitation,  the  absence  of  a  date  to  an  acknow- 
ledgment may  render  the  proof  of  the  time  when  it  was 

iq)  Chap.  YL  Parke,  B.,  in  Potez  y.   Glo99op, 

(r)  And^nan,    ▼.     Wetton,    6  and  of  Pollock,  C.B.,  6  Ex.  720 ; 

Bisg.  N.  C.  296, 800 ;  Sinclair  y.  ReffeU  y.  ReffeU  (a  will),  12  Jar., 

Baggaley,  4  M.  &  W.  812,  818  ;  N.  S.  910;  In  the  goods  ofAllcUn 

Potez  y.  Gloieop,  2  Ex.  191 ;  Mai-  (a  wUl),  L.  R.,  1  P.  &  D.  664. 

pas  y.  dementi,  19  L.  J.,  Q.  B.  («)  Anderson  y.  Wegton,9}apn. 

485;  Morgan  y.  Whitmore,  6  Ex.  (t)  Martleyy.  Wharton,llAd. 

716.    But  lee  the  jndgment  of  &  £.  934. 
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actually  given  essentially  necessary  (tt)^  and  sach  proof 
may  be  furnished  by  extrinsic  evidence  (:r). 

Deliyeiy.  An  acknowledgment^  however,  may  be  dated  on  one 

day  and  not  be  given  or  delivered  to  the  person  to  whom 
it  is  made  until  long  after.  In  such  case  the  acknow- 
ledgment will  operate  as  such,  not  from  the  date  of  it 
but  from  such  delivery  (y). 

When  by  deed.  If  an  acknowledgment  be  by  deed  the  date  of  the 
deed  may  be  long  before  the  delivery  of  it  by  the  person 
making  the  acknowledgment;  and  as  it  may  be  dated  on 
one  day  and  delivered  on  another,  or  dated  on  an  im- 
possible day  (z),  and  as  it  may  be  pleaded  as  deUvered 
after  (a),  but  not  before  (£),  the  effect  of  the  deed  as  an 
acknowledgment  will  be  fr^m  the  delivery  (c),  and  the 
day  of  the  delivery  will  be  the  day  of  the  date  (d)y  and 
the  time  of  such  delivery  may  be  shown  by  extrinsic 
evidence  {e). 


Section  VII. 
The  Effect  of  an  Acknowledgments 

In  general  The  effect,  in  general,  of  an  acknowledgment  is,  or 

may  be,  sometimes  to  preserve  the  right,  sometimes  to 
revive  or  restore  the  remedy  and  enable  a  claimant  to 
enforce  his  right,  and  sometimes  ineffectual  to  revive 
or  restore  the  right. 

May  be  a  new       Another  effect  of  an  acknowledgment  in  the  mamier 

(«)  ^t^Qregton-^.BindUyyX^  fun^,4Ea8t,477;  BrofMUi.Bwr- 

Jiir.888.  ton,  17  L.  J.,  N.  S^  Q.  B.  49; 

(or)  Hartley y,  Whartan^vam,,  Jayne  ▼.  HngheM,  10  Ex.  430. 

(y)  Jayne  y.  Hughes,  10  Ex.         {h)  Br.    Faits,   pL  28,  pL  99, 

430.  contra. 

(z)  Oromfcell  y.  Cfrinuden,  2         (o)  Jayne  y.  Hughes,  sapn. 
Salk.  463.  (rf)  Arnit  ▼.  Breame,  1  Salk. 


(a)  Perk.  B8.  149, 160;  Stone  t.      76. 


Ball,  3  Ley.  348 ;  ffall  t.  Coze-        (e)  Jayne  y.  Suyket,  aopnu 
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prescribed^  is  to  establish  a  new  terminus  from  which  terminus  of 
the  period  of  limitation  applicable  is  to  be  computed,  ^^ 

and,  so  toties  quotiesy  as  an  acknowledgment  may  be 
made(/). 

As  respects  the  time  of  making,  the  effect  of  an  ac-  Effect  when 
knowledgment  made  before,  and  of  one  made  after,  the  Sidwhen^SSjer, 
expiration  of  the  period  of  limitation,  varies  with  the  the  time  of 
subject  to  which  the  Statutes  of  Limitation  are  applied,  ezpiied. 

An  acknowledgment  made  before  the  period  of  limi- 
tation has  expired,  interrupts  the  period,  but,  as  respects 
claims  by  simple  contract  and  by  specialty  made  after 
the  expiration,  destroys  or  removes  the  limitation  (^); 
whilst  as  respects  land  and  charges  thereon  and  rent, 
an  acknowledgment  cannot  destroy  or  remove  the  limi- 
tation, because  the  right  and  title  thereto  are  extin- 
guished aft;er  the  period  of  limitation  has  expired  (A). 

The  Statute  of  Fines  (i),  after  the  expiration  of  the 
time  after  levying  a  fine  for  asserting  a  claim,  extin- 
guished the  right  of  the  claimant,  and  therefore  the 
mere  recognition  or  admission  of  it  made  aft:er  suoh  ex- 
piration had  not  the  effect  of  reviving  or  restoring  the 
right. 

Thus  where  an  entry  to  avoid  a  fine  before  the  five 
years  elapsed  was  made  by  a  stranger  in  the  name  of, 
but  without  any  precedent  authority  by,  the  person 
having  the  right,  but  who  aft;er  the  five  years  ratified 
such  entry,  the  ratification  was  held  to  be  inoperative  (A). 
So  an  acknowledgment  of  the  title  to  land  or  to  a  charge 
thereon,  or  to  a  rent,  made  in  the  same  way  before,  but 
not  ratified  until  aft;er  the  expiration  of  the  period  of 
limitation,  would  be  equally  inoperative. 

(/)  See  Seott  t.  JViwon,  2  Con.  (i)  4  Hen.  7,  c.  24. 

&  L.    186,  191,  3  Dra.  &  War.  {k)  Lord  Audley't  case,  Gro. 

888,  404,  8.  C;    Bumnighs   v.  Eliz.561;  Moore,  457;  Poph.,cit. 

Jtf<C^^A^,lJone8&Lat.290,S04.  and  approved  by  Lord  Coke  in 

ig)  See  Poth.,  by  Erans,  462,  Ma/rgaret  Podger*s  etue,  9  Bep. 

468,  465.  104  a.    See  4  Ex.  799;   Bird  y. 

(A)  Vide  ante,  Sect.  Y.  of  this  Brown,  4  Ex.  786,  S.  P. 
Chap. 

L.  T  T 
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Even  in  the  case  of  mere  personal  rights^  independent 
of  their  affecting  any  land  or  any  interest  therein,  or  any 
rent,  the  effect  would  be  the  same.  For  if,  said  Lord 
Ellenborough  (/),  speaking  of  personal  actions,  the 
Statutes  of  Limitation  extinguish  the  right,  the  re- 
medy could  not  be  revived  by  a  subsequent  promise. 

The  Lish  Statute  of  Limitations  (m),  as  to  the  re- 
demption of  mortgages,  and  as  to  judgment  debts,  after 
the  expiration  of  the  period  of  limitation  also  extin- 
guished the  right,  and  therefore  a  mere  admissicNi  or 
recognition  of  the  right  made  after  such  expiration  had 
not  the  effect  of  reviving  or  restoring  the  right  (n). 

None  of  the  other  Statutes  of  Limitation,  either  in 
England  or  Ireland,  had  an  effect  corresponding  to  that 
of  the  statutes  just  noticed,  but  merely  suspended  the 
remedy  and  leQ,  the  right  imaffected,  and  consequently 
the  mere  recognition  or  admission  of  it  at  any  period, 
after  the  expiration  of  the  period  of  limitation,  had  the 
effect  of  restoring  the  remedy  and  enabled  the  daimant 
to  assert  his  right,  whether  it  was  to  real  property  or  to 
personal  (o). 
Since8&4  The  3  &  4  Will.  4,  c.  27,  however,  as  aheady 

Will  4  c  27  '  ^  r  rf 

MtoUmd.  '  shown  (/)),  not  only  bars  the  remedy  but  extinguishes 
the  right  and  title  of  a  claimant  who  does  not  assert 
them  before  the  period  of  limitation  applicable  has  ex- 
pired (^),  and  a  conveyance  by  the  claimant  after  that 
period  has  expired  would  be,  as  a  transfer  of  the  pro- 
perty, without  any  operation  (r). 

The  right  and  title  of  a  claimant  of  land,  therefore, 
being  extinguished  after  the  expiration  of  the  period  of 
limitation,  cannot  be  revived  by  a  mere  acknowledgment 

(0  18  East,  460.  (o)  Davenport  v.  T^rrel,  1  W. 

(w)  8  G«o.  1,  c.  4.  Bl.   676;  Coop,    170;    Burnt   r. 

(n)  Brady    y.    Fitzgibhon,   1  Bourne,  2  Salk.  422 ;    13  Sut, 

Jebb  &  S.  603;   Waring  t.  War-  460;  Htggins  y.  Seott,  2  B.  &  Ad. 

inf,  6  Ir.  C.  R.  6;  JSCemmie  t.  413. 

Maoklin,  11  lb.  872;  Cloneurry  {p)  Vide  anto»  Chap.  VL 

V.  Piert,  9  Ir.  Eq.  R.  407;  Mor^  {q)  Sect  34. 

rough  V.  Power,  6  Ir.  L.  R  494 ;  (r)  See  17  Q.  B.  372. 
Maddock  t.  Bond,  Ir.  T.  R.  382. 
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made  after  that  expiration.  Therefore  a  present  recog- 
nition of  a  right  or  title  to  land  or  rent  which  has  ex- 
isted more  than  twenty  years  before  the  recognition  is 
made,  but  not  recognized  within  that  time,  is  not  such  an 
acknowledgment  as  will  satisfy  the  requisites  of  the  14th 
sect,  of  the  3  &  4  Will.  4,  c.  27  (*). 

It  may  be  doubted  whether  the  mere  delivery  of  the  Whether  by 
possession  by  the  possessor  to  the  person  whose  title  has  S^!|^mi^oZ 
been  extinguished  will  be  sufficient  to  divest  the  title  of 
the  possessor  acquired  by  such  possessor,  and  revest  the 
property  in  such  person.  A  mere  constructive  delivery 
of  the  possession  will  not  have  that  effect  (t).  Either  a 
feoffinent,  of  which,  although  accompanied  by  a  deed, 
the  essential  and  operative  part  is  the  livery  of  seisin, 
and  which  until  the  7  &  8  Vict  c.  76,  might  be  evidenced 
by  a  mere  writing  signed  by  the  feoffor,  but  since  that 
statute  must  be  evidenced  by  deed,  or  some  other  in- 
strument adapted  to  convey  the  property,  would  seem 
to  be  the  only  effectual  mode  of  divesting  the  title  of  the 
one  and  revesting  it  in  the  other. 

The  payment  by  a  tenant  for  life  of  an  equity  of  Right  of  mort- 
redemption,  or  the  admission  in  writing  of  such  tenant  ^^^^^^^ 
of  the  payment  of  part  of  the  mortgage  money  or  of 
interest  thereon  (m),  after  the  lapse  of  twenty  years, 
without  any  such  payment  or  acknowledgment,  will  not 
deprive  the  remainderman  of  the  benefit  of  the  statute, 
or,  in  other  words,  will  not  revive  against  him  the  right 
of  fhe  mortgagee  (j:). 

As  an  acknowledgment  under  the  section  14  of  the  As  to  lenta. 
3  &  4  Will.  4,  c.  27,  of  a  title  to  a  rent  must,  as  in  the 
case  of  land,  be  made  before  the  period  of  limitation 
applicable  has  expired  (y),  and  as  the  right  and  title  to 


(«)  Sob8o%  y.  Bums,  18  Ir.  L.  (x)  Oregtan  y.   Bindley,  10 

B.  286.  Jar.  888.    See  also  Seager  y.  Ap- 

(t)  Jack  T.  WaUh,  4  Ir.  L.  R.  ton,  8  Jar.,  N.  S.  484 ;  Ardham  y. 

254.  WalHs,  10  Hare,  217. 

(«)  1  'Vict  c.  28.  (y)  Vide  sapra,  p.  670. 

T  T  2 
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the  rent  when  it  is  not  received  during  that  period,  and 
all  arrears  of  it  {z)y  are  extinguished  {a),  and  sinoe,  in 
general,  a  rent  can  be  created  by  deed  only,  a  mere 
acknowledgment  made  after  that  period  has  expired  will 
not  have  the  effect  of  reviving  or  restoring  such  title. 

If,  said  Coleridge,  J.  (&),  after  nonpayment  of  a  rent 
for  twenty  years,  a  series  of  fresh  payments  were  made, 
might  not  the  old  rent  be  said  to  exist  without  a  fresh 
grant? 
Extinct,  re-  The  only  mode,  however,  in  which  the  rent  can  be 

new  gnmtt  ^  restored  would  seem  to  be,  either  by  an  express  re-grant 
ex^T^oTyn-  by.  deed,  or  by  the  uninterrupted  receipt  of  a  COTre- 
sponding  rent  for  a  period  of  twenty  years  uncontra- 
dicted and  unexplained,  from  which  receipt  a  grant  of 
such  rent  might  be  presumed  (c).  The  practical  effect 
of  this  presumption  is  shown  by  the  decision  in  Read 
V.  Brookman{d)y  that  it  was  competent  to  plead  a  right 
to  an  incorporeal  hereditament  by  deed,  and  excuse 
profert  of  the  deed  by  alleging  it  to  have  been  lost  by 
time  and  accident.  A  usual  mode  of  claiming  title  to 
an  incorporeal  hereditament  therefore  was  to  aJl^  a 
feigned  grant  within  the  time  of  legal  memory,  from 
some  owner  of  the  land  or  other  person  capable  of 
making  one,  to  some  tenant  or  person  capable  of  re- 
ceiving it,  setting  forth  the  names  of  the  supposed  par- 
ties to  the  document  (^),  with  the  excuse  for  profert 
that  the  document  had  been  lost  by  time  and  accident. 
On  a  traverse  of  the  grant,  the  uninterrupted  usage  of 
the  right  for  twenty  years  was  held  cogent  evidence  of 
the  existence  of  the  grant.  This  was  termed  making 
title  by  "  non-existing  grant "  (/). 

(2)  James  t.  Salter,  8  Bing.  N.  S.  208 ;    CampheU  t.  IFUfM»  8 

C.  544.  East,  294;  Lord  Ouemeey  t.  Bei- 

(0)  Sect  84.  hridqee,  1  GUb.  £q.  B.  4 ;  Bright 

(»)  Hanki  T.  Palling,  6  El.  &  y.  Walker,  1  C.»  11.  &  R.  817. 

B.  669, 668.  (if)  3T.R.161. 

(<r)  SeeJ?6a%Y.iSfta«p,6East,  {e)  Hen4y   ▼-    8te9eiu»»,   10 

208;  BalitonY.Betutead,lCBmp.  Ea8t,55. 

468;   Wright  t.  JToward,  1  Sim.  &  (/ )  Best's  Princ  of  Er.  •.  877. 
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Loss  of  a  deed  or  instrument  is,  unquestionably^  a 
ground  upon  which  a  court  of  equity  will  exercise  juris- 
diction ;  but  has  always  exercised  it  with  great  caution 
and  under  great  guards ;  for  the  court  has  required 
that  the  bill  of  the  plaintiff  shall  be  accompanied  by  an 
affidavit,  in  order  to  satisfy  it  that  the  case  is  one  which 
it  may  safely  entertain  (^).  If,  said  Lord  Eldon(A), 
an  ejectment  were  now  brought  upon  a  devise  contained 
in  a  lost  will,  considering  the  extent  to  which  courts 
of  law  have  proceeded  in  assuming  jurisdiction  where 
profert  cannot  be  made,  I  am  not  quite  sure  whether 
they  would  not  go  forther  to  relieve  than  they  would 
have  done  half  a  century  ago.  Lord  Hardwicke  has 
recorded  his  opinion  that  the  time  had  not  and  never 
woidd  come,  when  a  court  of  law  could  venture  to  dis- 
pense with  profert,  upon  the  alleged  loss  of  an  instru- 
ment: yet  that  principle  is  altered.  The  legislature 
has  now  abolished  both  profert  and  oyer  in  pleadings  in 
courts  of  common  law  (i).  The  concurrent  jurisdiction 
of  equity,  in  cases  of  this  sort,  howeVer,  is  not  af- 
fected (A). 

A  rent  claimed  by  virtue  of  a  lost  grant  would  be,  RemecUeB  for 
primd  facie,  a  rent-seek,  and  the  remedy  for  the  re-  '*^^*"**^  • 
covery  of  such  a  rent  may  be  here  considered. 

At  common  law,  a  rent  with  a  power  to  distrain  for  At  law. 
it  may  be  claimed  by  prescription  (/),  but  is  excepted 
out  of  the  Prescription  Act(m). 

At  common  law,  until  the  reign  of  George  the 
Second,  a  freehold  rent-seek  issuing  out  of  land,  created 
either  by  will  or  by  deed,  was,  until  seisin — ^which 
created  the  remedy — given  by  the  terre-tenant,  who  in 
law  is  the  tenant  of  the  freehold,  and  not  by  a  tenant 
for  years  only,  remediless.     After  seisin  in  law  of  such 

ig)  See  Whitchvreh  y.   Gold-         (i)  16&  16Vict.c.76,8.  66. 
ina,  2  P.  W.  641;  8  Atk.  182;         (A)  See  Atkinson  r,  Leonardos 

Hook  V.  Dormant  1  Sim.  &  S.  227;  B.  C.  C.  218. 
JBarker  t.  JSay,  2  Ross.  63, 78.  {I)  Co.  litt.  114  a,  144  a. 

(A)  Barker  v.  JZoy,  inpnu  (m)  2  &  8  WiU.  4,  c.  71. 
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a  rent  an  avowiy,  and  after  seisin  in  deed  an  assise, 
might  be  maintained  for  it(/).  When  created  by  deed 
without  any  covenant  for  payment,  the  rent  mi^t  be 
recovered  by  a  writ  of  annuity  (w),  but  if  so  recovered 
it  could  not  afterwards  be  recovered  by  assize,  and 
vice  versd  (n). 
After  4  Geo.  2,  In  the  reign  of  George  the  Second  the  remedy  by 
^'     '  distress  was  given  for  the  recovery  of  such  rents  {o\ 

But  in  the  reign  of  William  the  Fourth  (^),  the  remedy 
by  writ  of  assize  or  other  real  action  was  abolished. 
Whether  by  An  action  of  debt  for  such  a  rent,  during  its  conti- 

actiooof  nuance,   whether  created  by  will(y),  or  by  a  mere 

grant  (r),  could  not  formerly  («),  not  even  after  the 
statute  of  8  Anne,  c.  14,  for  that  statute  appUes  as 
between  lessor  and  lessee  only(f),  and  cannot  now, 
notwithstanding  the  Conmion  Law  Procedure  Act, 
1852  (u),  be  maintained,  because,  in  general,  except  bj 
a  writ  of  annuity  (2:),  the  law  will  not  permit  a  real 
injury  to  be  remedied  by  an  action  merely  personal  (y). 
In  Varley  t.  Leigh  {z\  Pollock,  C.  B.,  however, 
expressed  an  opinion  that  there  must  be  a  remedy  at 
law  for  such  a  rent  in  lieu  of  the  writ  of  assise  now 
abolished,  and  that  an  action  of  debt  wotdd  be  the 
proper  remedy;  but  Bolfe,  B.,  dissented  ftom  that 
view,  and  expressed  himself  dissatisfied  with  the  aigu- 


(0  Litt  88.  217,  218,  233,  235,         (r)  KeUy  y.  auhhe,  3  Bnd.  ft 

341;  Beffir8ca9e,\Qo,^9^\  Bre-  Bing.  130;   Bvtler  y,  Bmtledfe, 

diman'9  ease,  6  lb.  56  b.  Arm.,  M.  &  O.  Ir.  Rep.  390. 

(TO)  F.  N.  B.  366;  Co.  litt         (#)  1  Roll.  Ab.  595;  F.  N.  B. 

144b.  280H.,281F.;  Ofnerseoie.ACo. 

(n)  litt.    8.     219;    Co.    Litt  48;  Lillingtton'i  ease,  7  lb.  37; 

144  b.  RandaU  y.  Righy,  4  H.  &  W. 

(0)  4  Geo.  2,  c.  28,  8.  6;  Brad-  130. 
hury  y.    WngM^  1   Doug.  625;         (jt)  WehhT.Jigga^wapoL, 
Wme8, 608;  Saivard  y.  Angtey,  2         (t«)  16  &  16  Vict  c  76;  Bnlfca 

Bing.  519;  Buttery  y.  BoHnson^  &  L.  Free,  in  Flead.  28, 49. 
3  lb.  892.  (at)  F.N.B.162. 

(p)  3  &4Will.4,  0.27,88.  86,         (y)  8  BL  Cam.  232.    See 4  M. 

37,38.  &S.114. 

(g)  Wehh  y.  Jigys,  4  M.  ft  S.         (2)  2  Ex.  446 ;  17  L.  Jy  £>• 

113.  289,  A  a 
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ments  urged  in  support  of  it.  If  the  writ  of  assise 
had  been  the  only  remedy  (a),  the  law  would  have 
supplied  another,  and  perhaps  the  one  by  action  of 
debt.  But,  besides  the  remedies  in  equity  (5),  the 
remedies  by  distress,  and,  where  applicable,  by  writ 
of  annuity  (c),  or,  since  the  Common  Law  Procedure 
Act,  1852,  just  noticed,  by  writ  of  simimons,  still 
remain,  and  the  reason  for  not  permitting  in  such  cases 
a  personal  action,  with  the  exception  just  mentioned 
of  a  satisfactory  reason,  would  still  be  applicable ;  so 
that  the  remedy  by  action  of  debt  is  not  necessarily 
required  by  reason  of  the  abolition  of  the  writ  of  assise. 

The  only  remedy  at  law  now,  for  such  a  rent  when  When  by  die- 
created  by  deed,  and  not  secured  by  bond  or  by  cove-  ^J|^i  J"* 
nant,  is  either  by  distress  or  by  writ  of  annuity  (d),  or, 
since  the  Common  Law  Procedure  Act,  1852,  by  a 
writ  of  summons  in  Ueu  of  a  writ  of  annuity  as  a  per- 
sonal action;  but,  when  created  by  will(c),  is  by  distress 
only.  When  created,  however,  by  the  former  mode 
the  effect  of  proceeding  by  one  of  such  remedies  would 
still  seem  to  be  to  exclude  the  exercise  afterwards  of  the 
other  (/). 

Where  a  rent-seek  is  also  secured  by  the  covenant  of  — oorenant  or 
the  grantor,  the  grantee  may  maintain  for  it  an  action 
of  either  covenant  (^),  unless  the  covenant  be  a  mere 
collateral  one  (A),  or  debt  (i). 

A  rent-seek  for  life  granted  out  of  chattels  real  (j\  l^soiiigont  of 
or  for  years  out  of  freehold  lands  (A),  is  a  chattel  only. 


chattels  real. 


(a)  See  IdlUngiitan*s  ea$e,   7     Ex.  56. 

Co.  87.  W  Randall  y.  Righy,  4  M.  & 

(6)  Vide  poet  W.130. 

F.N.B.162.  (i)  Varley    v.    Leigh,    2    lb. 


(^)F.l 


446;  17  L.  J.,  Ex.  289,  A  a 

(e)  Saward  y.  AnHey,  2  Bing.  (j)  Butt's  case,  7  Co.  28 ;  Co. 

519 ;  Buttery  y.  Robintotiy  3  lb.  Litt  147  b.      See  also  Kelly  y. 

392.  aubbe,  3  Biod.  &  B.  130;  James 

(/)  See  litt  B.  219 ;  Co.  Litt.  y.  Salter,  2  Bing.  N.  C.  606 ;  3  lb. 

144  b.  544;  PagetY.Ibley,2Th.G7d, 

(y)  Paget  y.  Ibley,  8  Bing.  N.  (k)  Brendloss  y.  Philips,  Cro. 

C.  679;  ifanning  y.  Phelps,  11  Eliz.895. 
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and  consequently  might  be  recovered  by  action  of 
debt(/).  But  unless  the  rent  appear  to  be  issuing  out 
of  chattels  real  the  grantor  of  it  was  taken  to  have  a  fee 
in  the  lands  charged,  and  then  the  grantee's  taking  a 
freehold  is  a  bar  to  such  an  action  (m).  For  an  annuity 
properly  so  called,  that  is,  a  yearly  payment  charging 
the  person  only  of  the  grantor  (»),  a  writ  of  annuity, 
and  not  an  action  of  debt,  during  the  existence  of  the 
annuity,  was  formerly  the  proper  remedy  (o).  Since 
the  Common  Law  Procedure  Act,  1852  (j»),  however, 
all  personal  actions  are  commenced  by  writ  of  summons, 
and  a  plaintiff  need  not  specify  the  form  of  action  he 
uses,  and  causes  of  action  of  whatever  kind,  except 
replevin  or  ejectment,  may  be  joined  in  the  same 
suit  (y). 
In  equity.  In  general  the  remedies  for  a  rent  given  by  the  m- 

strument  creating  it  must  be  relied  on  by  the  grantee(r); 
and  mere  difficulty  in  pursuing  them  at  law  is  not  suffi- 
cient to  enable  him  to  recover  the  rent  in  equity  (*). 

In  certain  cases,  however,  as  where  the  land  out  of 
which  the  rent  issues  (f),  or  the  nature  of  the  rent(K), 
is  uncertain,  or  where  there  are  no  demesne  lands  on 
which  to  distrain  (a:),  or  where  there  is  or  may  be 
nothing  upon  ihe  land  to  distrain  (y ),  or  where  the  pro- 


(Z)  See  Plowd.  26 ;  Brendlou  8  lb.  153,  503;  ^eveUy  t.  M%r- 

y.  Philips,  supra ;  Lucas  t.  IhtU  phy,  2  lb.  448. 

«;<i<Mf,BnUt.  151.  {t)  Eaton   College   y.    J3M«- 

(m)  Kelly  v.  Cluhhey  snpra.  champ,  1  C.  C.  121 ;   Duke  ef 

(»)  F.  N.  B.  162  a;    Co.  litt.  Bridgwater  v.  Edwards,  4  B,  P. 

144  b.  C.  139;  Archbishop  of  Dublin  t. 

(o)  Browne  Y.Pendlebury,CTo,  Lord  THmleston,  12  Ir.  Eq.  Ca. 

Eliz.  268  (4) ;  Tanfield's  case,  lb.  251. 

3(7) ;  Lucas  y.  Fulwood,  Bnlstr.  (m)  Collett  y.  Jaques,  1  C.  C. 

151.  IfO;  Benson  y.  Baldwin,  I  Atk. 

(i>)  15  &  16  Vict. c.  76.  698;  Cbx  y.  Ibley,  1  Vera.  869; 

Iq)  Boll.  Sc  L.  Free.  Plead.  Bowferis v.  Prentice,! Bto.C.C. 

28,49.  200;    Archbishop  of  Dublin  y. 

(r)  1  Fonb.  Eq.  b.  i.  c.  iii.  b.  Lord  Trimleston,  sapra. 

3;   Roberts  y.  Hughes,  Beatty,  ix)  DuhecfLeedsj.PoweU,! 

417.  Ves.  170, 171. 

(#)  Brady  y.  Fitzgerald,  12  Ir.  (y)   White  y.  SmaU,  22  Bear. 

Eq..Ca8.273;  Cremenr,  Hawkins,  72;   Tl'^f^^  y.  ./iiDi^f,  26  lb.  191. 
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perty  charged  is  of  an  incorporeal  nature  (z),  or  the 
origin  of  the  title  to  the  rent  be  unknown^  or  it  be 
doubtfiil  whether  there  be  any  remedy  at  law,  or,  if  any, 
whether  it  be  practically  available  (a),  or  the  legal  re- 
medies have  been  rendered  useless  or  difficult  to  be  ex- 
ercised (i),  or  the  owner  of  the  rent  has  been  deprived 
of  his  remedy  or  some  of  his  remedies  at  law  (c^,  or  the 
remedy  at  law  &ils,  as  being  neither  so  complete  nor  so 
effectual  as  that  in  equity  (cf),  or  where  the  remedy  in 
equity  is  the  only  means  by  which  the  property  can  be 
made  available  (^),  or  where  the  rent  has  been  paid 
without  question  for  a  very  great  length  of  time  and  the 
difficulty  of  obtaining  relief  at  law  would  be  ahnost  in- 
surmountable (/),  or  where  proceedings  by  the  owner 
of  the  lands  charged  are  calculated  to  confiise  and  com- 
plicate the  title  of  the  owner  of  the  rent  (^),  or  if  the 
remedy  be  defeated  by  fraud  (A),  or,  generally,  be  ren- 
dered defective  or  insufficient  by  any  of  those  contin- 
gencies which  occasionally  obstruct  the  &ir  operation 
of  contracts  (i),  the  rent  will  be  recoverable  in  equity, 
and  be  raised  by  a  sale  or  mortgage  of  the  property 
charged  (A). 

In  Roberts  v.  Hughes  (?),  the  court,  alluding  to  Cupit 
y.  Jackson  as  inconsistent  with  former  cases,  said,  there 

(«)  Thomdike  v.  Allington^  1  &  H.  76.    On  Oiipit  v.  Jackson, 

C. C.  79;  Berkleyy,  Ea/rlcf  Salis-  see  Graves  v.  Hicks,  11  Sim.  661 ; 

bwy,  cit  2  Bro.  C.  R.  618.  ffall  v.  Hurt,  snpra. 

(a)  Archbishop  of  Dublin  t.  («)  Sail  t.  Surt,  sapn. 

Lord  Trimleston,  supra.  (/ )  Stetelly  v.  Murphy,  supra, 

(ft)  Brady  y,  Fitzgerald,  12  Ir.  (^)  Archbishop  of  Dublin  t. 

Eq.  Cas.  273;  White  v.  Snutle,  22  Lord  TrimUston,  2  Dru.  &  War. 

Beav.  72;   White  t.  James,  26  lb.  636;  12  Ir.  Eq.  Ca.  261. 

191;  SteveUyY, Murphy, 21x,'Efl.  (h)  Davy  v.  Davy,  1   Ch.  C. 

Ca.448.  147. 

(c)  Roberts  r.  Hughes,  Beattj,  (i)  Roberts  v.  Hughes,  supra ; 

417.  Brady  Y.I%txgerald,sapTtL;  Ore- 
Id)  Oupit  Y.  Jackson,  13  Fri.  men  v.  Hamkes,  8  Ir.  Eq.  Ca.  163, 

721;  Ma^y  v.  Hwnkins,  1  Dru.  608. 

&  Wal.863:  Jby  t.  Ay,  2  Jones,  (Jt)  Oupit  y.  Jackson,  13  Fri. 

Ir.  Ex.  B.  360 ;  White  y.  James,  721 ;  Hall  y.  Hurt,  2  J.  &  H.  76. 

26  BeaY.  191 ;  Hall  y.  Hurt,  2  J.  {I)  Beatty,  417. 
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is  more  reason  to  doubt  the  accuracy  of  the  reporter 
than  to  suppose  the  judgment  intended  to  OYemile 
former  cases.    This  observation,  however,  would  seem  to 
be  directed  to  the  fact  that  the  rent  was  a  rent-chai^ 
for  which  the  remedies  provided  by  the  deed  creating  it 
were  a  power  of  distress,  and  a  power  to  ent^-  on  the 
lands  charged  and  to  receive  the  rents  until  satisfied  the 
arrears,  and  not  to  the  case  as  an  authority  for  the 
general  principle  on  which  courts  of  equity  afford  relief 
in  the  cases  just  specified. 
Far  whom  re-        The  remedy  in  equity  is  available  not  only  for  die 
arai^M^"**^  executors  of  the  grantee  after  his  death  fi)r  arrears  ac- 
crued in  his  lifetime  (o),  but  also  for  the  grantee  him- 
self during  his  life  for  the  arrears  accruing  to  him, 
although  the  property  charged  be  limited,  subject  to  the 
charge,  to  a  person  for  life  with  remainders  over(/>). 

In  Graves  v.  Hicks  {q)  indeed  ShadweU,  V.-C, 
said,  that  where  the  grantee  is  living  and  the  property 
charged  is  limited  for  life  with  remainders  over,  unless 
a  sale  be  necessary  for  some  other  purpose,  the  arrears 
will  not  be  so  raised.  But  in  Hall  v.  Hurt{r\  Wood, 
V.-C,  held,  that  if  a  sale  be  the  only  means  by  which 
the  property  can  be  made  available  for  satisfying  the 
arrears,  they  will  be  so  raised  during  the  life  of  the 
grantee,  although  the  property  be  so  limited. 
When  after  If  a  rent  be  paid  by  the  owner  of  the  land  out  of 

mayS^^ved  which  it  issues  to  a  person  claiming  and  receiving  it 
by  acknow-  wrongfiilly  for  twenty  years  and  upwards,  the  right  of 
the  rightfid  owner  of  the  rent  vrill  be  extinguished,  but, 
being  a  mere  right,  may,  perhaps,  as  between  him  and 
such  a  person  be  revived  after  the  expiration  of  that 
period,  either  by  the  payment,  or  by  a  simple  acknow- 
ledgment, made  to  such  owner. 

{p)  Cupit  V.  Jackion,    supra.         ip)  HaUy. Ifwi,2 J.hB.76. 
See  also  Graves  y.  fficksy  11  Bim.         (q)  11  Sim.  526, 661. 
626.  (r)  Supra. 
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This  enactment,  however,  extends  to  only  land,  rent  As  to  charges 
and  adyowBons,  and  also,  by  interpretation,  to  charges  ^y^^^^^ 
on  land  which  are  an  interest  in  land,  and  therefore 
land  within  the  act(^),  but  not  to  charges  on  rent  or 
advowsons,  although  charges  on  rent  are  within  the 
sect.  40. 

It  may  be  here  observed  that  where  there  is  in  the  When,  after 
grant  of  an  annuity  for  life  an  express  covenant  for  the  JlJJJ^t^^f^me- 
payment  of  it,  although  the  annuity,  as  a  charge  on  the  dj  may  be 
land,  may  be  extinguished,  yet  the  remedy  for  it  on  the 
covenant  may  be  still  enforced  (f). 

The  effect  of  an  acknowledgment  of  the  title  of  a  Right  of  re- 
mortgagor,  or  of  his  right  of  redemption,  and  of  a  right  ^®™P**<^'^- 
to  a  charge  on  land,  when  made  after  the  expiration  of 
the  period  of  limitation  applicable,  would  seem  to  be  the 
same  as  in  the  case  of  land  or  rent. 

A  charge  on  land  which,  on  the  passing  of  the  3  &  4  Charge  on 
Will.  4,  c.  27,  had  been  extinguished,  cannot  be  revived  {^ore^SA^l 
by  a  mere  acknowledgment  made  since  that  statute  wm.  4,  c.  27. 
was  passed.     Thus  where  a  judgment  in  Ireland  was, 
by  the  effect  of  the  8  Geo.  1>  c.  4,  extinguished  when 
the  former  act  was  passed,  an  acknowledgment  within 
twenty  years  after  the  passing  was  held  not  to  revive 
such  judgment  («<) ;  and  it  could  not  be  revived  by  set. 
fa.  {x). 

In  Kirhwood  v.  Lloyd  {j/\  the  question  arose  what  is  Not  soeztiiict. 
the  effect  of  payment  of  interest  on  a  judgment  after  the 
lapse  of  twenty  years,  not  as  between  the  person  paying 
and  the  person  paid,  but  as  between  third  parties  and 
the  person  paid,  and  the  court  said  that  was  a  question 
of  difficulty,  and  that  there  was  no  decision  to  show 

(*)  Sect  1,  8  &  4  Will.  4,  c.  27.  9  Ir.  Eq.  R  407 ;  KemmUi,  Mack- 

It)  Manning  y.  Phelps,  10  Ex.  lin,  11  Ih.  872. 

59;  24  L.  J^  Ex.  62,  S,  C.  (tr)  Ihrran  t.   B&re^ord,  10 

(«)  Morraugh  v.  Power,  Longf .  CI.  &  F.  819. 

&  T.  644;  Brady  t.  Mtzffibbon,  1  (y)  12  Ir.  Eq.  R.  596. 
Jebb&S.503;  CUmourryy. Piers, 
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what  is  the  operation  of  such  a  payment  after  twentj 
years;  and  in  Harty  y.  Davis {z\  in  the  case  of  a 
judgment,  and  Toft  y.  Stephenson  {a),  in  the  case  of  a 
lien  for  unpaid  purchase-money,  the  court  held,  as  be- 
tween the  person  paying  and  the  person  paid,  that  an 
acknowledgment  made  more  than  twenty  years  after  a 
present  right  accrued,  but  within  that  time  before  the 
commencement  of  the  action  or  suit,  had  the  effect  of 
reviving  the  charge;  but  in  the  former  of  these  two 
cases.  Ball,  J.,  said,  that  the  court  decided  the  caae 
only  with  respect  to  the  effect  of  the  acknowledgment 
on  the  rights  of  the  person  giving  it,  and  that  the  deci- 
sion was  not  intended  to  determine  what  would  be  the 
eflfect  as  against  third  parties. 

Whether  where  lands  are  subject  to  a  conmion 
charge,  and  a  person  entitled  to  part  of  the  land  pays 
interest  aft;er  the  lapse  of  twenty  years,  having  paid  no 
interest  in  the  interval,  will  revive  the  charge  against 
either  himself,  or  the  owners  of  the  other  part  of  the 
lands,  on  the  principle,  that  where  two  persons  are 
jointly  liable  on  a  simple  contract,  payment  of  interest 
by  one,  after  the  expiration  of  six  years,  will  be  evidence 
of  a  new  promise  by  both(i),  has  been  doubted  (c). 

Where,  by  the  operation  of  the  statute,  lands,  subject 
to  a  charge  but  sold  with  an  indemnity  upon  lands  not 
so  subject  against  it,  have  ceased  to  be  altogether  liable 
to  the  charge,  a  beneficial  owner  of  the  indenmity 
lands  cannot  revive  a  demand  against  those  other  lands 
firom  which  they  were  so  discharged.  That  would 
be  to  make  the  conveyance  of  the  indemnity  lands  a 
means  of  onerating  and  not  exonerating  those  other 
lands  (cf ). 


(«)  13Ir.L.R.2S. 

(a)  1  De  G.,  M.  &G.  28;  5  lb. 
786. 

(ft)  See  the  cases  collected  in 
Ooddard  y.  Ingram,  8  Q.  B.  889. 


((t)  Haman  t.  Andrewi^  1  Ir. 
C.R.106. 

id)  See  HowM%  t.  Amdre^t, 
snpra. 
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Where  there  is  no  common  charge  nor  liability,  and 
the  person  making  an  acknowledgment  can  only  be 
considered  as  the  agent  of  the  person  whose  estate  is 
liable  to  the  charge,  the  acknowledgment  would  not 
revive  the  charge  against  the  lands  from  which  they 
were  discharged  by  the  operation  of  the  statute  («). 

If,  however,  the  interpretation  of  the  sections  28  and 
40  before  noticed  (/)  be  correct,  the  effect  of  an  ac- 
knowledgment of  the  title  of  a  mortgagor  or  of  his 
right  of  redemption  made  at  any  time,  even  after  the 
expiration  of  twenty  years  next  after  the  time  at  which 
the  mortgagee  obtained  the  possession  or  receipt  of  the 
profits  of  any  land,  or  the  receipt  of  any  rent  comprised 
in  his  mortgage,  but  within  twenty  years  before  the 
commencement  of  the  suit  for  redemption,  is  to  revive 
or  restore  such  title  or  right,  and  the  effect  of  an  ac- 
knowledgment of  a  right  to  a  charge  on  land  made  at 
any  time  even  after  the  expiration  of  twenty  years  next 
after  a  present  right  to  receive  the  same  has  accrued, 
but  within  twenty  years  next  before  the  commencement 
of  proceedings  to  recover  the  charge,  is  to  revive  or 
restore  the  right  to  the  charge. 

The  effect  of  an  acknowledgment  of  a  right  to  a 
charge  on  a  rent,  or  an  advowson,  or  to  a  legacy  not 
charged  on  land(^),  or  of  a  right  to  the  personal  es- 
tate, or  any  share  of  the  personal  estate,  of  an  intes- 
tate (A)^  not  being  chattels  real,  or  to  arrears  of  rent  or 
of  interest  of  money  charged  on,  or  payable  out  of  land 
or  rent^  or  for  any  legacy,  or  for  any  damages  in  re- 
spect of  such  arrears  (t),  or  to  claims  by  specialty  (A), 
whenever  made,  will  revive  the  right ;  for  the  right  to 
these  matters  respectively  is  not,  as  in  the  case  of  land 

(«)  See  Maman  t.  Andrews,  1         (A)  23  &  24  Vict  c.  88,  s.  13. 
Ir.  C.  R  106.  (t)  8  &  4  Will.  4,  c.  27,  a.  42. 

(/)  Sect.  YI.  of  OiiB  Chapter.  (ik)  8  &  4  WUl.  4,  c  42.    Vide 

0^)  Sect.  40.  ante,  p.  581. 
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itself  and  chaj^s  thereon,  and  rent,  extingxiished  afler 
the  determination  of  the  periods  of  limitation,  applied 
to  such  several  matters,  but  the  remedies  for  lliem  are 
merely  taken  away(/). 


court. 


Section  VIII. 

By  whom  the  Question,  whether  a  written  Instrument 
be  or  be  not  an  Acknowledgment y  is  to  be  determined. 

The  court,  or  A  writing,  or  several  writings  together,  relied  on  as 
^  ^™^*  an  acknowledgment  within  the  Statutes  of  Limitation, 

may  be  such,  or  may  have  been  made  under  such  dr- 
eumstances,  as  to  involve  the  question  whether  sach 
writing,  or  such  several  writings  tc^ther,  be  or  be  not 
such  an  acknowledgment.  The  further  question,  whe- 
ther the  court  or  the  jury  is  or  are  to  determine  the 
former  one,  also  then  arises. 

When  the  In  creneral  the  construction  of  a  written  instrament 

is,  in  the  first  place,  to  be  determined  by  the  judge  {m). 
Where  the  question  arises  on  the  construction  of  one 
document  only,  without  reference  to  any  extrinsic  evi- 
dence to  explain  it,  or  where  a  legal  right  is  to  be 
determined  firom  the  construction  of  a  written  doca- 
ment,  which  either  is  unambiguous,  or  of  which  the 
ambiguity  arises  only  firom  the  words  themselves,  that 
is  a  question  to  be  decided  by  the  judge  (n),  and  it  is 

(Z)  See  Harty  v.  Dams,  18  Ir.  t.  Meek^  27  L.  J.,  Ex.  ai ;  Smith 

L.  R.  23.  T.  Tkome,  18  Q.  B.  134 ;  StMtk 

(i»)  Morrell  v.  Frith,  8  M.  &  v.  Thompson,  8  C.  B.  44 ;  Doe  d. 

W.  402 ;  6  lb.  542  ;  BoutUdge  v.  Cwrzon  v.  Edmonds,  6  M.  *  W. 

Hamsa/y,  8  Ad.  &  E.  221 ;  Bail-  295;  Hutchinson t.  JBowlkor,5U. 

don  y.   Walton,  1  Ex.  617;  Ley  &  W.  535. 

V.  Peter,  3  lb.  Ill ;  5  lb.  153.  (»)  MorreU  v.  IHth,  3  M. » 

See  also  Foster  y.  Mentor  Jnsur-  W.402;  SmiihY,  Tkoms,lS(lB. 

ance  Co,,  3  EU.  &  B.  48;  Pimiess  134;  SmithY.  7%m»/MM»$G.B.44. 
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not  competent  to  him  to  ask  the  assistance  of  the  jury 
in  construing  it(o).  The  safest  course  is  to  adhere  to 
this  rule  (jo). 

In  Morrell  v.  Frith  (q),  Parke,  B.,  said,  that  in  the 
case  of  an  obscure  and  doubtful  document,  he  had 
always  acted  on,  but  had  always  disapproved  of,  Lloyd 
y.  Maund  (r),  and  that  the  course  he  had  taken  was  to 
express  his  own  opinion,  and  then  to  take  that  of  the 
jury,  in  order  that,  if  they  differed  with  him,  the 
opinion  of  the  court  might  be  fairly  taken  on  the  ques- 
tion whether  the  document  should  be  left  to  the  jury, 
and  that  he  thought  that  case  is  not  law.  In  Bucket 
v.  Church  {8\  the  same  judge  said  there  was  some 
little  difficulty  whether  the  effect  of  the  writing,  as  an 
acknowledgment,  was  a  question  for  the  judge  or  the 
jury,  and  that  he  had  always  expressed  his  own  opinion 
and  taken  that  of  the  jury,  and  if  they  differed  the  court 
would  decide  {t). 

The  law  regulating  questions  of  this  description  was 
subsequently  stated  by  the  same  judge  in  the  following 
terms : — ^*  The  construction  of  all  written  documents 
belongs  to  the  court  alone,  whose  duty  it  is  to  construe 
all  such  instruments,  as  soon  as  the  true  meaning  of  the 
words  in  which  they  are  couched,  and  the  surrounding 
circumstances,  if  any,  have  been  ascertained  as  &cts  by 
the  jury :  and  it  is  the  duty  of  the  jury  to  take  the 
construction  from  the  court,  either  absolutely,  if  there 
be  no  words  to  be  construed  as  words  of  art,  or  phrases 
used  in  conunerce,  and  no  surrounding  circumstances 
to  be  ascertained ;  or  conditionally,  when  those  words 
or  circumstances  are  necessarily  referred  to  them. 
Unless  this  were  so,  there  would  be  no  certainty  in  the 

(p)  Bolckow  V.  Seymour,  17  C.  (r)  2  T.  R.  760. 

B.,  N.  8.  107, 116.  (#)  9  Car.  &  P.  209. 

( »)  3  M.  &  W.  402.  (0  See  also  Doe  d.  Ourzo%  y. 

(  J)  8M.  &  W.  402,  406.  EOmondt,  6  M.  &  W.  295. 
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law ;  for  a  misconstruction  bj  the  court  is  the  proper 
subject,  by  means  of  a  bill  of  exceptions,  of  redress  in 
a  court  of  error ;  but  a  misconstruction  by  the  jury 
cannot  be  set  right  at  all  effectually"  (:r). 

In  accordance  with  these  principles,  the  question 
whether  a  writing  has  or  has  not  the  effect  of  an  ac- 
knowledgment of  title  within  the  section  14  of  the  3  & 
4  Will.  4,  c.  27,  has  been  determined  to  be,  not  for  a 
jury  but  for  the  judge  (y).  Whether  a  writing  has  or 
has  not  the  effect  of  an  acknowledgment  of  title  or  right 
within  the  section  28,  or  of  right  within  the  sections  40 
and  42  respectively  of  the  same  statute,  would  be  to  be 
determined  in  the  same  way. 

The  effect  of  a  written  document,  however,  is  some- 
times left  to  a  jury.  For  instance,  where  the  docu- 
ment requires  parol  evidence  to  qualify  or  to  explain 
it,  as  in  the  ordinary  case  of  mercantile  contracts,  in 
which  peculiar  terms  and  abbreviations  are  employed; 
or  where  the  meaning  of  the  words  themselves  is  in 
question,  being  words  that  are  used  in  a  particular 
and  technical  sense,  it  is  as  if  the  documents  were  in  a 
foreign  language,  and  the  trut}^  or  propriety  of  the 
translation  were  in  question  (z).  And  altiiough  the 
construction  of  a  doubtful  instrument  be  not  for  tiie 
determination  of  a  jury,  yet  the  &cts  by  which  it  may 
be  explained  are  (a). 

The  intention  of  the  parties  is  a  question  for  the  jury, 
and  in  some  cases,  libel  for  instance,  the  meaning  of 
the  document  is  part  of  that  intention,  and  therefore 
must  be  submitted  to  the  jury  (6). 


(a?)  yHl$on  V.  ffatford,  8  M.  & 
W.  806. 

(y )  Doe  d.  Cwrzon  v.  JBdmonds, 
6  M.  &  W.  291;  Ley  y.  Peters,  8 
Ex.  101,  111. 

(z)  8  M.  &  W.  406;  Hutehv- 
eon  Y.  Bowker,  5  M.  &  W.  542 ; 


Moore  v.  Oarwoadt  4  Ex.  681 
ISimees  t.  Meek,  27  L.  J^  Ex.  81 
Smith  T.  Tk4fmjnon,  8  C.  B.  44 
Smith  T.  Thome,  18  Q.  B.  184. 

(a)  Pte  Parke,  B.,  3  M.  &  W. 
406 

(i)  8  M.  &  W.  402. 
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Where  the  contents  of  a  writing  containing  an  ao-  Signatnre  ap- 
knowledgment  with  other  matters  are  divisible,  and  the  entire,  oronly 
signature  of  the  person  making  the  acknowledgment  is  part  of,  writ- 
placed  under  or  opposite  one  portion  only,  the  question 
whether  the  signature  applies  to  the  entire  writing,  or 
to  only  that  one  portion,  is  purely  one  of  intention 
and  must  be  for  the  jury  (c). 

So  where  a  written  document  or  more  than  one  Writing  con- 
are  connected  with  other  evidence  (^),  or  where  there  otitweridence 
is  more  than  one  such  document,  as  in  the  case  of  a  or  more  than 
series  of  letters  (e\  the  effect  of  such  docimient  or  docu- 
.  ments  is  to  be  submitted  with  the  other  evidence  to  the 
jury,  and  the  effect  of  the  series  is  to  be  determined  by 
them  under  the  direction  of  the  judge  (/). 

The  precise  time  when  an  acknowledgment  is  either  Time  when 

made  by  the  person  to  make  it,  or  given  to  the  proper  ment^J  gi^'n. 

person,  would  be  a  question  for  the  jury,  and  may  be 

shown  by  oral  testimony  (^).     The  time  of  making  an 

acknowledgment  by  payment  may,  in  most  cases,  be 

easily  ascertained,  but  an  acknowledgment  in  writing 

may  have  been  lost,  and  then  its  contents  may  be 

proved  by  such  testimony  (A),  or  it  may  be  without  a 

date,  and  the  time  of  making  or  giving  may  be  then  so 

proved  (t),  or,  in  the  case  of  a  deed  reUed  on  as  an 

acknowledgment,  although  dated  is  not  delivered  by 

the  person  who  by  it  makes  the  acknowledgment  until 

long  after  the  date,  the  delivery  by  such  person  may 

also  be  so  proved  (A). 

Whether  a  document  relied  on  as  an  acknowledg-  Whether  be 

that  given,  or 


8  £11.  &  B.  71.  (/)  See  also  NHUan  v.  Bar- 
Bird  V.  Gammon,  8  Bing.  ford,  8  M.  &  W.  806. 

N.  C.  883;  Power  v.  Barham,  4  (sf)  Bartley  v.    WhartoTi,  11 

Ad.  &  £. 473;  Routledge  t.  Ram^  Ad.  &  E.  934;  Ja/yne  t.  Bttghes, 

$ay,  8  Ad.  &  E.  222 ;  JSolokowY.  10  Ex.  480. 

Seymour,  17  C.  B.,  N.  S.  107.  (A)  Baydon   v.    Williams,    7 

ie)  Bodson  t.  Maokay,  4  NeT.  Bing.  168. 

&M.  827;  MorreUY,Fnth,ZU.  (i)  Bartley  v.    Wharton,  su- 

&  W.  405;  Ths  IncorporaUd  8o-  pra. 


eiety  ▼.  Richards,  1  Con.  &  L.  68.         (  *)  Jayne  v.  Bughet,  supra. 
L.  UU 


658  ACKNOWLEDGMENTS. 

the  right  be      ment  be  Or  be  not  the  actual  acknowledgment  made  (/), 
tion."*  ^^^^     *^^  whether  the  title  or  the  right  to  which  reference  ia 
made  in  an  acknowledgment  be  or  be  not  the  title  or 
the  right  in  question  (m)^  are  questions  to  be  deter- 
mined by  the  jury. 


Section  IX. 

What  is  a  sufficient  Acknowledgment  within  the  Sta- 
tutes of  Limitation. 

No  specific  No  precise  or  specific  form  of  acknowledgment  in 

fwm  necea-  writing  is  in  any  case  necessary.  All  that  the  3  &  4 
Will.  4,  c.  27  («),  and  the  3  &  4  WilL  4,  c  42(o), 
require  is  that  some  acknowledgment  of  the  right  in  the 
mode  they  prescribe  shaU  be  given,  and  therefore  thej 
aQow  considerable  latitude  in  the  form  of  the  acknow- 
ledgment (j?).  The  courts  hare  put  a  liberal  construo- 
tion  on  the  statutes  which  mean  that  the  claim  shall 
not  be  barred  where  the  parly  has  really  acknowledged 
it  (7).  Consequently  the  acknowledgment,  when  in 
writing,  may  be  by  letter  (r),  a  deed  {s\  an  affidavit (/), 
the  will  of  the  party  liable,  either  specifically  {u\  or 
by  a  devise  of  real  estate  for  the  payment  of  his  dd>t8, 
either  primarily,  or  in  aid  of  the  personal  estate,  of  such 

(I)  See  Jioffers  t.  Hadley,  2H.  151 ;    Vineewt    r.     WelBn^tsm, 

&  C.  227;  BoleJum  y.  Seymowr,  Long.  &  T.  456 ;   Bumm*  ▼. ' 

17  C.  B.,  N.  S.  107.  Gore,  6  H.  L.  C.  907;  J9rH%  t. 

{m)  Front  t.  Bengoughy  1  Bing.  The  South-Edstem  BttUmof  Ck, 

266;  SmUh  v.  Thome,  18  Q.  B.  2  S.  &  G.  48;  6  De6.,M.&  6. 

184.  270;  Tbft  t.  Stepkengan,  1  lb.  41 ; 

(n)  Lard  St.  John  t.  Bough-  Thompson  y.  Bowyer,  9  Jnr.,  K. 

^w,  9  Sim.  919.  S.86d;  TrulockY,Robey,  12  Sim, 

( o)  Moodie  v.  Bannister,   4  402 ;    Stamjield   y.  B&heomy  16 

Drew.  432.  BeaY.  286 ;  8  De  O.,  M.  &  G. 

(»)  lb.;  Carroll  y.  Ba/rey,  10  620. 

Ir.  £q.  Bep.  821.  (#)  Jagne  t.  Hugkn,  10  fii. 

(gr)  Blair  v.  Nugent,  9  Ir.  Eq.  480. 

Bep.  406.  if)  Blair   y.  Nugent,  m>|n ; 

(r)  Lord  St.  John  r.  Bough-  Trigtram  y.  Barts,  Loogf.  &  T. 

ftm,  nipra  ;  Ineerporated  Society  186. 

Y.  Richards,  1  Con.  &  L.  58;  HoU  («)  MiUingt&m  y.  2%#M|MM,S 

land  Y.  Oark,  1  Yon.  &  C.  C.  C.  Ir.  C  R.286. 
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of  them  at  least  as  at  his  death  are  not  barred  bj  the 
Statute  of  Limitations  (x). 

A  correspondence  between  two  parties  who  are  deal- 
ing with  each  other,  the  one  claiming  a  right  to  pro- 
pertjy  and  the  other  an  incumbrance  upon  it,  would 
not  amount  to  an  acknowledgment  of  title  to  the  pro- 
perty, because  there  might  be  an  infirmity  in  the  title 
acknowledged,  which  would  give  a  third  person  a  title 
against  one  or  both  of  them.  But  if  the  correspondence 
be  between  the  incumbrancer  and  such  claimant,  in  the 
character  of  owner,  for  the  redemption  of  the  estate  by 
payment  of  the  incumbrance,  the  form«r  cannot  set  up 
a  title  adverse  to  the  latter,  and  the  correspondence 
would  be  an  acknowledgment  of  the  title  of  the  latter  (y). 

The  acknowledgment  in  the  case  of  land,  or  of  rent,  Mnst  be  of  the 
or  of  a  charge  thereon,  must  be  of  the  title   of  the  tiSe^&'i 
claimant  thereto  (z),  that  is^  of  some  particular  person.  Will  4,  c  27, 
and  not  donbtfiil  whether  of  the  title  of  one  person  or         ' 
of  another  (a) ;  and  must  contain  something  more  than 
a  mere  statement  of  &ct,  or  of  a  past  transaction  (6),  and 
if  given  under,  or  as  in  contemplation  of,  a  bargain 
which  is  not  concluded,  the  bargain  must  be  final  (c) 

The  acknowledgment  of  a  title  to  land  or  rent,  or  to  —and  as  ex- 
amy  chm^ge  thereon,  must  also  be  of  a  present  existing  to  it 
title,  and  not  of  a  title  which  has  been  extinguished 
by  the  lapse  of  the  period  of  limitation  (d) ;  and  should 
contain,  either  expressly  (e),  or  by  necessary  inference,  a 
reference  to  the  claim  to  which  it  relates  (/). 

(af)  J^us  Y.  ehre,  1  Sch.  &  6  M.  &  W.  291. 

L.  107;  Burke  v.  Jones,  2  Ves.  &  (<f)  3  &  4  Will.  4,  c.  27,  fifi.  2, 

B.  275;  Jones  v.  Scott,  1  Ross.  &  14,  84,  40  ;  Xemmis  v.  Macklin, 

M.2o5.  11  Ir.  L.  R.  872;    Morrogh  v. 

(y)  Jneorporated    Society   v.  Power ,  6  lb.  494;   Maddooh  v. 

Richards,  1  Con.  &  L.  68.  Bond,  Ir.  T.  R.  382;    Cloncwrry 

(a)  8  &  4  Will.  4,  c.  27,  bs.  14, 24.  v.  Piers,  9  Ir.  Eq.  R.  407;  Bohson 

<«)  Hobson  y.  Bwms,  18  Ir.  L.  v.  Bwms,  18  Ir.  L.  R.  288;  How- 

B.  286 ;  Thompson  v.  Bowyer,  9  cutty,  Bonsor,  8  Ex.  491. 

Jut.,  N.  S.  888 ;  11  W.  R.  976 ;  9  {e)  Lord  St,  John  v.  Boughton, 

Jj.  T.  B.,N.  S.  12,  S.  a ;  post, p.  662.  9  Sim.  219 ;  Holland  v.  Clark,  1 

ib)  Hobson  v.  Bums,  supra.  Y.  &  C.  C.  C.  151. 

le)  Doe  d.  Curzon  y.  Edmards,  (/)  Aroher  v.  Leonard,  15  Ir. 
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denied. 


In  cases  of  pe- 
cuniary claims. 


Answer  in 
Chancery. 


Schedule  of 

insolvent 

debtor. 


If  a  writing  relied  upon  as  an  acknowledgment  con- 
tain a  positive  and  unqualified  denial  of  any  right  by 
any  person  there  will  be  no  acknowledgment  (ff). 

In  cases  of  pecuniary  claim  the  amount  of  the  daim 
need  not  be  stated  in  the  acknowledgment  (A),  but  may 
be  shown  by  extrinsic  parol  evidence  (t).  But  the  ac- 
knowledgment, when  it  is  by  an  account  stated  0)» 
must  show  that  there  is  a  certain  amount  due  (A). 

An  answer  to  a  bill  in  Chancery  filed  by  the  cbumant 
against  the  party  liable  (/),  signed  and  sworn,  may  be 
said  to  be  indisputable  evidence  of  consent  by  sach 
person,  and,  considering  that  it  is  a  deliberate  act, 
is  entitled  to  more  weight  than  if  the  acknowledg- 
ment had  been  given  without  deliberation. 

Where  the  defendant  by  his  answers  acknowledged 
that  he  held  imder  an  agreement  for  a  lease,  and  that 
the  residue  of  the  term  had  been  assigned  to  the  plaintaff 
and  another  person,  that  was  an  admission  by  the  de- 
fendant that  he  held  as  tenant  firom  year  to  year,  aad 
a  distinct  acknowledgment  that  the  legal  estate  was  in 
such  assignees,  and  being  in  answer  to  questions  put  by 
the  plaintiff  is  "  given  to  the  person  entitled"  within 
the  section  14  of  3  &  4  Will.  4,  c.  27  (m). 

Whether  the  schedule  by  an  insolvent  debtor  can, 
under  any  circimistances,  amount  to  an  acknowledgment 


Ch.  Rep.  267;  Vincent  y.  Wei- 
linffton.  Long.  &  T.  456 ;  Incor- 
porated SoHety  Y,  Richardsy  1 
Con.  &  L.  58. 

(g)  Thomp9ony.Bowifer,sayrti. 

(A)  Bird  v.  Gammon,  3  Bing. 
N.  C.  888;  Lord  St.  John  y. 
Boughton,  9  Sim.  219 ;  Lechm-ere 
V.  Fletcher,  1 C.  &  M.  623  ;  8  Ex. 
496;  Waller  v.  Lacy,  1  Scott,  N. 
R.  186;  1 M.  &  G.  54, 8,  C;  Ches- 
lyn  T.  Dallfy,  4  Ton.  &  C.  338  ; 
Carroll  v.  Daroy,  10  Ir.  Eq.  R. 
821. 

(i)  Waller  ▼.  Laey,  rapra; 
WiUiams  v.  Orifitht,  8  Ex.  335 ; 


Gardner  y.  3PMdhon,  8  Q.  B. 
561;  Hartley Y.  WkarUm,!! Ad. 
&  R  934. 

(j)  Vide  ante,  Sect  L  of  this 
Chapter. 

(it)  Per  Parke,  B.,  5  M.  &  W. 
667. 

(0  Blair  y.  Nugent^  sapn; 
Baildon  v.  Walton,  1  Ex.  617;  S 
Ex.  129;  Moodie  y.  Bannister, 
snpra ;  Ooode  y.  Job,  1  EUia  & 
E.  6. 

(m)  GoodeY.Joh,\'Rm&9t^ 
6;  28  L.  J.,  Q.  B.  1;  5  Jnr.,  N.S. 
146,  A  (7. 
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of  title  under  the  section  14  of  the  3  &  4  Will.  4,  c.  27, 
has  been  doubted  (n).  The  acknowledgment  relied 
upon  in  that  case  was  such  a  schedule,  but  it  was  held 
insufficient  on  the  grounds  that  it  was  not  of  the  title 
of  any  particular  person,  or  of  any  existing  title. 

As  the  effect  of  an  acknowledgment  of  the  title  to  When  acknow- 
land  or  to  rent  under  the  section  14  of  this  last  statute  ^^^!2*  ^  ^ 
IS  to  put  an  end  to  all  presumption  arising  from  length 
of  possession  (o),  and  as  from  the  time  when  the  ac- 
knowledgment is  given  a  new  adverse  possession  or 
receipt  arises,  fresh  acknowledgments  or  other  subse- 
quent acts,  as  receipts,  must  be  made  or  done  to  avoid 
such  possession  or  receipt  (/>).  But  mere  verbal  ad- 
missions by  persons  in  possession  that  they  hold  as 
tenants  wiU  not  estop  them  from  setting  up  the  sta- 
tute (q). 

The  admission  in  writing  imder  the  section  42  of  the  Admission  in 
3  &  4  Will.  4,  c.  27,  by  the  per^n  liable  for  arrears  of  ^"^^f  ^nt' 
rent  of  land  to  the  agent  of  the  claimant  of  the  land 
of  rent  being  due,  would  be  an  acknowledgment  of  the 
title  of  the  claimant  to  the  land(r). 

An  acknowledgment  by  payment  of  rent  must  be  made  By  payment  of 
by  the  person  making  it  in  respect  of  the  land  or  rent  '*^*- 
which  is  claimed, —  Quicquid  solvitur,  solvitur  secundum 
animum  solventis, — and  not  on  another  account  (*). 
If  no  proof  of  an  actual  demise,  or  of  the  person  pay- 
ing having  been  let  into  possession  by  the  person  to 
whom  the  payment  was  made,  can  be  given,  the  person 
paying  may  show  the  payment  to  have  been  made 
either  by  mistake  or  by   misrepresentation  (^).     But 

(n)  Hohs&n  v.  JBvms,  13  Ir.  L.  (#)  Att.-  General  v.   Stephen*, 

B.  286.  6  De  G.,  M.  &  G.  111.    See  also 

(o)  I  Con.  &  L.  84.  Kirhmood  t.  LUyd,  12  Ir.  E.  R. 

(^)  2  lb.  192.  585,600. 

(£)  Kirkmood  t.  Lloyd,  12  Ir.  Qt)  See  Fenner  v.  Duplook,  2 

£.  R.  599.  Bing.  10;  JRogers  y.  Pitcher,  6 

(r)  See  Furtdon  v.  Clogg,  10  Taunt.  202;   Doe  d.   Harvey  v. 

M.  &  W.  572.  Francis,  2  M.  &  Rob.  57 ;  Brook 
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Receipt  of  rents 
by  equitable 
mortgagee  in 
poesession. 


Uonecessary 
under  eect  14 
of  c.  27  Id 
cases  within 
sect.  15. 

Of  equity  of 
redemption; 


— ^to  an  agent; 


without  showing  some  special  reason  the  payment  will 
be  conclusive  (m). 

The  receipt  of  the  rents  of  an  estate  subject  to  an 
equitable  mortgage  by  the  mortgagee  entering  into 
possession^  ought,  said  Shadwell,  V.-C,  primd  facie 
to  be  taken  as  a  payment^  either  of  principal  or  interest 
of  his  debt  as  the  ease  may  be  (x).  If  so,  the  effiaet 
would  be  to  preserve,  as  a  simple  contract  debt,  the 
money  due  on  the  mortgage,  ultra  the  value  of  the 
estate,  as  a  claim  against  the  general  assets  of  the 
mortgagor  (y). 

No  acknowledgment  is  necessary  under  the  section 
14  of  the  3  &  4  Will.  4,  c.  27,  in  those  cases  which 
are  within  the  section  15,  as  in  cases  between  a  mort- 
gagor and  a  mortgagee  (r). 

In  the  case  of  an  acknowledgment  under  the  section 
28  of  the  3  &  4  Will.  4,  c.  27,  the  mere  admission  of 
holding  under  a  mortgage  title  is  not  sufficient.  What 
is  required  is,  not  an  admission  that  the  holding  is 
under  such  a  title,  but  an  admission  that  some  person 
has  a  right  to  redeem  (a). 

Such  an  acknowledgment,  when  given  to  an  agent, 
need  not  contain  the  name  of  the  principal,  and  the 
person  giving  the  acknowledgment  need  not  know  who 
is  the  principal.  If  the  acknowledgment  can  be  under- 
stood as  acknowledging  a  title  to  redeem  in  the  person 
or  persons  on  whose  behalf  it  is  given,  that  wiD  be 
sufficient  (£). 


V.  Bigg%^  2  Bing.  N.  C.  272; 
judgment  of  Patteson,  J.,  HaU 
V.  Bytler,  2  P.  &  D.  874;  10  Ad. 
&  E.  274;  Claridge  v.  yPKenatie, 
4  Scott,  N.  R  796,  4  M.  &  G, 
143,  S.  C,  S,  P.;  Doe  d.  Plevin  ?. 
Brown,  7  Ad.  &  R  447;  Doe  d. 
Hiainhotham  v.  Barton,  11  Ad. 
&  E.  307;  Knight  v.  Cox,  18  C. 
B.  645. 

(«)  See  Cooper  t.  Blandy,  1 
Bing.  N.  C.  45 ;  Marlon  t.  Wig- 
^i/f#,4Q.B.867. 


{x)  BroeUehurtt  y.  Je$aopt  7 
Sim.  438. 

(jf)  &  C.  On  this  case,  see 
Ibrdham  t.  WaUu,  10  Hare,  217. 

(z)  Doe  d.  Jone*  t.  WilUamt,  5 
Ad.&E.291. 

(a)  Thompson  t.  Boi^yer,  9 
Jnr.,  N.  S.  868,  U  W.  R.  915,  9 
L.T.R.  12,AC. 

{b)  Stansfield  t.  Bohion^  16 
Bear.  236.  On  appeal,  8  De  G.. 
M.  &  G.  620. 
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A  letter  by  a  mortgagee  to  the  agent  of  the  claimant  —by  letter- 
of  the  equity  of  redemption^  referring  to  the  locality  of 
the  mortgaged  property,  expressing  his  willingness  to 
settle  the  business,  and  recognizing  the  claimant  as  the 
heiress  of  the  property,  was  held  a  sufficient  acknow- 
ledgment of  her  title  within  the  sect.  28  (c). 

In  Stansfkld  Y,  Hobs<m{d)y  Sir  J.  Romilly,  M.  R., 
said,  he  could  not  distinguish  the  case  before  him  and 
Trulock  T.  Robej/y  but  that  it  is  very  difficult  to  say 
whether  the  latter  case  is  quite  consistent  with  all  the 
other  cases. 

A  mortgagee,  by  letter  addressed  to  the  solicitor  of 
the  mortgagor,  said,  ^^  I  do  not  see  the  use  of  meeting 
unless  some  one  is  ready  with  the  money  to  pay  me  off." 
This  was  held  to  amount  to  a  qualified  admission  by 
the  m(n1gagee  that  if  any  person  was  ready  with  the 
money  to  pay  him  off  such  person  would  have  the  right 
to  do  so  and  that  he,  the  mortgagee,  would  be  bound  to 
receive  the  money.  In  other  words  that  he  held  a  re- 
deemable estate,  that  is,  by  way  of  mortgage,  and  there- 
fore a  sufficient  acknowledgment  to  the  i^nt  of  the 
mortgagor  (e). 

A  mortgagee  keeping  an  account  of  rents,  but  not  —by  keeping 
rendering  it  to  the  mortgagor  or  to  any  person  claiming  •*^'™ 
the  lands  through  him,  and  also  otherwise  treating  him- 
self as  a  mortgagee  during  the  possession  for  twenty 
years,  would  not  be  such  an  acknowledgment  of  the 
right  or  title  of  the  mortgagor  or  of  such  person  as  is 
contemplated  by  the  sect.  28  of  3  &  4  Will.  4,  c.  27  (/). 

The  acknowledgment  in  writing,  contemplated  by  Bankropt's 
the  sect.  40  of  the  3  &  4  Will.  4,  c.  27,  has  been  said  ^^^^^ 
to  be  such  a  voucher  in  writing  as  can  be  given  by  one  port,  insuffi 
party  and  received  by  another  for  the  purpose  of  evi-  ]^  ^ 

{e)  TrulMk  T.  Robey,  12  Sim.  BeaT.286;  S.  (7.  on  appeal, 8  DeG. 

402.  M.  &  G.  620. 

id)  16  Bear.  236, 288.  (/)  See  Baker  v.  Wettan,  14 

(0)  Stansfield   t.   Hohwn^   16  Sim.  426. 
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InsolTent's 
Bchedole  suffi- 
cient nnder 
that  aect. 


Need  not 
amount  to  a 
new  promiBe. 


dencing,  between  them,  the  existence  of  the  right  (j), 
and  therefore  the  balance  sheet  of  a  bankrupt  (A),  or  a 
master's  report  in  a  suit  in  Chancery  (i)y  is  not  a  suffi- 
cient acknowledgment  within  that  section. 

In  Barrett  v.  Birmingham  {k)y  however.  Sir  M. 
O'Loghlen,  M.  B.,  said,  he  was  not  satisfied  that  Hills, 
StaweUw9s  rightlj  decided,  and  that  it  seems  to  have  been 
decided  merely  on  the  question,  whether  the  report  was 
a  sufficient  acknowledgment  in  writing  within  the  mean- 
ing of  the  act,  without  reference  to  the  question  whether 
the  report  did  not  confer  a  new  right  to  receive  the 
money  secured  by  the  judgment  as  fiilly  as  a  judgment 
of  revivor  would  have  done ;  the  debtor  being  a  party 
to  the  report  and  consequently  bound  by  it.  In  Mil- 
lington  v.  Thompson  (Z),  also  Blackbume,  C,  sud  it  is 
impossible,  with  reference  to  the  judicial  and  other 
opinions  that  have  been  given  on  this  provision  of  the 
statute,  and  to  its  plain  and  obvious  policy,  to  hold  that 
the  document  signed  must  be  such  as  to  be  capable  of 
manual  delivery.  An  acknowledgment  within  this  pro- 
vision means  any  document  signed  by  the  debtor  ex- 
pressive of  his  intention  to  admit  the  debt  and  to  have 
it  produced  and  used  for  that  purpose. 

The  schedule  of  an  insolvent  debtor,  containing  the 
names  of  his  creditors  with  the  amount  of  their  debts, 
and  filed  in  the  Insolvent  Debtors'  Court,  is  a  sufficient 
acknowledgment  within  the  sect.  40  of  the  3  &  4  WilL 
4,  c.  27(m). 

An  acknowledgment  ui^der  the  sects.  40  and  42  of 
the  3  &  4  Will.  4,  c.  27,  means  not  such  a  one  as 
would  amount  to  a  promise  to  pay  and  so  make  a  new 


ig)  ma  y.  StameU,  2  Jebb  & 
8  889 

\h)  Pott  T.  Clegg,  16  M.  &  W. 
821;  In  re  Clendiiming,  9  Ir.  C. 
R.  284. 

(i)  Hill  y.  StaweU,  2  Jebb  & 
S.  889. 


(ib)  Flan.  &  K.  556,  4  It.  Eq. 

Rct).  637, 8.  a 
(0  8  It.  C.  R  236,  288w 
(m)  Barrett  y.  Biminfkam, 

Flan.  &  K.  556;  4  Ir.  £.  B.  587; 

Bat  see  ante,  p.  660. 
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cause  of  action^  but  any  acknowledgment  in  the  mode 
prescribed  («). 

An  acknowledgment  may  be  that  a  sum  of  money  OfasombeiDg 
was  advanced,  and  yet  not  be  an  admission  that  it  is  ^°®' 
still  due;  but  if  followed  by  other  expressions,  in  which 
the  party,  though  not  prepared  to  admit  by  whose  de- 
fault the  money  has  not  been  paid,  yet  admits  that  it  is 
still  due,  that  is  a  sufficient  acknowledgment  (o). 

A  judgment  revived  on  B,8ci.fa.  is  neither  a  payment  Bevived  judg- 
nor  an  acknowledgment  in  writing  signed  by  the  person  ™®'^*- 
by  whom  the  money  is  payable,  or  his  agent,  within  the 
sect.  40  of  3  &  4  Will.  4,  c.  27  (/>). 

Whether  the  payment  on  a  collateral  security,  not  Payment  on  a 
given  contemporaneously  with,  but  after,  the  primary  ^L^     "^ 
security,  will  take,  as  to  the  latter  security,  a  case  out 
of  that  section,  has  been  doubted  (9). 

An  acknowledgment  under  the  sect.  42  of  that  statute  Under  sect  42 
must  be  given  with  the  view  of  making,  or  of  showing,  ^^  "h^Ser- 
the  person  making  it  liable  to  the  demand  of  the  person  son  making  it, 
to  whom  it  is  given  (r);  and,  so  fiu:,  is  within  the  prii^-  person  to  whom 
dple  of  the  cases  of  Whippy  v.  Hillary  (i)  and  Rout-  K^^«^ 
ledge  v.  Ramsay  (t),  although  they  depended  upon  a 
different  statute  («<),  expressed  in  language  differing 
from  that  of  the  3  &  4  WilL  4,  c.  27. 

The  principle  of  Whippy  v.  Hillary  and  Routledge  v. 
Ramsay  seems  to  be  that  the  person  making  the  ac- 
knowledgment must  recognize  his  own  liability,  and  not 
point  to  the  liability  as  attaching  to  others,  or  to  be  dis- 
charged in  another  mode  than  by  himself  (x);  and  in 

(n)  See  Moodie  t.  JBanniiter,  C.  C  C.  161. 

4  Drew.  432 ;  Fursdon  t.  Clogg,  (#)  8  B.  &  Ad.  899. 

10  M.  &  W.  572.  {t)  8  Ad.  &  E.  221. 

(o)  Blair  v.  Nugent,  8  J.  &  L.  (w)  9  Geo.  4,  c.  14. 

668, 676.  (fl?)  Phillips    y.    PhUlips,    3 

(^)  Ihirran  t.  Bere^ord,  10  Hare,  281;  Cburtenay   v.    Wil- 

Ca.  &  F.  819.  liams,  lb.  539 ;  In  re  Littles,  10 

(^)'See    O'ltara    r.    Oreagh,  Jr.  Eq.  R  275;  Storey  v.  Pry,  1 

Longf.  &  T.  65.  You.  &  C.  C.  C.  608. 

(r)  HolUi/ndY,  Clark,  1  You.  & 
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neither  of  those  two  cases  was  there  any  sach  recogni- 
tion simply,  and  therefore  no  acknowledgment;  and  this 
principle  was  equally  applicable,  and  was  applied,  in 
the  case  of  Holland  v.  Clark,     In  Whippy  t.  Hillary j 
the  person  not  only  did  not  make  sach  recognition  but 
referred  to  other  persons  to  pay,  and  in  Roudedge  r. 
Ramsay  y  although  admitting  the  claim  so  fiur  as  not 
denying  it,  yet  pointed  out  to  the  claimant  a  flauzoe 
from  which  he  might  obtain  payment  (y). 
Effect  of  writ-       An  acknowledgment  in  writing  operates,  under  the 
ledgmentnnder  21  Jac.  1,  c.  16,  and  the  9  Geo.  4,  c  14,  in  cases  of 
aLdToeo^l^'  simple  contract  debts,  as  a  fresh  promise  to  pay  and  as 
c  14.  constituting  a  new  cause  of  action  (z),  and  ought  to 

have  the  effect  of  making  the  person  giying  it  perso- 
nally liable  (a) ;  and  but  for  the  sect.  5  of  the  c  42, 
and  the  same  remark  applies  to  sects.  40  and  42  of 
the  c.  27,  as  respects  acknowledgments  under  thern^  an 
acknowledgment  of  a  specialty  debt  since  the  fonner 
chapter,  and  of  the  matters  embraced  by  these  two 
sections  of  the  latter  chapter,  must  hare  contained, 
either  expressly  or  impliedly,  a  promise  to  pay,  as  in 
a  case  of  simple  contract  (b). 

Wi?rVc*42  ^^^  ^^^^^  the  3  &  4  Will.  4,  c  42,  the  actum  in 
which  the  acknowledgment  is  to  be  operative  most 
always  be  founded  and  maintained  on  the  original  obli- 
gation and  on  that  only  (c),  and  the  acknowledgment 
under  this  statute  does  not  mean  one  which  would 
amount  to  a  promise  to  pay,  and  so  make  a  new  canse 
—and  c  27,  of  action,  but  any  acknowledgment  {d  ).  So  also  under 
sects.  40, 42.      the  3  &  4  Will.  4,  c.  27,  ss.  40,  42  («),  and  consistently 

(y)  See  also  Carroll  y.  J>arey,  pn. 

10  Ir.  Eq.  R.  321.  (c)  B4iddamY,MarUf,llitQ^ 

(x)  See  Pfitnam  v.  Bates,  8  &  J.  I. 

Rnss.  188,  and  other  similar  cases.  (d)  MoodU   t.    BtmniUter^  4 

(a)  Hyde  y.  Johnson,  3  Bing,  Drew.  432. 

K.  C.  776.  (0  C4irroU  r.  Barey,  10 Ir.Bq. 

(6)  Hoodie  t.  Bawmter,  sa*  R.  821. 
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with  the  decision  that  the  liability  of  the  persou  giving 
the  acknowledgment  mugt  be  made  or  shown  by  it  (/). 

In  Carroll  v.  Darcy^  Brady,  C,  admitted  that,  in  Of  judgment 
cases  of  simple  contract,  a  letter  written,  shifting  the  sect.  40. 
liability  to  another,  or  excusing  the  writer  from  pay- 
ment, would  not  be  a  sufficient  adsnowledgment.  But 
that  where  the  acknowledgment  only  is  required  and  the 
debt  exists,  the  object  being  only  to  extend  the  time  for 
pajnnent,  an  acknowledgment  without  more  is  sufficient, 
and  he  held  that  letters,  recognizing  the  existence  of  a 
judgment  debt,  though  qualified  by  an  offer  of  payment 
from  a  fund  stated  to  be  the  only  available  one,  was  a 
sufficient  acknowledgment  under  this  statute. 

Where  an  acknowledgment  was  given  by  the  agent  Given  by  a 
of  a  trustee  to  sell  lands  and  to  pay  debts,  the  court  ^^^^S^ 
aaid,  the  personal  liability  of  the  party  is  out  of  the  liability. 
question.  The  3  &  4  Will.  4,  c.  27,  applies  to  sums  of 
money  payable  out  of  any  land.  The  trustee,  who  is 
the  party  by  whom  the  money  is  payable,  may  acknow- 
ledge the  debt  by  a  writing  signed  either  by  himself 
or  his  agent;  but  such  an  acknowledgment  will  not  im- 
pose on  him  any  personal  liability  to  pay  the  debt.  All 
that  the  act  requires  is  that  some  acknowledgment  of  the 
right  to  the  sum  claimed  shall  have  been  given  in  writing, 
signed  by  the  person  who  represents  the  estate  out  of 
which  it  is  payable,  or  by  his  agent.  The  act,  there- 
fore, allows  of  considerable  latitude  as  to  the  form  of  the 
acknowledgment,  and  consequently  it  is  not  necessary 
that  the  acknowledgment  should  state  the  amount  of 
the  sum  alleged  to  be  due.  K  it  refer  to  the  thing  in 
question,  it  is  sufficient,  and  it  was  held  that  a  mere  ac- 
knowledgment of  the  claim  was  sufficient  {g). 

The  cases  Lord  St.  John  v.  Boughton  and  Carroll 


(/)  Holland  y,  Clark,  supra.       ton,  9  Sim.  219.    See  also  QiT' 
if)  Lard  St.  John,  t.  Botigh-     roll  t.  Daroy,  10  Ir,  £q.  R.  334. 
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V.  Darcy  were  upon  tbe  section  40  of  the  3  &  4  Will 
Ay  c.  21  y  and  tlie  terms  of  that  section,  as  observed  in 
those  cases,  are  ^^  some  acknowledgment  ^  in  writang. 
The  terms  of  section  42  of  the  same  statute  are  ^'  ox 
acknowledgment,"  and  in  section  5  of  the  3  &  4  Will. 
4,  c.  42,  are  "  any  acknowledgment"  (A). 

Admission  of  An  admission  by  the  person  liable  to  the  agent  of  the 
person  entitled  to  arrears  of  rent  that  rent  is  due  is  an 
acknowledgment  of  the  title  of  the  principal  to  sadi 
arrears  (i). 

Deed  executed  If  an  acknowledgment  be  made  by  deed,  which  is  not 
executed  until  several  years  after  the  date  of  it,  the 
deed,  as  an  acknowledgment,  if  read  as  speaking  frmn 
its  date,  may  not  be,  but  if  read  as  speaking  firom  its 
execution,  may  be,  a  sufficient  acknowledgment  (A). 

The  consent  or  agreement  which  may  deprive  a 
tithe  payer  of  the  benefit  of  the  2  &  3  Will.  4,  c  100, 
may  be  by  an  answer  to  a  bill  in  Chancery  for  establish- 
ing a  modus  claimed  under  an  agreement  therein 
stated ;  but  to  take  the  payment  of  a  modus  for  the 
statutable  period  out  of  the  operation  of  the  section  I 
by  virtue  of  the  concluding  part  of  it,  the  payment 
must  be  made  by  consent  or  agreement  in  writing  for 
the  payment  of  the  very  modus,  during  all  or  some 
part  of  that  time,  and  that  by  a  person  who  could 
otherwise  have  objected  to  the  payment  (/). 

By  payment.  A  part  payment  of  principal,  to  preserve  the  right 
must  appear  to  have  been  made,  first,  on  account  of  a 
debt,  secondly,  on  account  of  the  debt  for  which  the 
action  or  suit  is  brought,  and,  thirdly,  as  part  payment 
of  a  greater  debt,  because  the  principle  upon  which  a 
part  payment  takes  a  case  out  of  the  statute  is  that  it 
admits  a  greater  debt  to  be  due  at  the  time  of  the  pait 

(A)  Moodie  y.  SannUter,  an-  (A)  Jayne  t.  ffti^kes,  10  Ex. 

pra.  430. 

(i)  Iktrtdon  r.  Clogi^,  10  M.  &  (I)  Ih^fmhee  r.  Bromny  8  Ex. 

W.  672.  117. 
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payment.  Unless  it  amounts  to  an  admission  that 
more  is  due,  it  cannot  operate  as  an  admission  of  any 
still  existing  debt(7n);  and  the  creditor  is  allowed  to 
show  that  the  payment  was  made  on  account  of  a 
larger  sum  remaining  due ;  for  there  must  be  something 
to  show  that  the  payment  had  reference  to  a  larger 
debt.  Words  accompanying  the  act  of  payment  would 
be  necessanly  admissible  to  show  the  connection  be- 
tween the  payment  and  such  larger  debt(n). 

A  payment  made  by  an  agent  on  foot  of  the  whole  Payment  by 
claim  and  allowed  by  his  principal  in  account  between  ^S^^ 
them  is  a  sufficient  acknowledgment  to  take  the  claim 
out  of  the  Statutes  of  Limitation  (o). 

Part  payment  made  by  an  agent  authorized  to  offer 
a  part  of  the  claim  in  discharge  of  the  whole,  but  who, 
on  the  claimant  refusing  the  offer,  pays  in  part,  is  not 
a  part  payment  within  the  statute  (p)» 

Payments  of  an  annuity  charged  on  personalty,  that  Payments  of 
is,  a  legacy,  are  payments  of  so  many  parts  of  the  "^'"^y* 
principal  money  constituting  the  annuity  within  the 
section  40  of  3  &  4  WiU.  4,  c.  27  (y). 

In  the  case  of  payment  of  interest  there  must  be  —of  intereat; 
reasonable  evidence  of  the  identity  of  the  debt  on  which 
the  interest  was  paid  with  that  sued  for  (r),  and  also 
evidence   of  the  payment  being  quct  inteirest  (*),  and 
at  some  specific  time  within  the  period  of  limitation  (t). 

The  interest  to  be  paid  within  the  meaning  of  the 
1  Vict.  c.  28,  and  the  3  &  4  Will.  4,  c.  42,  means,  not 
merely  that  which  is  reserved  by  the  original  mortgage, 

(f»i)  Tippeti  T,  ffeane,  1  C.,M.  (p)  See  lAnsell  y.  Bonsor,  2 

&  R.  262;   WiMifh  t.  Cape,  6  M.  Bing.  N.  C.  241. 

W.  825;   Wainmany.  Kynman,  1  (q)  AthmelV*  Will,  John.  312. 

Ex.  118;  MilU  V.  Fowket,  7  Scott,  (r)    Waters  v.  Tompkins,  2  C, 

444;   WhUley  v.  Lowe,  2  De  G.  &  M.  &  R.  723. 

J.  712;  J)aviesY.Edward8,7E3i.  (s)  Sims   y.   Brutton,    6   Ex. 

22.  802. 

(»)  Cottam   Y.    Porridge,    4  (0  Gregson  y.    Bindley,  10 

Man.  &  G.  271,  292.  Jar.  883;  Homan  y.  Andrews,  1 

{o^  Fifrst&r    y.    Thompson,    2  Ir.  Eq.  R.,  N.  S.  106. 
Con,  &  L.  568. 
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payable  as  such  at  tlie  end  of  six  months,  and  wliich 
alone  could  be  recovered  as  interest,  eo  nomine,  in  an 
action  of  debt,  but,  all  interest  recoverable  in  debt  or  in 
covenant  as  damages,  (which  is,  in  common  parlance, 
interest,)  and  the  payment  of  this  description  of  interest 
gives  a  fresh  period  of  twenty  years  under  the  3  &  4 
Will*  4,  cc.  27  and  42,  and  the  I  Vict  e.  28.    It  is 
impossible  to  suppose  that  these  stat&tes  mean  to  give 
the  additional  period  of  twenty  years  in  oonseqaenoe  of 
the  payment  of  only  the  interest  prc^)erly  so  called, 
and  usually  payable  at  the  end  of  six  months  (u). 
—by  retainer.        A  retainer  of  the  interest  by  a  tenant  for  life  of  the 
money  secured  by  a  judgment  is,  both  at  law(x)  and 
in  equity  (y),  a  payment  within  the  Statute  of  Limita- 
tions. 

(u)  See  Ibr$yth  r.  Sriitowi,  8  (y)  BurteU  t.  SaH  tf  Sf^ 

Ex.  716.  mont,  8  Bear.  206;  (yFtUmt  t. 

(or)  Dillon  y.  Kennedy ^  1  Jebb  IHllon,  2  Sch.  &  L.  18 ;  JOrk- 

&   Sy.  579 ;   Oummine  r.  I%nn,  wood  y.  Lloyd,  11  Jr.  £q.  B.  £61; 

dt.  12  Ir.  Eq.  B.  691.  12  lb.  586. 
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CHAPTER  XL 

THE  INTERPBETATION  OF  STATUTES  OF  LIMITATION. 


Peace  and  concord  are  the  end  of  all  laws^  and  the  law  The  object  of 
-was  ordained  for  the  sake  of  peace;  and,  therefore,  those  *^  ^^v^'- 
laws  which  bring  the  greatest  peace  are  the  most  estim- 
able (a).  As  was  said  of  the  law  touching  fines,  sach 
are  the  laws  the  subject  of  this  treatise,  for  they  secure 
and  quiet  the  inheritances  of  the  people,  and  fix  them 
upon  a  certain  foundation;  and,  as  incertainty  is  the 
mother  of  contention,  so  certainty  is  the  mother  of  re- 
pose (6).  In  the  interpretation  of  all  laws  the  end  or 
design  is  the  primary  object  to  be  ascertained.  They 
attain  this  object  in  different  modes — some  directly, 
others  indirectly  and  collaterally.  The  laws  which  are 
the  subject  of  this  Book  have  in  view,  immediately  and 
directly,  this  object,  and  therefore,  in  general,  their 
terms  and  application  are  the  principal  objects  for  con- 
sideration, so  as  that  their  immediate  and  direct  object 
may  be  efiectuaUy  accomplished.  Sometimes,  how- 
ever, an  object  subordinate  to  the  primary  one  may  be 
involved  in  the  law.  It  may  be  a  remedial  law,  and 
the  end  or  design  cannot  be  fiiUy  ascertained  from  the 
law  itself,  without  a  preliminary  investigation  of  the 
nature  of  the  mischief  intended  to  be  remedied.  The 
primary  design,  therefore,  of  the  laws,  the  subject  of 
this  Book,  being  immediate,  direct  and  obvious,  this 
chapter  is  chiefly  devoted  to  a  consideration  of,  first,  the 

(a)  Plowd.  368.  (b)  lb.  868  a. 


672  INTERPRETATION  OF 

general' principles  applicable  in  the  interpretation  of  all 
these  laws,  and  then  to  a  consideration  of  the  interpre- 
tation which  has  been  given  to  each  of  the  statutes 
which  are  the  immediate  subject  of  this  Book. 


Section  I. 
The  Interpretation  in  general. 

The  intentdcm,  In  applying  the  maxims  of  interpretation  to  any  law 
J^^j^^"*  the  object  is  throughout,  first  to  ascertain  by  Intimate 
means,  and  nert  to  carry  into  effect,  the  intention  of 
the  legislature  (c).  Conjecture,  however,  as  to  the  in- 
tention, is  inadmissible.  We  cannot  say  of  the  leps- 
lature  that  it  is  inops  consilii;  but  we  may  say  that 
it  is  *^  magnas  inter  opes  inops*^  (d). 

That  must  be  the  truest  exposition  of  a  law  which 
best  harmonises  with  its  design,  its  objects,  and  its 
general  structure  («),  and  everything  which  is  within 
the  intent  of  the  makers  of  the  law,  although  not  within 
the  letter,  is  as  strongly  within  the  law  as  that  which  is 
within  the  letter  and  the  intent  also  (/).  For  the  letter 
without  the  sense  does  not  make  the  law,  but  the  letter 
and  the  sense  together,  and  every  one  that  would  be 
acquainted  with  the  law  positive  ought  to  understand 
them  both.  And  the  way  to  apprehend  the  sense  is  to 
consider  the  common  law,  which  is  the  ancient  of  every 
positive  law,  and  has  a  place  in  the  exposition  of  the  law 
positive  (^r).  The  true  construction  of  a  statute  is  to 
give  effect  to  the  intent  and  object  of  the  legislature,  as 
&r  as  it  is  possible,  and,  if  there  be  provisions  seemingly 

(c)  Dwar.  on  Stats.  569.  (e)  Dwar.  cm  Stata.  556. 

{d^  Hor.  Od.  IH.  16,  28.    Per  (/)  Plowd.  366. 

Lord  Tenterden,  C.  J.,  9  B.  &  C.  {g)  Plowd.  863  a. 
753. 
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inconsistent  or  contradictory,  to  reconcile  them  so  as  to 
further  that  Intent  (A). 

The  key  to  the  opening  of  every  law  Is  the  reason  The  reason 
and  spirit  of  the  law — ^it  is  the  animus  imponentis^  the  *"'|^8piritof 
intention  of  the  law  maker,  expressed  in  the  law  itself^ 
taken  as  a  whole.  Hence,  to  arrive  at  the  true  mean- 
ing of  any  particular  phrase  in  a  statute,  that  particular 
phrase  is  not  to  be  viewed  detached  from  Its  context  in 
the  statute;  It  Is  to  be  viewed  in  connexion  with  its 
whole  context — meaning  by  this,  as  well  the  title  and 
preamble  (z),  as  the  purview  or  enacting  part  of  the  Preamble, 
statute.  It  is  to  the  preamble  more  especially  that  we 
are  to  look  for  the  reason  or  spirit  of  every  statute  {j) ; 
rehearsing  this,  as  it  ordinarily  does,  the  evils  sought  to 
be  remedied,  or  the  doubts  purported  to  be  removed,  by 
the  statute,  and  so  evidencing,  in  the  best  and  most 
satls&ctory  manner,  the  object  or  intention  of  the  legis- 
lature in  making  and  passing  the  statute  itself  (A). 
Pollock,  C.  B.,  referring  to  this  case,  said  the  title  is 
certainly  no  part  of  the  law,  and  in  strictness  ought  not 
to  be  taken  into  consideration  at  aU,  and  referred  to  the 
opinions  of  Lord  Cote(/),  Lord  Holt  (w).  Lord  Mans- 
field (w),  and  Lord  Hardwicke  (o). 

But  the  object  and  view  of  the  legislature  is  not  the  Effect  of,  in 
only  thing,  said  Lord  Brougham  (p),  which  is  to  be  Jhe^^of 
taken  into  account  by  courts  of  justice  in  construing  a  law. 
what  the  legislature  has  actually  done,  could  we  know 
exactly  what  it  meant,  or  gather  from  the  preamble  the 
very  object  it  had  in  view;  if  on  considering  the  terms 
used^  we  found  that  instead  of  merely  accomplishing 

(K)  Per  Williams,  J.,  2  Bing.,  (w)  WelU  ▼.  Wilkins,  6  Mod, 

N.  C.  11.  62. 

(i)  See  IJo.  &  Lat.  61.  («)  Hess  v.  Williams,  1  W.  Bl. 

Plowd.369.  96. 


HI 


Per  Sir  J.  Nicholl,  3  Ad.  (o)  The AU,-Qen,y. Lord  Wey- 

216. '  mouth,  Amb.  22  ;  2  Exch.  283, 

(0  PonfUer's  case,  11  Co.  29.  (j?)  2  Moore,  P.  C.  C.  239, 
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that  particidax  object,  a  much  larger  one  was  accom- 
plished, it  would  not  do  to  limit  the  constmction  of  the 
expressions  and  the  operation  of  the  enactment  by  the 
words  of  the  preamble.  The  preamble  may  be  perfectly 
clear,  may  leave  no  doubt  whatever  of  the  intention; 
but  if  it  is  equaUy  dear  that  more  has  been  done  than 
was  meant  to  be  done,  shall  we  say  that  because  it  is 
not  included  in  the  preamble,  that  was  not  done  which 
has  been  accomplished  ?  According  to  all  rules  of  con- 
struction, if  any  ambiguity  hangs  over  the  enacting 
part,  resort  is  had  to  the  preamble,  and  finding  from 
the  preamble  what  the  intention  of  that  measure  was, 
you  then  construe  the  enacting  part,  which,  but  fi>r  that, 
would  be  ambiguous,  giving  to  it  that  meaning  whidi 
the  preamble  sanctions.  But  when  there  is  no  doubt 
whatever  in  the  enactments,  the  preamble  is  not  to  be 
left  to  control  the  words  and  to  confine  their  operation,  if 
they  plainly  and  without  any  implication,  by  direct  mesa* 
ing  and  intendment,  give  to  the  section  a  larger  scope. 
Lord  Wensleydale  also  said  (q)^  "  There  can  be  no 
doubt  that  we  must  consider  the  preamble  as  a  key  to 
the  construction  of  the  statute,  though  it  would  not,  of 
course,  control  every  provision,  for  we  very  often  find 
that  the  subsequent  provisions  of  a  statute  extend  be- 
yond the  limits  of  the  preamble." 
Danger  of  There  is  no  line  of  reasoning,  said  Lord  Denman  (r), 

fomSedonSe  ^^  dangerous  as  that  which  would  deprive  the  statute 

remedy  being    law  of  its  fiiir  meaninff ,  or,  in  other  words,  repeal  an 
more  exten-  ,     /•        t  i  .    ,.  .  ,  .        i.       -i  j 

siTe  than  the     act  of  parbament  by  a  judicial  construction  foonded  on 

^^'  the  mere  fiwst  that  the  remedy  provided  is  more  exten- 

sive than  the  evil  to  be  cured.  It  is  enough  to  say,  in 
general  terms,  on  this  doctrine,  that  the  evil  is  but  the 
motive  for  legislation,  and  the  remedy  may  both  consis- 
tently and  wisely  be  extended  beyond  the  mere  cure  of 
that  evil  to  every  provision  which  the  most  comprehen- 

(q)  7  Moore,  Ind.  A.  R.  99.  (r)  4  Q.  B.  U9. 
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siye  view  of  the  law,  the  state  of  manners,  and  of  society 
at  large,  may  appear  to  render  expedient  (s). 

In  expounding  acts  of  parliament,  where  words  are  The  langaago, 
express,  plain  and  clear,  the  words  ought  to  be  under- 
stood according  to  their  genuine  and  natural  significar 
tion  and  import,  unless  by  such  exposition  a  contra- 
diction or  inconsistency  would  arise  in  the  act  by  reason 
of  some  subsequent  clause,  from  whence  it  might  be 
inferred  the  intent  of  the  parliament  was  otherwise 
(and  this  holds  with  respect  to  penal  as  well  as  other 
acts  {t)  ).  And  "  the  generality  of  the  words,"  said 
Burton,  J.(tt),  "may  properly  be  restrained  within 
the  limits  of  the  declared  or  implied  policy  of  the  sta- 
tute ;  the  more  especially  if  a  construction,  to  the  frdl 
extent  of  its  phrase,  would  lead  to  any  repugnancy  or 
inconsistency  in  its  provisions.  That  policy  is,  how- 
ever, I  conceive,  only  to  be  looked  for  in  the  statute 
itself,  and  not  to  be  either  enlarged  or  contracted  upon 
merely  speculative  grounds— a  mode  of  construction 
that  always  incurs  the  hazard,  and  has,  perhaps,  in  some 
instances,  produced  the  effect,  of  legislating  in  the  form 
of  exposition.''  The  modem  rule  is,  that  statutes  must 
be  construed  according  to  their  plain  meaning,  neither 
adding  to  nor  subtracting  from  them  (:r). 

It  is  also  a  rule  in  the  construction  of  statutes,  that.  The  gram- 
in  the  first  instance,  the  grammatical  and  ordinary  JJJ^q,^"" 
sense  of  the  words  is  to  be  adhered  to,  unless  that  would 
lead  to  some  absurdity  or  some  repugnance  or  incon- 
sistency with  the  rest  of  the  instrument,  in  which  case 
the  grammatical  and  ordinary  sense  of  the  words  may 
be  modified,  so  as  to  avoid  that  absurdity  and  incon- 
sistency, but  no  fiirther"(y).     The  grammatical  con- 

(«)  Per  Lord  Denman,  4  Q.  B.  6  H.  of  L.  Cas.  106. 

849.  («)  Per  Bramwell,  B.,  4  Exch., 

(t)  Moore  ▼.  Huuev,  Hob.  93,  N.  S.  629. 

97.    Per  Parker,  C.  B.,  Parker's  (y)  1  Hnds.  &  B.  648  ;  6H.  of 

Bep.2d8.  L.  Cas.  106. 

(«}  1  Hnds.  &B.  636.  Sec  also, 

X  X  2 
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stniction,  said  Pollock,  C.  B.(tt),  lias  frequently  been 
adverted  to  in  this  court.  He  said,  however,  "I 
doubt,  if  it  were  laid  down  as  a  general  rule,  that 
the  grammatical  construction  of  a  clause  shall  prevail 
over  its  legal  meaning,  whether  a  more  certain  rule 
would  be  arrived  at,  than  if  it  were  laid  down  tliat 
its  legal  meaning  shall  prevail  over  its  grammatical 
construction.  In  my  opinion,  grammatical  and  philo- 
logical disputes,  and  indeed  all  that  belongs  to  the  his- 
tory of  language,  is  as  obscure  and  leads  to  as  many 
doubts  and  contentions  as  any  question  of  law,  and 
I  do  not,  therefore,  feel  sure  that  the  rule,  much  as 
it  has  been  conmiended,  is  on  all  occasions  a  sure  and 
certain  guide.  It  must,  however,  be  conceded,  that 
where  the  grammatical  construction  is  quite  dear  and 
manifest,  and  without  doubt,  that  construction  ought  to 
prevail,  unless  there  be  some  strong  and  obvious  reason 
to  the  contrary.  But  the  rule  adverted  to  is  subject  to 
this  condition,  that  however  plain  the  apparent  gram- 
matical construction  of  a  sentence  may  be,  if  it  be 
perfectly  clear  from  the  contents  of  the  same  document 
(and  the  same  rule  applies  in  the  construction  not  only 
of  an  act  of  parliament,  but  of  deeds,  wills  and  of  any 
subject  of  a  like  nature),  that  the  apparent  granmiatical 
construction  cannot  be  the  true  one,  then  that  which 
upon  the  whole  is  the  true  meaning  shall  prevail  in 
spite  of  the  grammatical  construction  of  a  particular 
part  of  it." 
Bemedial  laws,  All  the  laws,  the  subject  of  this  Book,  are  more  or 
teipretell^"  ^^^  ^^  *  remedial  nature,  some  amending  and  extend- 
ing the  existing  laws  on  the  same  subject;  others  ap- 
plying them  to  matters  which  have  not  been  previously 
embraced  by  them;  and  therefore,  so  &r  as  tibey  are  of 
that  nature,  are  to  receive  a  benign  and  liberal  con- 
struction (r),  and  to  be  interpreted  so  as  to  suppress  the 

(«)  8  Exch.  806.  (f?)  11  O.  G7;  IJo.  &  Lat  6a 
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mischief  and  advance  the  remedy  (a:).  So  fiir,  indeed, 
has  this  rule  been  extended,  that  as  Alexander,  C.  B., 
said,  it  is  by  no  means  unusual,  in  construing  a  sta- 
tute, to  extend  the  enacting  words  beyond  their  natural 
import  and  effect,  in  order  to  include  cases  within  the 
same  mischief  where  the  statute  is  remedial  (y).  And 
the  reason  of  the  rule,  that  the  enactment  is  to  be 
construed  liberally,  warrants  the  proposition,  that  ex- 
ceptions in  such  statutes  should  be  construed  strictly ; 
and  that  the  benefit  of  the  enactment  is  not  to  be  with- 
held from  any  case  within  the  mischief,  except  by  the 
use  of  plain  and  explicit  terms,  eyidencing  that  such  is 
the  intention  of  the  legislature  (z). 

In  the  construction  of  all  remedial  statutes,  the  points  Points  to  be 
to  be  considered  are — ^how  the  common  law  stood  at  the  2©^?^^"^ 
making  of  the  act — what  the  mischief  was,  for  which  pretatioiu 
the  common  law  did  not  provide — ^what  remedy  the  par- 
liament hath  provided  to  cure  the  mischief  (a) — and  the 
position,  at  the  time  of  passing  the  act,  of  the  subject- 
matter  upon  which  it  intended  to  operate  (d). 

Whether  a  statute  is,  or  is  not,  remedial  may  some-  Whether  a 
times  be  a  question.  **If,"  said  Coleridge,  J.  (c),  speak-  ^  notrem^' 
ing  of  the  2  &  3  Will.  4,  c.  100,  "the  statute  worked  dial,8ometimes 
no  change  in  the  law  of  tithes,  affected  the  proof  only 
in  suits  for  tithes,  if  the  rights  of  parties  be  left  as 
before,  and  only  an  inconvenience,  amounting  to  injus- 
tice, in  the  mode  of  establishing  those  rights,  be  re- 
moved, then  the  act  certainly  is  remedial,  and  should 
receive  a  very  liberal  interpretation.     But,  if  the  sta- 
tute has  altered  the  law,  and  very  seriously  affected  the 
rights  of  the  tithe  owner,  and  created  both  a  new  head 
of  modus,  and  a  new  head  of  exemption,  by  mere  proof 

(«)  3  Rep.  7 ;  6  Rep.  20;  Co.  («)  Per  Blackbume,  M.  R.,  1 

litt.  881  b  ;  4  Q.  B.  816,  328  ;  2  Jones  &  Lat.  60. 

Exch.  273;  1  Hnd.  &  B.  623, 654.  (a)  3  Rep.  7  ;  6  Rep.  20;  Co. 

(y)  The  Dean  a/tid  Chap,  of  litt.  381  b. 

Tori  T.  MiddUburgh,  2  You.  &  (J)  1  Mac.  &  G.  259. 

Jer.  199.  {c)  4  Q.  B.  318. 
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one  part  of  a 
statate  hy 
another  part, 


^aad  of  laws 
terid. 


of  a  qualified  mode  of  payment,  or  entire  enjoyment,  as 
the  case  may  be,  for  a  certain  number  of  years  and  in- 
cumbencies, tbe  act  cannot  judicially  be  considered 
remedial:  it  alters  tbe  nature  and  value  of  property 
known  to  the  law;  it  affects  the  oldest  title  in  the 
kingdom ;  and  this,  without  any  declaration  that  the 
quality  to  be  altered  is  unjust  or  inconvenient,  even 
when  the  occasion  seemed  most  imperative  for  so  de- 
claring it ;  and  it  creates  in  all  the  lay  tithe  payers  in 
the  kingdom  a  right  or  capacity  which  they  had  not 
before,  without  asserting  in  the  preamble,  its  justice  or 
expedience/'  But  Williams,  J.,  on  the  same  oocaffl<Hi, 
said,  ^^  this  statute  is,  I  presume,  unquestionably  reme- 
dial. Such,  however^  I  feel  myself  bound  to  consider 
it  "(4 

When  one  branch  in  an  act  is  obscmre,  it  is  usual 
for  those  who  expound  the  act  to  examine  the  other 
branches ;  for  we  may  often  find  out  the  sense  of  a 
clause  by  the  words  or  intent  of  another  clause  (/). 
The  most  natural  and  genuine  exposition  of  a  statute 
is  to  construe  one  part  of  the  statute  by  another  part  of 
the  same  statute,  for  that  best  expresseth  the  meaning 
of  the  makers  {ff) ;  and  in  construing  doubtfiil  clauses, 
it  is  very  usefial  to  trace  the  method  which  the  drawer 
of  the  act  has  observed  in  the  distribution  and  arrange- 
ment of  his  subject  (A). 

As  one  part  of  a  statute  is  properly  called  in  to  help 
the  construction  of  another  part,  and  is  fitly  so  ex* 
pounded  as  to  support  and  give  effect,  if  possible,  to  the 
whole,  so  is  the  comparison  of  one  law  with  other  laws 
made  by  the  same  legislature,  or  upon  the  same  subject, 
or  relating  expressly  to  the  same  point,  enjoined  for  the 
same  reason,  and  attended  with  a  like  advantage ;  and 
as  in  applying  the  maxims  of  interpretation,  the  object 
is  throughout,  first  to  ascertain  by  legitimate  means, 


(e)  4  Q.  D.  328. 
if)  Plowd.  365. 


(^)  Oo.Litt881a. 
(A)  3  Taunt.  220. 
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and  next  to  cany  into  effect  the  intentions  of  the  legis- 
lature, an  inference  arises,  that  a  code  of  statutes  re- 
lating to  one  subject  was  governed  by  one  spirit  and 
policy,  and  was  intended  to  be  consistent  and  harmo- 
nions  in  its  several  parts  and  provisions  (i).  Hence,  the 
well-established  rule  of  law,  that  all  statutes  in  pari 
materid,  whether  in  their  entirety  (A)  or  in  part,  whe- 
ther only  in  clauses  (Z)  or  only  in  particular  terms  (m), 
for  that  seems  reasonable  (n),  and  notwithstanding 
some  of  the  statutes  have  expired  (o)  or  are  not  re- 
ferred to  (  p),  or  that  one  clause  has  some  words  which 
are  wanting  in  another  (9),  are  considered  as  framed 
upon  one  system  and  having  one  object  in  view,  and  are 
to  be  taken  together  as  if  one  law,  compared  in  their 
construction  (r),  and  construed  consistently  («).  Some- 
times a  clause  is  inserted  that  the  act  and  other  acts 
are  to  be  read  as  one(^).  If,  however,  the  acts  be 
in  pari  materidy  the  construction  would  be  the  same 
without  that  clause  {u). 

The  Statutes  of  Limitation  as  to  claims  between  the  AstotlieSlar 
Crown  and  the  subject  (a:),  being  in  pari  materid,  may  tation  betwe^ 
be  considered  in  effect  as  one  code  of  laws,  applicable  '^^^^x 
to  England  and  Ireland*     It  would  be  unjust  that  there 
should  be  one  law  in  Ireland  and  another  in  England ; 
the  former  not  giving  to  the  subject  in  Ireland  the  same 
benefit  which  the  English  statutes  secure  to  the  subject 
in  England  (y). 

(i)  Dwar.  on  Stats.  569.  &  E.  405;  1  Burr.  447. 

(*)  Plowd.  206 ;  Bro.  Waste,  (1?)  1  Vent  246. 

pi.  68;  Bam.  Chan.  Rep.  276;  4  (q)  Bam.  Chan.  Bep.  276;  8 

T.  R.  447  ;  5  T.  R.  417  j  Doug.  Ad.  &  E.  896. 

40;  1  Jones  &  La.  36 ;  8  Ex<£.  (r)  7  Q.  B.  811. 

411 ;  Re  Earl  of  Mayo,  Llojd  &  {$)  1  Bnrr.  447. 

G.  118.  (t)  S^  19  &  20  Vict  c.  108, 

(0  2  T.  R.  609  ;  3  Ad.  &  E.  s.  3;  24  &  26  Vict  c  62,  s.  2. 

895 ;  1  PhUl.  338,  627;  6  Scott,  {u)  Per  Lord  CampbeU,  C.  J., 

461.  27  L.  J.,  Q.  B.  66. 

(to)  5  B.  &  C.  162  ;  6  Scott,  (a?)    21  Jac.  1,  cc.  2,  14  ;    15 

461 ;  4  T.  R  419 ;  7  Q.  B.  811.  Car.  1,  c.  1  (I.) ;  9  Geo.  3,  c.  16  ; 

(n)  Per  Eric,  C.  J.,  2  C.  B.  48  Geo.  3,  c.  47  (I.) 

777.  (y)  Per  Sngden,  L.  C,  1  Jones 

(0)  See  4  B.  &  Aid.  98;  8  Ad.  &  La.  36. 
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The  dd  Sta-  The  statute  21  Jac.  1,  c.  16^  seems  to  be  strictlyiR  pari 
Stioi^^^'^'  ^^^^^^  ^th  the  32  Hen.  8,  c.  2,  ...  and  also  with 
other  statutes  which  may  be  called  Statutes  of  Limitar 
tion,  such  as  the  Statute  of  Fines  (xr).  .  •  .  The  object 
of  the  provisions  in  all  these  statutes  is  the  same,  to 
give  effect  to  the  maxim,  interest  reipublicce  ut  sit  finis 
litium  (a). 
The  modem  The  modem  Statutes  of  Limitation  {II)  are  in  pari 

I^^a^on  an  »«^*^^^>  ^^^  ought  to  be  read  as  consistent  with  each 
in  pari  mar  other,  and  with  the  view  of  providing  for  the  diflfereat 
cases  they  respectively  intended  to  remedy  (c)  relating 
to  real  property.  The  words  in  each  statute  are  to  the 
same  effect,  and  the  construction  has  been  to  make  the 
statutable  time  a  title  to  the  right  {d).  So  in  constni- 
ing  the  modem  Statute  of  Limitation  as  to  real  pro- 
perty {e)y  the  interpretation  of  the  old  Statutes  of  Limi- 
tation (/)  has  been  called  in  to  aid,  and  was  adopted 
in,  the  interpretation  of  the  modem  statute  (y ).  So  the 
3  &  4  Will.  4,  c.  42,  the  Statute  of  Limitation  as  to 
claims  by  specialty,  and  also  as  to  certain  claims  by 
simple  contract  not  embraced  by  the  21  Jac.  1,  c  16, 
is  in  pari  materia  with  the  latter  act,  and  the  act  4  Ann. 
c.  16,  s.  19,  and  receive  the  same  construction  (A).  It 
may  be  said,  indeed,  of  aU  these  statutes  in  pari  materia 
here  referred  to,  as  was  said  of  the  2  &  3  Will.  4, 
c.  100,  and  3  &  4  Will.  4,  c.  27  (0,  that  standing  as 
^  they  do  together,  yet  each  having  its  own  operation, 

they  form  a  very  useful  and  convenient  body  of  law. 


(«)  See  Doe  v.  Jones,  4  T.  R.  bar,  13  Mee.  &  W.  822. 

aoo.  (0  3  &  4  vem.  4,  c  27. 

(fl)  Per  Cnr.,  8  Moore's  P.  C.  C.  (/)  32  Hen.  8,  c.  2  ;  21  Jac  1, 

20.                                  »  c.  16. 

(J)  2  &  8  Will.  4,  c.  71;  2&3  (o^  Davies  r,  Lmende$,l  Vm. 

Wai.  4,  c.  100 ;  3  &  4  WiU.  4,  328. 

c.  27.  (A)  See  Stur^u  v.  JktreU,  6 

(0)  2  De  Gex,  M.  &  G.  473.  Exch.,  N.  S.  120;    Boddam  r. 

2  C.  B.  777  ;  2  Exch.  273,  Morli^y,  1  De  Gex  &  J.  1. 


s 


>;  £arl  of  Stafford  y.  Dunr         (i)  2  De  Gex,  M.  &  G.  479. 
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The  Statutes  of  Limitation^  on  which  the  security  Interpretation 
of  all  men  depends,  are  to  be  favoured  (A),  ought  LimUaS^.^ 
to  be  and  ever  since  they  were  passed  have  been 
construed  liberally  (/),  and  are  entitled  to  the  same  re- 
spect as  other  statutes^  and  ought  not  to  be  explained 
away  (wi).  **  I  cannot  agree  with  the  position,"  said 
Dallas,  C-  J.  (n),  **  that  statutes  of  this  description 
ought  to  receive  a  strict  construction ;  on  the  contrary, 
I  think  they  ought  to  be  beneficiaUy  expounded,  as 
they  were  passed  for  the  pm-pose  of  supplanting  the 
mischief  or  evil  which  before  existed,  and  applying  a 
remedy  thereto ;  and  this  appears  to  me  to  be  expressly 
pointed  out  or  recorded  by  the  very  first  words  of  the 
statute  (o),  which  are  *  for  the  quieting  of  men's  estates, 
and  avoiding  of  suits.'  In  construing  this  statute  as  well 
as  others  of  a  like  description,  they  must  be  considered, 
as  they  were  emphatically  termed  by  Lord  Kenyon,  as 
statutes  of  repose,  and  this  has  been  since  adopted  as 
the  governing  principle  by  which  the  courts  were  to  be 
guided  as  to  such  construction."  The  legislature  ap- 
pears to  have  considered  the  Statutes  of  Limitations  to 
be  enactments  in  fiirtherance  of  justice.  They  have  in- 
tended to  take  away  absolutely  every  impediment  to  the 
operation  of  these  enactments  in  every  case(/7).  The 
general  scope  of  these  statutes  has  been  the  subject  of 
too  many  judicial  decisions  to  be  open  to  much  doubt  (y). 
"  And  yet  there  is,"  said  Gaselee,  J.  (r),  "  no  branch  of 
the  law  on  which  there  have  been  so  many  decisions  as 
on  the  Statute  of  Limitations."  This  was  in  1835,  and 
since  then,  as  these  pages  show,  the  number  of  those 
decisions  has  been  very  largely  increased. 

If,  however,  these  laws  be  applied  to  cases  which  do 

(It)  Salk.  422.  (n)  6  Moore,  558. 

(0  1  W.  Bl.  28G ;    13  C.   B.  (,o)  21  Jac.  1,  c.  16. 

819;  6  Moore,  567;  1  Jones  &  (jp)PerErle,J.,8EU.&B.438. 

La.  60.  (q)  13  C.  B.  819. 

im)  3  Curt.  Amer.  Rep.  81.  (r)  2  Bing.,  N.  C.  245. 
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not  properly  come  within  them,  we  take  away^  without 
warranty  the  rights  of  the  parties  (&);  and  as  these 
laws  constitute  a  defence,  the  creature  of  positiye  lair, 
therefore  they  are  not  to  be  extended  to  caaes  whidi 
are  not  strictly  within  them  (c). 

Mr.  Justice  Story  has  observed,  that  it  has  often 
been  matter  of  regret  in  modem  times  that,  in  the  cod- 
struction  of  the  Statute  of  Limitations,  the  deciaons 
had  not  proceeded  upon  principles  better  adapted  to 
carry  into  effect  the  real  objects  of  the  statute ;  that  in- 
stead of  being  viewed  in  an  un&vourable  light  as  an 
unjust  and  discreditable  defence,  it  had  not  received  such 
support  as  would  have  made  it  what  it  was  intended  to 
be,  emphatically  a  statute  of  repose  (rf).  "  Of  late  years, 
however,"  said  Lord  Brougham  («),  "  I  rejoice  to  say, 
the  sounder  principle  pervades  aU  our  courts,  both  of 
equity  and  of  law — that  of  giving  the  most  liberal  and 
extensive  construction  to  whatever  statute  affixes  a  limi- 
tation of  time." 
Their  object  The  object  and  intention  of  the  Statutes  of  Limitation 
generally  being  the  same,  these  statutes,  notwithstand- 
ing any  slight  variation  of  phrase,  ought  to  receive  and 
do  receive  a  uniform  construction  (/).  The  Statute 
of  Fines  (jj)  was  made  for  the  public  good,  and  to 
settle  and  quiet  the  inheritances  of  the  subjects  of  the 
realm,  and  therefore  the  sense  of  it  ought  to  be  largely 
extended  to  the  benefit  of  those  who  are  in  possession  of 
land,  and  to  the  destruction  of  the  right  of  those  who 
have  right,  and  are  remiss  in  making  their  daim. 
For  the  intent  of  the  act  was  to  fiivour  those  who  had 
estates  by  fine,  and  to  hurt  those  who  had  right,  and 
neglected  to  pursue  it  within  five  years  (K),  The  old 
Statutes  of  Limitation  (t)  were  foimded  on  the  like 

(V)  1  You.  18.  215  ;  7  Q.  B.  811 ;  1  Phill.  S38. 
(e)  Plowd.  375;  1  Dc  Gex  &  J.  {g)  4  Hen.  7,  c.  24. 

23.  (A)  Plowd.  538. 

(rf)  See  Broom's  Leg.  Max.  694.  (t)  32  Hen.  8,  c  2;  21  Jac  1, 

(e)  Deb.  on  Diss.  Chap.  Bill.  c.  16. 
if)  4  T.  R.  3U6 ;  6  B.  &  Aid. 


and  intention. 
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reason,  and  therefore  receiyed  the  same  interpretation  (k) ; 
and  the  object  of  both  being  to  limit  all  men  to  a  certain 
time,  for  the  tranquillity  and  repose  of  the  public,  no 
time  was  to  be  gained  hj  exposition  or  equity  beyond 
the  express  words  of  the  statutes  (/).  So  in  £he  case 
of  the  modem  Statute  of  Limitations  in  relation  to  real 
property  (m),  the  doctrine  of  equitable  extension  cannot 
be  applied  to  this  act,  for  there  is  nothing  on  which  to 
found  it  (n). 

When  and  to  what  extent  statutes  are  or  are  not  When  statotes 
retroactive   is  frequently  a  question  as  important  as  "^'©'ro^ctive. 
difficult  to  determine*     On  several  occasions,  this  ques- 
tion, in   relation  to  the   Statutes  of  Limitation,  has 
arisen. 

In  general,  on  the  first  principles  of  jurisprudence,  no  General  prin-. 
statute  has  a  retroactive  operation,  or  is  to  be  supposed  ^^^  * 
to  apply  to  a  past,  but  only  to  a  fixture  state  of  circum- 
stances (o).  Regularly  nova  constitutio  futuris  formam 
debet  imponerey  non  pr<Bteritis{p),  especially  where  a 
retroactive  operation  would  defeat  a  vested  right  (y), 
or  materially  alter  the  relative  situations  of  persons  fr); 
for  a  retroactive  statute  would  involve  all  the  mischiefe 
of  an  ex  post  facto  law,  and  in  relation  to  property  or 
to  contracts  would  violate  every  sound  principle  of 
justice ;  and  to  punish  those  who  have  offended  against 
no  law,  and  to  take  away  existing  rights  without  com- 
pensation, is  in  the  nature  of  punishment — ^would  violate 
the  first  principles  of  justice  (s).     The  broad  principle, 

(Jt)   Plowd.  871 ;    Bewyan  t.  6  Mee.  &  W.  286 ;  NeUtrop  v. 

Eeelyn,  Bridg.  369.  Scarishrick^  6  Mee.  &  W.  684 ; 

(I)  Plowd.  871.  Moore  v.  Phillips,  7  Mee.  &  W. 

(w)  3  &  4  Will.  4,  c.  27.  636  ;  Moon  v.  Durden,  2  Exch. 

In)  Davie$Y.  Lowndes,  1  Phill.  22  ;  Marsh  v.  ffiggins,  9  C.  B. 

828.  651 ;  Waugh  y.  Middleton,  8  Exch. 

(o)  2  Exch.  40.  862 ;  Ef}€bns  y.  Williams ,  11  Jur., 


a 


j>)  2  Inst.  292;  7  Bac.  Ab.  439,  N.  S.  266;  Jackson  v.  Woolley,  8 

Stat.  C.  E.  &  B.  787,  on  error. 

(y)  Oilmore  v.  Shufer,  stated  (r)  Kay  y.  Goodwin ,  6  Bing. 

eBing.  259;  Couch  y.  Jeffries,  4:  676. 

Burr.  2460 ;  Edmonds  v.  Lantley,  (s)  2  Exch.  41. 
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Qaalification 
of  it. 


IllastratioDa. 


Enactments 
not  retroactive. 


said  Kindersley,  V.-C.  (^),  is,  that  imless  the  court 
sees  a  clear  indication  in  the  act  to  legislate  ex  pat 
facto ^  so  as  to  deprive  a  man  of  a  right  which  existed 
at  the  time  of  the  passing  of  the  act,  the  court  will 
always  assume  that  the  legislature  never  does  intend  to 
deprive  that  man,  by  ex  post  facto  law,  of  aright  wbich 
existed  at  the  time  when  that  act  passed,  unless,  indeed, 
it  be  in  cases  where  an  act  is  passed  which  deprives  a 
man  of  his  land  because  it  is  wanted  for  certain  pur- 
poses ;  and  in  those  cases  compensation  is  provided.  Bat 
putting  aside  cases  of  that  sort,  unless  it  is  clear  that 
the  legislature  meant  to  make  the  act  retrospective,  so 
as  to  take  away  a  man's  right,  the  court  would  neyer 
put  that  interpretation  on  the  act. 

This  principle  is  one  of  such  obvious  convenience 
and  justice  that  it  must  always  be  adhered  to  in  the 
construction  of  statutes  (u).  K,  however,  an  enactr 
ment  indicate  beyond  doubt  that  the  legislature  intended 
the  enactment  to  operate  retrospectively  (x),  this  prin- 
ciple or  rule,  which  is  one  of  construction  only  (y),  will 
certainly  yield  to  that  intention,  although  the  effect  be 
to  defeat  a  vested  right  (z);  and  all  that  the  decisions 
establish  is,  that  we  are  to  find  out  the  intention  of  the 
legislature  in  each  particular  act(a). 

The  application  of  this  rule  or  principle,  and  (^  the 
qualification  of  it,  may  be  illustrated  by  a  few  examples. 
It  may  first  be  remarked  that  in  general  the  law,  as  it 
existed  when  the  action  is  commenced,  must  decide  the 
rights  of  the  parties  in  the  suit,  unless  the  legislature 
express  a  clear  intention  to  vary  the  relation  of  the 
litigant  parties  to  each  other  (i). 

In  February,  1676,  a  parol  agreement  founded  cm  a 
consideration  of  marriage  was  made,  and  before  June, 


if)  JBvans  y.  Williams,  11  Jar., 
N.  S.  256. 
(u)  2  Exch.  33. 
(a?)  2  Exch.  33;  3  Exch.  687. 
(y)  2  Exch.  43  j  9  C.  B.  6G9. 


(2)    Towler  y. 
Bing.  258. 


Chattertom^  6 


id)  Per  Lord  Campbell,  C.  J., 
8  Ell.  &  B.  437. 
(6)  6  Ad.  &  E.  951. 
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1677,  an  action  thereon  was  commenced.  In  April, 
1677,  a  statute  (c)  was  passed  and  enacted  ((f),  that 
after  the  24th  of  June,  1677,  no  action  should  be  29  Car.  2, 
brought  on  any  agreement  made  in  consideration  of  *^  '  "* 
marriage,  unless  the  agreement  be  in  writing,  &c., 
signed,  &c.  The  statute  was  pleaded  in  bar  of,  but  was 
held  not  to  affect  the  action  (e).  This  case  has  been 
cited  in  support  of  the  proposition  that  a  new  law,  in- 
troducing new  requisites,  will  not  avoid  a  contract  which 
was  valid  before  the  law  passed  (/).  But  in  Towler  v. 
Chatterton  {g\  a  parol  promise  was  made  in  February, 

1828.  In  the  May  following  a  statute  (A)  was  passed, 
but  the  operation  of  it  was  postponed  until  the  1st  of 
January,  1829,  and  enacted  (t),  that  in  actions  of  debt, 
&c.,  no  acknowledgment  or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing 
contract,  &c.,  to  take  any  case  out  of  the  21  Jac.  1, 
c.  16,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  in  writing  and  signed,  &c.     In  Hilary  Term, 

1829,  an  action  was  commenced  on  the  parol  promise 
made  in  February  preceding,  and  a  plea  of  the  statute 
was  held  a  bar  to  the  action  (A). 

The  same  statute  (/),  enacts  (sect.  6),  that  no  action  9  Goo.  4,  c  14, 
shaU  be  brought  on  any  representation  as  to  character,  "*  ^ 
unless  in  writing  and  signed,  &c.  Between  the  pass- 
ing and  the  coming  into  operation  of  this  act,  a  parol 
representation  of  character  was  made.  Before  the  time 
when  the  statute  came  into  operation,  the  1st  of 
January,  1829,  an  action  was  commenced  upon  such 
parol  representation,  but  the  action  was  tried  after 
that  day,  and  Lord  Tenterden  himself,  at  Nisi  Prius, 
held  that  the  enactment  was  not  retroactive,  and  that 

ie)  29  Car.  2,  c.  8.  ig)  6  Bing.  268. 

(JL^  Sect.  4.  ?A)  9  Geo.  4,  c.  14. 

{e)  OUmcre  v.  Shuter,  stated  (i)  Sect  1. 

6  Bing.  259.    On  this  case,  see  the  {k)  See  also  FelUmet  v.  Wilr- 

remarks  of  Bolfe,  B.,  2  Exch.  8S.  liamson,  1  Moo.  &  M.  306. 

(/)  Dwar.  on  8tat  542.  Q)  9  Geo.  4,  c.  14. 
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the  promise  by  parol  was  sufficient  to  sostain  the  ac- 
tion (^).  In  Ansell  v.  An8ell{u)i  his  lordship  said 
there  was  a  very  material  difference  in  the  wordiog  of 
the  1st  and  the  6th  sections,  and  that  the  words  of  the 
latter  required  a  very  different  construction  to  those  of 
the  former. 
8  &  9  Vict  So  where  in  1844  a  wager  on  a  horse  race  was  made, 

'  ^  '  and  in  1845  an  action  for  the  recovery  of  the  wager  was 
commenced*  After  such  action  was  commenced  a  star 
tute  (x)  was  passed,  and  enacted  (  y\  that  all  contracts 
or  agreements,  whether  by  parol  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  nuU  and  void ;  and 
that  no  suit  shall  be  brought  or  maintained  in  any  court 
of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  be  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been 
made.  The  act  was  pleaded  in  bar  to  such  action,  but 
was  held  not  to  have  a  retrospective  operation,  so  as  to 
affect  such  contract  and  consequently  such  action.  The 
decision  was  mainly  rested  on  the  first  branch  of  the 
section,  and  the  second  branch  of  it  was  conadered 
by  the  majority  of  the  court  as  redundant.  Alderson, 
B.,  doubted  whether  by  the  fiirst  branch  the  legyature 
might  not  have  intended  to  put  at  once  an  end  to  the 
legal  obKgation  both  of  existing  and  fiiture  contracts, 
leaving  the  parties  to  all  such  wagers  to  act  thereafter 
on  them  as  honourable  engagements  alone ;  and  Parke, 
B.,  suggested  strong  reasons  for  limiting  the  operation 
of  the  words  of  the  section,  and  holding  that  they  apply 
to  fiiture  contracts,  and  actions  on  such  future  contracts 
only — at  all  events  to  fixture  actions  only,  if  any  distinc- 
tion can  be  made  in  the  degrees  of  apparent  injustice. 
But  suggested  on  the  other  hand,  that  the  parties  who 

(0  Fellowei  y.  WUliamion^  1         (a?)  8  &  9  Vict.  c.  109. 
Moo.  &  M.  306.  (y)  Sect.  18. 

(k)  1  Moo.  &  M.  299. 


STATUTES  OF  LIMITATION.  687 

would  suffer  by  a  strict  construction  of  the  clause  are 
often  successfiil  gamesters  or  speculators^  not  much  the 
objects  of  fitvour  with  the  legislature^  and  considered 
the  clause  therefore  not  quite  in  the  same  spirit  as  if 
the  enactment  related  to  ordinary  contracts.  He  con- 
sidered, however,  that  mere  redundancy  was  not  suffi- 
cient to  show  that  the  legislature  meant  to  do  so  unjust 
a  thing  as  to  prevent  the  maintenance  of  an  existing 
well-foimded  action  (z). 

The  Court  of  Chancery,  before  the  long  vacation  of  16  &  16  Vict. 
1852,  made  an  orderfor  a  case  to  be  stated,  in  a  matter  *  '  '  * 
of  revenue,  for  the  opinion  of  the  Court  of  Exchequer. 
In  July  in  the  same  year,  the  Chancery  Procedure 
Amendment  Act  (a)  was  passed,  and  enacted  {b)  that 
*^  it  shall  not  be  lawful  for  the  Court  of  Chancery  in 
any  cause  or  matter  to  direct  a  case  to  be  stated  for  the 
opinion  of  any  court  of  common  law,  &c. ;"  and  the 
operation  of  the  statute  was  postponed  until  the  1st  of 
November  in  the  same  year.  In  Michaelmas  term  in 
that  year  appKcation  on  the  part  of  the  crown,  to  hear 
the  case  so  stated,  was  made  to  the  Court  of  Exche- 
quer, and  that  court  held  that  this  statute  had  not  taken 
away  the  jurisdiction  to  hear  the  case,  or  in  other  words 
that  the  statute  had  not  a  retroactive  operation  (e). 

The  cases  next  to  be  noticed  are  some  of  those  Enactments 
in  which  enactments  have  been  held  to  have  a  retro- 
active operation. 

In  three  cases  at  nisi  prius  (d),  parol  promises  were  9  Geo.  4,  c  14, 
given,  and  the  actions  thereon  were  commenced,  before 
the  statute  {e)  pleaded  in  bar  to  such  actions  came  into 
operation,  the  1st  of  January,  1829,  but  such  actions 


(z)  Moon  T.  Durden,  2  Exch.  131. 

22.    Approved,  6  Moore,  P.  C,  C.  (<0    Kirhhav4fh    y.    Herherty 

256.  dted,  6  Bing.  266;  JTilliard  v. 

la)  16  &  16  Vkt.  c.  86.  Lenard,  1  Moo.  &  M.  297  ;  vl»- 

aSect.  61.  9ell  y.  Ansell,  1  Moo.  &  M.  299. 

HoJfion  T.  Neale,  8  Exch.  {e)  9  Geo.  4,  c.  14. 
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were  not  tried  until  after  that  daj^  and  in  each  of  these 
three  cases  the  plaintiff  was  nonsuited. 

The  substance  of  the  enactment  pleaded  in  lor  to 
such  actions  was^  that  in  actions  of  debt^  &c.  no  ac- 
knowledgment or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing 
contract^  &c.y  to  take  any  case  out  of  the  21  Jac  h 
c.  16,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  in  writing  signed,  &c.  (/).  Kolfe,  B.,  referring 
to  these  three  cases,  said  (y)  they  were  decided  on  the 
ground,  apparently,  that  the  judge  at  nisi  prius  was  to 
treat  the  statute  as  being  in  force  at  the  time  of  the 
trial,  and  as  conclusively  binding  him  with  respect  to 
what  evidence  he  was  to  receive.  "  K,"  said  he,  "  this 
narrow  construction  is  to  be  put  on  the  statute,  it  is 
obvious  that  the  10th  section  must,  in  many  cases,  be 
a  mere  illusory  protection,  and  would  very  often  aflford 
no  protection  at  all.  It  might,  perhaps,  be  fiurly  as- 
sumed that  every  creditor  could  commence  his  action 
before  the  Ist  of  January,  1829 ;  it  would  be  contrary 
to  truth  to  assume  it  as  certain,  or,  in  many  cases,  even 
as  probable,  that  he  could,  before  that  day,  bring  his 
cause  to  trial.  Lapse  of  years  has  made  it  impossible 
that  this  question  should  ever  again  arise  on  Lord  Ten- 
terden's  Act;  and  it  may,  perhaps,  therefore  seem  to  be 
an  idle  thing  to  discuss  the  doctrine  involved  in  the 
cases  to  which  we  have  referred.  But  the  principle  is 
one  of  general  application,  and  may  apply  to  ftitnre 

statutes and  I  therefore  feel  bound  to  say  that 

I  cannot  think  those  nisi  prius  cases  rightly  decided." 
The  retroactive  operation  of  this  statute  was  recognized, 
however,  in  a  case  before  the  privy  council  (A). 

So  in  the  case  of  Towlery.  Chatterton  (t),  depending 
upon  the  same  statute  (A),  a  parol  promise  was  made  in 


s 


)  Sect.  1.  (i)  6  Bing.  258. 

)  2  Exch.  86.  (A)  9  G«o.  4,  c.  14,  8.  1. 

)  7  Moore,  P.O.  C.  113. 


STATUTES  OP  LIMITATION.  689 

Februaxy,  1828.  The  statute  was  passed  in  May  fol- 
lowing, but  the  operation  of  it  was  postponed  until  the 
1st  of  January,  1829  (/).  The  action  was  commenced 
in  Hilary  term  in  the  latter  year,  and  was  held  not  to  be 
maintainable.  The  court  thought  the  case  of  Gilmore 
T.  Shutevy  there  cited  and  stated,  distinguishable  and 
inapplicable  to  the  case  before  the  court,  on  the  ground 
that  the  operation  of  the  statute  on  which  the  case 
turned  was  postponed  for  several  months  after  it  had 
passed.  But  although  the  objects  and  the  language  of 
the  statute,  and  of  the  statute  in  Gilmore  v.  Shuter 
differed  (m),  the  operation  of  each  was  in  effect  alike 
postponed. 

The  words  '*  shall  be  deemed"  in  the  9  Geo.  4,  c.  14, 
B.  1,  said  Cresswell,  J.  (n),  necessarily  refer  to  the  time 
when  the  judge  is  to  determine  whether  the  evidence 
tendered  is  sufficient  or  not,  and  that,  therefore,  the 
court  in  Towler  v.  Chatterton  could  not  escape  from 
the  inevitable  conclusion  that  the  section  was  intended  to 
have  a  retrospective  operation.  So  in  Moon  v.  Dur^ 
den  (o),  Rolfe,  B.,  said  it  was  worthy  of  remark  that 
the  act  points  to  a  writing  to  be  signed  by  the  parties — 
that  is,  to  future  acts  only ;  and,  consequently,  the  deci- 
sion, giving  to  that  section  a  retrospective  operation, 
was  not  a  just  one,  even  in  conformity  with  the  most 
narrow  construction  of  its  language.  He  also  said  that 
the  judgment  of  the  Court  of  Common  Pleas  in  that 
case  seemed  to  be  founded  mainly  on  the  10th  section 
of  the  act,  which  enacted  that  the  act  should  commence 
and  take  effect  from  the  first  of  January,  1829 ;  and 
then  proceeded  thus : — ^^  From  this  they  inferred  that, 
when  that  day  arrived,  the  act  was  in  frdl  operation  as 
to  all  contracts,  past  as  well  as  friture.  Parties,  they 
observed,  in  possession  of  parol  promises  had  seven 
months  and  upwards,  namely,  from   May,   1828,  to 

(0  Sect.  10.  (n)  9  C.  B.  609. 

(w)  Vide  ante,  p.  684.  (o)  2  Exch.  22. 
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January,  1829,  during  which  to  bring  their  actaons; 
and  the  inference  they  seemed  to  draw  was,  that  there 
would,  therefore,  be  no  injustice  in  giving  to  the  statute, 
at  the  end  of  that  time,  a  &11  operation,  retrospectiTe  as 
well  as  prospective ;  and  this  they  considered  made  the 
case  of  Gilmore  v.  Shuter  inapplicable  as  an  authority, 
inasmuch  as  in  that  case  there  was  no  clause  simihr 
to  the  10th  section  in  Lord  Tenterden's  Act.  Now,  if 
the  meaning  of  this  10th  section  be,  as  the  judges  of  the 
Court  of  Common  Pleas,  in  the  earlier  part  of  their 
judgment,  would  seem  to  have  supposed,  namely,  that  it 
was  meant  to  exclude  from  the  operation  of  the  statute 
all  actions  brought  before  the  1st  of  January,  1829, 
then  the  statute  would  work  no  real  injustice  to  any 
one ;  a  salutary  change  was  to  be  made  in  the  law,  and 
reasonable  time,  or  what  was  supposed  a  reasonable 
time,  was  given  to  all  parties  affected  by  the  change  to 
protect  themselves  from  any  ill  consequences  in  respect 
of  vested  rights."  "  Whether  the  decision  in  TowUr 
V.  Chatterton  was  correct  would  depend  on  whether  the 
true  meaning  of  the  10th  section  was  to  fix  a  date  be- 
fore which  all  actions  must  be  brouffkt,  or  a  date  beyond 
which  no  parol  promise  should  be  sufficient  to  take  a 
case  out  of  the  operation  of  the  Statute  of  Limitations. 
The  Court  of  Common  Pleas  adopted  the  former  con- 
struction. Neither  construction  would  do  injustice  by 
infringing  the  rule  which  in  general  makes  idl  statutes 
prospective  in  their  operation,  and  the  Court  of  Com- 
mon Pleas  may  have  been  right  in  their  view  of  the 
statute."  Again,  Tindal,  C.  J.,  referring  to  the  same 
case  said(j9),  the  question  there  was,  whether,  when 
the  cause  came  on  to  be  tried,  the  judge  was  to  be 
governed,  in  receiving  evidence,  by  that  which  was 
then  the  law  of  the  land;  and  Lord  Abinger,  on  the 
same  occasion,  said  the  enactment  relied  upon  there  had 

(p)  3  Ad.  &  E.  893. 
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particular  words  which  made  it  applicable  after  a  cer- 
tain time  to  suits  already  depending. 

The  statute  was  not  intended  to  make  any  alteration 
in  the  legal  construction  to  be  put  upon  acknowledg- 
ments or  promises  made  by  defendants,  but  merely  to 
require  a  different  mode  of  proof;  substituting  the  cer- 
tain evidence  of  a  writing,  signed  by  the  party  charge- 
able, instead  of  the  insecure  and  precarious  testimony 
to  be  derived  from  the  memory  of  vritnesses  (q). 

Again,  a  firm  of  two  partners  gave  for  partner-  19  &  20  Vict. 
ship  purposes  in  1848  a  promissory  note.  In  1849  ^  ^' "'  ^*' 
one  of  the  partners  died  and  left  the  survivor  his 
executor,  who  proved  the  will,  continued  the  business, 
and  paid  interest  on  the  note  until  1854  and  then 
became  bankrupt.  In  1856  was  commenced  a  suit,  in 
which  the  amount  of  such  note  was  claimed  against  the 
estate  of  the  deceased  partner  in  the  hands  of  his  sur- 
viving partner  and  executor.  Afl«r  the  commencement 
of  such  suit  the  Mercantile  Law  Amendment  Act  (r), 
was  passed,  and  enacted  (s)  that  in  reference  to  the  21 
Jac.  1,  c.  16,  s.  3,  the  3  &  4  Will.  4,  c.  42,  s.  3,  and  the 
16  &  17  Vict.  c.  113,  s.  20,  «  where  there  shall  be  two 
or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only,  or  jointly  and  severally,  or  executors 
or  administrators  of  any  contractor,  no  such  co-con- 
tractor or  co-debtor,  executor  or  administrator  shaU  lose 
the  benefit  of  the  said  enactments  or  any  of  them,  so  as 
to  be  chargeable  in  respect  or  by  reason  only  of  payment  • 
of  any  principal,  interest  or  other  money  by  any  other 
or  others  of  such  co-contractors  or  co-debtors,  executors 
or  administrators."  Aft;er  the  passing  of  this  statute 
the  question  of  liability  on  such  note  was  heard,  and  the 
court  held  that  the  payment  of  interest  by  the  surviving 
partner  was  made  by  him  in  that  capacity,  and  not  in 
his  capacity  of  executor  of  his  deceased  partner,  and  that 

iq)  7  Bing.  166.  («)  Sect  14. 

(r)  19&20Vict.  C.97. 
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as  such  surviving  partner  he  was  entided  to  the  benefit 
of  such  enactment ;  in  other  words,  that  the  enactment 
was  retroactive  (/). 

In  Jackson  v.  Woolley  (u),  Williams,  J.,  referring  to 
the  decision  of  Kindersley,  V.-C,  in  Thompson  v. 
Waithman  {x),  said  he  could  not  coincide  with  him  in 
his  interpretation  of  19  &  20  Vict.  c.  97,  s.  14,  as  being 
retrospective.  In  coming  to  such  a  conclusion  he  does 
not  seem  to  have  regarded  Lord  Coke's  well-known 
canon—"  Nova  constitutio  futuris  formam  imponere 
debet,  non  prcBteritis.^^  That  is  the  ordinary  rule  as  to 
the  interpretation  of  all  legislative  enactments,  and  is  to 
be  observed  unless  there  is  something  in  the  terms  of  a 
particular  enactment  to  prevent  its  operation.  **  I  see 
nothing  in  the  language  of  the  section  under  discussion 
to  prevent  its  application.  It  would  require  wowb  of 
no  ordinary  strength  in  the  statute  to  induce  us  to  say 
that  it  takes  away  a  vested  right.  I  see  nothing  in  the 
section  to  give  it  that  effect.  I  am  of  opinion  that  sect  14 
is  whoUy  prospective."  The  rest  of  the  court  con- 
curred, 
^sect  10.  Again,  a  cause  of  action  accrued  in  1844  to  a  person 

who  was  then  in  prison,  and  there  remained  for  more 
than  twelve  years  afterwards.  In  1856  the  lastnooen- 
tioned  act  was  passed,  and  also  enacted  (y)  that  no 
person  entitled  to  any  action,  &c.,  with  respect  to  which 
the  period  of  limitation  within  which  the  same  shall  be 
brought  is  fixed  by  the  statutes  referred  to,  "  shall  be 
entitled  to  any  time  within  which  to  conmience  and  sue 
such  action,  &c.,  in  the  cases  in  which,  by  virtue  of  any 
of  the  aforesaid  enactments,  imprisonment  is  now  a  dis- 
ability by  reason  of  such  person  being  imprisoned  at 
the  time  of  such  cause  of  action,  &c  accrued."  The 
action  was  conmienced  after  this  statute  was  passed,  and 

(t)  Thompion  v.  Waithman,  8  (a?)  3  Drew.  62& 

Drew.  628.  (y)  Sect  10. 

(«)  8  Ell.  &  B.,  on  error,  787. 
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the  defendant  was  held  entitled  to  the  benefit  of  it ;  in 

other  words,  that  this  enactment  also  was  retroactive  (z). 

The  distinctions  established  by  the  decisions  generally  Distinctions 

weire  stated  by  Wilde,  B.  (a),  to  be,  that  when  a  new  established  by 
11        •I'li*        •  1         ••  the  decisions, 

enactment  deals  with  rights  of  action,  unless  it  is  so 

expressed  in  the  act,  an  existing  right  of  action  is  not 
taken  away.  But  where  the  enactment  deals  with  pro- 
cedure only,  unless  the  contrary  is  expressed,  the  enact- 
ment applies  to  all  actions,  whether  commenced  before 
or  after  the  passing  of  the  act.  And  Lord  Wensley- 
dale  (b)  said  it  is  clear  that  there  is  a  material  difference 
when  an  act  of  parliament  is  dealing  with  a  right  of 
action  already  vested,  not  intended  to  be  taken  away, 
and  when  it  is  dealing  with  mere  procedure  to  recover 
those  rights,  which  it  may  be  quite  reasonable  to  regu- 
late and  alter ;  and  that  this  had  been  most  clearly  and 
satis&ctorily  explained  in  the  case  of  Wright  v.  Hale^ 
especially  in  the  judgment  of  Wilde,  B.,  in  that  case. 

To  prevent  in,  at  least,  some  measure  an  ex  post  facto  How  eupost 
operation  of  statutes,  they  are  fi-equently  made  to  come  ^^^^  °^*"tod. 
into  operation  at  a  period  subsequent  to  that  of  their 
passing  (c).  In  Amner  v.  Cattel{d)^  Best,  C.  J.,  said 
it  was  with  a  view  to  present  an  ex  post  facto  operation 
with  respect  to  suits  ahready  commenced  that  the  period 
of  the  act's  coming  into  operation  was  postponed,  and 
Park,  J.,  in  the  same  case,  said  that  the  legislature, 
postponing  the  operation  of  the  act,  indicated  an  inten- 
tion to  enable  parties  relying  on  parol  promises  to  sue 
on  them  effectually.  In  Towler  v.  Chatterton  (e),  the 
court  observed  that  in  order  to  obviate  what  might  by 
many  be  deemed  a  hardship,  the  operation  of  the  act 

(«)  Comill  T.  Budson,  8  Ell.  (o)  See  9  Geo.  4,  c.  14 ;  2  &  8 

&  B.  429;  PardcT,  Bingham,  17      WiU.  4.  cc.  71,  100;  3  &  4  Will. 


W.  R.  419,  20  L.  T.  R.,  N.  S.  464,      4,  c.  27. 
T.  C.  ■ 

(a)  Wright  r,  Mais,  6  I 
r.  8.  227. 
(J)  10  H.  of  L.  Cas.  768. 


8.  a  (d)  6  Btng.  208. 

(a)  Wright  t.  Hale,  6  Exch.,  (e)  6  Bing.  268.    See  2  Exch. 

N.  8.  227.  86. 
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Bometimes  ex* 
presslj  retto- 
actiye. 


was  postponed,  so  as  to  give  all  persons  in  possession  of 
parol  promises  seven  months  and  more  in  which  to 
bring  their  actions,  founded  on  such  promises,  if  so 
minded* 

Again,  in  Paddon  v.  Bartiett{f)y  Tindal,  C.  J., 
said,  with  reference  to  postponing  the  operation  of  a 
statute  imtil  a  daj  subsequent  to  that  of  the  passing, 
the  natural  import  of  that  is,  that  they  shall  have  no 
operation  till  the  day  named,  and  therefore  shall  not 
take  effect  by  being  pleaded  in  an  action  conmienced 
before  that  day ;  such  at  least  would  be  the  constructi(m 
unless  there  were  other  words  to  the  contrary :  and  in 
Goodall  V.  Skerratt  (y),  Kindersley,  V.-C,  after  ob- 
serving that  the  sections  21  and  22  of  the  3  &  4  Will.  4, 
c.  27,  were  clearly  restrospective,  said  '*  this  might  seem 
to  impose  hardship  upon  persons  who  would  be  afifected 
by  an  ex  post  facto  law ;  but  it  must  be  recollected  that, 
whilst  the  act  of  parliament  abolishes  all  real  actions,  it 
reserves  a  short  period  within  which  such  actions  may 
be  brought."  If,  when  the  operation  of  a  statute  is  so 
postponed,  persons  neglect  to  avail  themselves  of  the 
law  in  force  between  the  time  of  the  passing  of  the 
statute  and  the  time  when  it  comes  into  operation,  they 
cannot  complain.      Vigilantihus  non  dormiejUibusjura 


In  ^me  cases,  said  Bolfe,  B.  (A),  the  legislature  has 
thought  it  just  to  make  enactments  retrospective,  even  at 
some  sacrifice  of  general  principle.  But  then  it  does  so 
in  express  terms ;  and  generally,  I  believe  invariably, 
couples  the  retrospective  enactment  with  the  best  indem- 
nity in  favour  of  vested  rights  which  the  nature  of  the 
case  admits :  and  as  an  illustration  of  his  meaning  he 
referred  to  the  section  16  of  the  8  &  9  Vict.  c.  109,  on 
which  the  case  of  Moon  v.  Durden  turned,  and  to  the 
54  Geo.  3,  c.  54,  ss.  6  and  7,  and  the  2  Vict.  c.  12,  s.  5. 


(/)  3  Ad.  &  El.  C96. 
Ig)  8  Drew.  220. 


(Jk)  2  Exch.  39. 
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Statutes  of  Limitation,  however,  as  regards  their  Statntes  of 
retroactive  operation,  are  to  be  viewed  in  a  light  different  ^g  ^  ^jg^' 
from  that  in  which  other  statutes  as  to  such  operation  retroactive 
are  viewed.  The  primary  object  (i)  of  Statutes  of  viewed  diffcr- 
Limitation  can  only  be  secured  by  defeating  and  extin-  ^^t^^*^^ 
guishing  those  rights  which  the  owners,  by  their  in- 
difference and  negligence,  have  permitted  for  a  long 
period  to  remain  dormant.  These  statutes,  as  regards 
the  rights  to  which  they  are  directed,  are  generally  so 
framed  as  to  have  a  retroactive  operation  upon  them 
and  the  circumstances  under  which  they  were  origi- 
nally created  and  from  time  to  time  surrounded, 
until  the  law  to  be  applied  to  them  comes  into  opera- 
tion. But  as  regards  any  proceedings  which  may  have 
been  adopted  for  the  asserting  and  establishing  of  such 
rights  before  such  law  was  made,  or,  if  the  operation  of 
it  be  postponed,  after  the  making  and  before  the  coming 
into  operation  of  such  law,  the  operation  of  the  law,  in 
order  to  obviate,  as  &r  as  may  be  reasonable  and  prac- 
ticable, any  supposed  hardship  to  the  persons  having 
those  rights,  is  generally  postponed,  according  to  the 
nature  of  the  case,  to  some  period  subsequent  to  the 
time  when  the  law  was  made  (A).  In  some  cases  the 
law  is  made  to  take  effect  from  a  period  antecedent  to 
the  time  when  it  was  made  (/).  But  although  so  made, 
all  the  provisions  of  it  may  not  operate  from  such  ante- 
cedent period.  For  if  any  of  its  provisions  be  in  terms, 
or  the  intention  of  the  legislature  appears  to  be  that 
those  provisions  shall  be  prospective  only,  the  operation 
of  those  provisions  will  be  from,  not  that  period,  but  the 
time  when  it  was  made  (m). 

And  in  Hunter  v.  Nockolds  (n),  the  court  thought 
the  statute  reconcilable  with  the  chapter  27,  by  con- 

(t)  Vide  ante,  Book  I.  Chap.  L  3  Ad.  &  E.  884. 

Sect  m.  (wi)  Bvm  t.  Carvalho,  4  ^fee. 

(*)  See  8  &  4  Will.  4,  c.  27.  &  W.  893 ;  Pa/rdo  v.  JJingham, 

(0  See  8  ft  4  Will  4,  c.  42 ;  ropra,  p.  693. 

post,  p.  696;  Paddony.  BartUtt,  (n)  1  Mac.  &  G.  662. 
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sidermg  this  latter  chapter  as  applicable  to  the  land 
onlj^  and  not  to  the  relief  of  debtors,  and  the  chapter 
42  as  applicable  to  the  person  only. 

It  may  be  added,  in  conclusion,  that  some  of  the 
enactments  of  the  3  &  4  Will.  4,  c.  42,  have  been  held 
to  have  a  retroactive  operation.  Thus,  under  sect.  31, 
executors  were  held  liable  to  costs  in  actions  commenced 
before  the  act  took  effect  (o).  This  statute  passed  on 
the  14th  of  August,  1833,  but  came  into  operation  on 
the  let  of  June  preceding. 


Section  II. 

The  Interpretation  of  the  Statutes  considered  in  the 
preceding  Chapters  of  this  Book, 
The  antharity        As  some  of  the  laws  considered  in  this  section  extend 
rioM  in /fi-      ^  Ireland,  the  judicial  decisions  thereon  in  that  part  of 
land,  the  United  Kingdom  will  receive  equal  attention  with 

those  in  England.  In  Doe  d.  Newman  v.  Rusham  (p ), 
Lord  Campbell,  C.  J.,  said,  "  Having  heard  of  a  mis- 
conception which  arose  on  a  former  occasion  when  I 
objected  to  the  citation  of  a  decision  of  an  Irish  court 
on  a  mere  point  of  practice,  I  beg  now  to  state  that,  in 
my  opinion,  the  defendant's  counsel  were  fully  justified 
in  citing  this  decision  of  an  Irish  court  on  the  construc- 
tion of  an  act  of  parliament  which  is  common  to  both 
parts  of  the  United  Kingdom.  Our  procedure  and 
theirs  are  regulated  by  different  statutes,  different  rules 
and  different  usages ;  and  on  mere  questions  of  proce- 
dure no  assistance  can  be  derived  in  one  island  from  the 
decisions  of  the  courts  in  the  other.     But  in  considering 

(p)  Freeman  t.  Mayes,  1  Ad.  Parke,  B.,  in  Pinh&m  t.  Sumter, 

&  E.  338,  896 ;  Pi4fhip  y.  Whar-  8  Exch.  188. 

t<m,  2  Crom.  &  M.  406 ;  Grant  y.  (  »)  17  Q.  B.  723, 736 ;  &  C,  21 

Kemp,  2  Ciom.  &  M.  636 ;  I^e-  L.  J.,  Q.  B.  139, 145. 
man  y.  Moyes  was  questioned  bj 
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questions  arising  on  statutes,  or  on  the  great  principles 
of  jurisprudence,  which  we  have  to  interpret  in  com- 
mon, I  will  take  upon  myself  to  say  that  we  shall 
always  be  pleased  to  have  assistance  from  the  decisions 
of  our  learned  brethren  in  Ireland,  and  that  we  shall 
treat  with  the  same  deference  a  judgment  pronounced  in 
any  of  the  four  courts  in  Dublin  as  if  it  had  been  pro- 
nounced in  Westminster  HaU."  And  in  Brittlebank 
V.  Goodwin  (/?),  Giffard,  V.-C,  said,  "  Though  this 
court  is  not  boimd  by  the  decisions  in  Ireland,  it  would 
always  treat  them  as  and  feel  them  to  be  of  the  greatest 
weight." 

The  statutes,  the  interpretation  of  which  is  to  be  interpretation 
considered  in  this  section,  may  be  divided  into  three  °f  ^"®^f*^ 
classes:  (1)  those  applied  to  the  Crown  and  the  Duke  tntes. 
of  Cornwall  exclusively  (y)  ;  (2)  those   applied  to  the 
Crown,  the  Duke  of  Cornwall,  and  the  subject,  both 
clergy  and  laity,  in  common  (r) ;  and  (3)  those  applied 
to  the  subject  only  («). 

The  statutes  of  the  first  class  (t)  are  in  pari  ma'  The  statntes 
ierid(u)y  are  of  a  remedial  character,  and  are  there-  SLwf  ^* 
fore  to  receive  a  benign  and  liberal  interpretation  (v). 
The  subject  matters  to  which  they  relate  are  ex- 
pressed in  general  terms  without  any  provision,  similar 
to  that  in  the  statute  relating  to  claims  between 
subject  and  subject  in  general  (tr),  declaring  that  those 
terms  are  to  have  a  more  extended  meaning  than  their 
ordinary  one.  When,  however,  the  difficulties  and 
embarrassments  admitted,  as  will  be  presentiy  seen,  to 
be  inherent  in  provisions  extending  the  meaning  of 
terms  beyond  their  ordinary  one,  are  kept  in  mind,  the 


( p}  16  W.  R.  696.  (#)  8  &  4  WiU.  4,  c.  27,  and  in- 

(g)  21  Jac.  I,  cc.  2, 14;  9  Geo.  cidentallr,  c.  42. 

8,  c  16 ;  48  Geo.  8,  c.  47 ;  7  &  8  (0  Vide  ante,  p.  679.  See  Tut- 

Yict.  c.  105,  88.  71,  78,  74  ;  28  &  hill  y.  Bogers,  1  Jones  &  Lat.  36. 

24  Vict.  c.  63;  24  &  26  Vict.  c.  («)  Supra,  p.  679. 

62.  (v)  Vide  ante,  p.  676. 

(r)  2  &  8  Will.  4,  c.  71 J  2  &  (w)  8  &  4  Will.  4,  c.  27. 

8  Wm.  4,  c.  100. 
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omisdoiii  of  such  clauses  in  these  statutes  is  scarcelj 
to  be  regretted*  The  legislature,  indeed,  in  one  in- 
stance, has  indirectly  declared,  by  a  later  statute,  the 
meaning  of  certain  terms  employed  in  an  earlier  one. 
Thus  the  earlier  statute  (tr),  containing  the  law  as  to 
claims  between  the  Duke  of  Cornwall  and  other  persons, 
is  applied  in  express  terms  to  ^^  mines,  minerals,  stone 
or  substrata,"  and  the  later  statute  (x),  dedaring  and 
defining  the  respective  rights  of  her  Majesty  and  of  the 
Prince  of  Wales  and  Duke  of  Cornwall  to  the  mines 
and  minerals  in  or  under  land  lying  below  high  water 
mark  within  and  adjacent  to  the  county  of  Cornwall 
and  for  other  purposes,  declares  (y)  that,  unless  there  is 
something  in  the  context  repugnant  to  such  construction, 
the  expression  ^^  mines  and  minerals"  shall  comprehend 
all  mines  and  minerals,  and  all  quarries,  veins  or  beds 
of  stone,  and  all  substrata  of  any  other  nature  what- 
soever, and  the  ground  and  soil  in,  upon  and  under 
which,  such  mines  and  minerals,  quarries,  veins  or 
beds  of  stone  and  other  substrata  lie  (z) ;  and  m  the 
statute  (a)  extending  the  provisions  of  the  9  Geo.  3, 
c.  16,  to  the  Duke  of  Cornwall,  the  statute  containing 
such  declaration  as  to  mines  and  minerals  is  recited  with 
that  declaration. 
21  Jac.  1,  c.  14.  The  21  Jac.  1,  c.  14,  is  a  mere  regulation  of  the  pro* 
ceedings  at  law,  by  information  of  intrusion  or  sdre 
facias ;  it  applies  only,  firom  the  very  terms  of  it,  to 
those  cases  which  can  fitly  and  aptly  be  tried  by  infi>r- 
mation  of  intrusion  ....  and  touches  upon  no  part  of 
the  jurisdiction  of  the  Court  of  Exchequer  considered 
as  a  court  of  equity,  or  as  a  court  of  revenue,  having 
the  superintendence  of  the  possessions  of  the  Crown. 
The  object  of  this  statute  was  to  put  a  party  who  was 
contesting  with  the  Crown  in  the  same  situation  as  a 

(w)  7  &  8  Vict,  c  105,  88.  71,  (z)  See  BaggtU  t.  Menx^  1 

72.  Fhill.  628. 

(aj)  21  &  22  Vict.  c.  109.  (a)  23  &  24  Vict  c.  63. 

(y)  Sect.  8. 
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party  contesting  with  any  other  plaintiff;  but  in  equity 
the  Crown  and  the  subject  always  were  on  the  same 
footing,  and  they  are  on  the  same  footing  now ;  there 
was  no  evil  therefore  to  be  remedied.  At  law,  how- 
ever, there  was,  arising  fix>m  technical  reasoning,  a 
great  injury  accruing  to  a  defendant  in  litigation  with 
the  Crown.  The  Crown's  title  was  taken  to  be  proved, 
unless  a  contrary  title  was  set  out  and  pleaded.  That 
was  a  privilege  which  the  Crown  maintained  against  a 
defendant  at  law ;  but  no  such  privilege  has  ever  been 
asserted  in  equity  (b). 

The  principle  and  policy  of  the  other  statutes  of  The  principle 
this  class  are  to  make  sixty  years'  possession  of  the  ^  Sias^^  ^ 
land  conclusive  proof  of  the  subject's  title,  and  the 
mode  in  which  the  possession  of  the  subject  has  been 
acquired  or  commenced  is  not  regarded.  It  may  have 
been  by  tortious  intrusion  without  colour  of  title,  or 
it  may  have  lawfiilly  commenced  by  virtue  of  title 
from  the  Crown  or  the  Duke,  and  have  been  unlaw- 
fidly  continued  after  the  determination  of  that  title. 
Defect  of  title  and  want  of  title,  if  there  be  any  dis- 
tinction between  them,  are  equally  contemplated,  and 
both  remedied.  If  we  were  to  inquire  what  the  phrase 
**  defective  title  "  means,  we  should  probably  find  that 
the  defect,  whatever  its  nature  or  character,  is  re- 
solved into  a  want  or  absence  of  title,  either  in  the 
whole  or  some,  part  of  the  estate  (c)  The  right  of  the 
Crown  and  of  the  Duke  to  sue  is  taken  away,  the 
estate  had  or  claimed  by  the  subject  and  enjoyed  for 
sixty  years  against  the  title  of  the  Crown  and  of  the 
Duke  is  confirmed  absolutely  and  for  ever,  and  that 
title  is  barred  and  extinguished  and  transferred  to  the 
subject  (rf).  They  do  not  provide  for  the  protection  of 
actual  title  in  which  there  might  be  some  defect  or 


f: 


b)  2  Mac.  &  G.  258.  (</)  3  Inst.  100. 

e)  11  Jones  &  Lat.  64,66. 
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infirmity^  but  validate  the  title  and  estate  wliich  the 
subject  claiins  to  have  (e). 
Their  retro-  These  statutes,  in  their  general  aspect,  are  framed  so 

ac  rre  opera-     ^^  ^  hskYe  generally  a  retroactive  operation ;  that  is,  as 
regards  the  circumstances  under  which  the  title  against 
the  Crown,  the  Duchy  of  Lancaster,  and  the  Duke  of 
Cornwall  commenced.     But  as  to  the  earlier  of  these 
statutes,  lapse  of  time  has  rendered  any  question  as  to 
such  operation  very  improbable,  if  not  impossible,  and 
therefore  needless  to  be  here  particularly  considered. 
Thestatotesof      One  of  the  statutes  of  the  second  class  is  the  Fre- 
^^"""^        scription  Act  (/).     There  is  no  doubt  much  difficulty 
2  &  3  Will.  4,  ^  carrying  this  statute  into  efiPect,  and  it  affiirds  an 
<^  71.  instance  of  the  difficulty  which  attends  the  alteration  of 

the  law,  where  that  alteration  is  for  the  purpose  of  put- 
ting an  end  to  questions  of  doubt ;  indeed,  in  many 
cases,  greater  doubts  are  raised  by  the  proposed  altera- 
tion than  had  existed  before  (^).  But  whatever  ab- 
surdities of  construction  may  have  been  rendered  un- 
avoidable in  other  cases  by  the  peculiar  wording  of  the 
statute,  it  does  not  follow  that  we  should  extend  those 
absurdities  beyond  what  is  necessary  (A). 
General  inter-  The  construction  of  the  act,  which  gives  the  words 
pretation,  their  ordinary  meaning  without  introducing  any  incon- 
sistency or  absurdity  in  the  working  of  the  act,  wiD  be 
adopted,  and  the  construction  which  unnecessarily  attri- 
butes to  the  words  a  meaning  other  than.their  ordinary 
one,  will  be  rejected  (i),  and  the  natural  construction  is 
to  be  abided  by,  unless  made  out  that  it  would  lead  to 
some  absurdity  or  manifest  incongruity  with  the  inten- 
tion of  the  legislature  to  be  collected  from  every  part  of 
the  statute  (j). 
—and  the  The  general  policy  of  the  act  appears  to  found  the 

poUcy,  of  the    j^gj^^s  it  confers  essentially  on  the  uninterrupted  and  con- 

(e)  1  Jonea  &  Lat  61,  62.  (A)  Per  Crompton,  J.,  10  Jw., 

(/)  2  &  8  Will.  4,  c  71.  N.  S.  849. 

(y)  Per  Parke,  B.,  6  Exch.  831.  (i)  12  C.  B.  467. 

O")  *  Mee.  &  W.  600. 
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tinued  enjoyment  of  them  (A) ;  to  give  that  enjoyment 
the  same  effect  as  the  evidence  which  would  sustain  a 
prescriptive  claim  before  the  act,  except  that  the  ter- 
minus of  the  statutory  enjoyment  must  be  a  suit  or 
action  which  discloses  the  nature  .of  the  claim,  and  gives 
an  opportunity  of  litigating  it  (/) ;  and  to  confer,  after 
the  periods  of  enjoyment  therein  mentioned,  a  right 
£rom  their  first  commencement,  and  to  legalize  every 
act  done  in  the  exercise  of  the  right  during  their  con- 
tinuance (m) ;  and  it  is  impossible  to  construe  the  act 
as  intending  that  the  periods  of  years  therein  mentioned 
should  terminate  at  a  different  time  from  that  fixed  in 
express  and  positive  terms  (n).  If  the  words  of  the 
statute  were  capable  of  being  modified,  so  as  to  avoid 
an  inconvenience  plainly  and  manifestly  arising  from  a 
strict  construction  of  them,  we  ought  to  do  so  (o). 

To  found  a  right  under  this  statute,  the '  claimant  The  rights  to 
must  show  that  it  is  a  claim  which  might  have  been  ^jV^  ^^  *^ 
made  at  common  law(p),  and  the  whole  purview  of  the 
act  shows  that  it  applies  only  to  such  rights  as  would, 
before  the  act,  have  been  acquired  by  the  presumption 
ofagrantfirom  long  user(y).  One  object  of  the  act 
was  to  shorten  the  time  by  which  persons  who  had 
the  access  and  use  of  light  could  acquire  an  absolute 
right  to  it  (r) ;  and  the  section  relating  to  the  access  of 
light  seems  to  simplify  and  ahnost  new  found  the  mode 
of  acquiring  the  right  to  access  of  light.  It  founds  it 
on  actual  enjoyment  for  the  ftJl  period  of  twenty  years 
without  interruption,  unless  that  enjoyment  is  shown  to 
have  been  by  consent  or  agreement  expressly  made  by 
deed  or  writing — thus  putting  the  right  on  a  simple 
foundation  and  with  the  simplest  exception  (5). 

This  act  was  also  intended  to  prevent  old  rights  from  Its  effect  on 

old  rights, 

(*)  12  C.  B.  476.  Cp)  10  C.  B.  286. 

(0  12  C.  B.,  N.  S.  470.  iq)  5  Mee.  &  W.  238. 

(w)  1  Mee.  &  W.  99.  (r)  8  Exch.  864. 

in)  Plowd.  874  a.  («)  11  Exch.  868. 
{o)  1  Mee.  &  W.  99. 
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being  defeated  by  proof  that  they  could  not  by  possi- 
bility have  existed  at  the  period  of  legal  memory  {t)y  to 
give  to  the  enjoyment  for  the  prescribed  period  the 
efiPect  of  absolute  right  (u)^  to  make  long  enjoyment 
evidence  of  a  right  (x).  It  also  gives  the  person  who 
has  had  the  user  for  the  prescribed  'period  the  same 
right  as  if  it  had  been  given  him  by  grant  (y)  ;  lelieTCS 
a  party  from  the  necessity  of  proving  his  right  from 
time  immemorial,  and  allows,  as  an  equivalent,  the 
proof  of  actual  enjoyment  for  thirty  years,  so  .that  no 
presumption  is  admissible  (z),  and  shortens  in  e£fect  the 
period  of  prescription,  and  makes  that  possession  a  bar 
or  title  of  itself,  which  was  so  before  only  by  the  inter- 
vention of  a  jury  (a) ;  and  if  the  periods  mentioned  in 
it  are  to  be  deemed  new  times  of  prescription,  it  must 
have  been  intended  that  the  enjoyment  for  those  pmods 
should  give  a  good  title  against  all ;  for  titles  by  im- 
memorial prescription  are  absolute  and  valid  against 
all(*). 
^on  the  na-  The  act  does  not  alter  the  nature  of  the  right  neces- 
^^t  sary  to  give  a  legal  tide.     The  party  who  avers  the 

right  must  mean  such  as  could  be  inferred  to  exist  hy 
custom,  prescription,  or  non-existing  grant;  and  the 
other  party  must  show  in  his  answer  that  there  is  no 
right  of  that  nature  {c).  Neither  does  the  statute  make 
any  difference  in  the  various  modes  of  defeating  the 
user,  except  as  it  provides  that  it  shall  not  be  defeated 
by  proof  of  origin  at  some  time  prior  to  the  twenty 
years  (d).  The  act  merely  alters  the  time  of  prescrip- 
tion, by  shortening  the  time  to  different  periods  for  dif- 
ferent species  of  easements  or  prescriptive  rights,  and 
prevents  claims  by  prescription  being  defeated  by  merely 
showing  their  origin  at  any  time  previously  to  these  sge- 


it)  4  Hare  &  N.  18.  (a)  4  Tynr.  607 

(w)  1  West,  H.  of  L.  Caa.  680.  ("       "" 

(»)  9  Car.  &  P.  64.  0 

(y)  10  Exch.  8.  (( 

(s)  3  Not.  &  P.  260.  676 


(w)  1  West,  H.  of  L.  Caa.  680.  (b)  4  Tyrw.  611 ;  10  ExdL  8. 

(0)  9  Car.  &  P.  64.  (r)  6  Mee.  &  W.  806. 

(y)  10 Exch.  8.  {d)  Sect.  2}  18  (J.  R,  N.  S. 
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cified  periods.  The  onlj  alteration  the  act  has  made 
with  respect  to  prescription,  except  as  to  pleadings,  is 
this,  that  whereas  you  must  before  have  shown,  not 
only  pleaded  it  in  many  classes  of  actions,  but  have 
shown — ^the  immemorial  enjoyment  of  the  right,  it  is 
sufficient  now  to  allege  the  matter  generally,  and  to 
show  that  it  has  been  enjoyed  for  the  requisite  period 
by  the  party  claiming  it,  and  those  whose  estate  he 
claims  («). 

The  statute,  as  expounded  by  several  decisions,  has  —and  on  the 
considerably  abridged  the  means  of  establishing  incor-  SSj^ymentT^ 
poreal  rights  by  proof  of  long  enjoyment.  The  period 
of  enjoyment  must  be  computed  backwards,  not  from 
the  obstruction  complained  of,  but  from  the  bringing  of 
the  action  (/).  In  Wilson  v.  Stanley  (^),  Pigot,  C.  B., 
said  the  law  a£Pecting  incorporeal  rights  is  in  a  state 
far  from  satia&ctory.  According  to  the  exposition  of 
the  act  in  Bright  v.  Walker  (A),  two  results  follow  from 
its  enactments:  first,  presumptive  title,  founded  on  a 
presumed  grant,  cannot  now  be  established  at  aU  by 
proof  of  long  uninterrupted  enjoyment  alone;  and, 
secondly,  the  prescriptive  title,  which  the  statute  has 
given  the  means  of  establishing,  can  only  be  applied 
where  the  enjoyment  has  been  such  as  to  bind  all  estates 
comprising  the  whole  fee  simple  in  the  servient  tene- 
ment (2)  :  and  expressed  a  hope  that  the  state  of  the  law 
on  this  subject  with  reference  to  this  act,  the  exposition 
of  it  in  some  cases,  and  the  inconveniences  which  they 
unfold,  may  engage  the  attention  of  those  whose  pro- 
vince it  is  to  consider  the  law,  with  a  view  to  practical 
measures  for  its  amendment. 

This  statute  was  passed  on  the  1st  of  August,  1832,  The  retro- 
but  the  commencement  of  it  was  postponed  until  the  ^n^of^^™" 


act 


(tf)  11  Jar.,  N.  8.  777.  Rep.  866. 

(/ )  Wa/rd  T.  RoUntj  16  Mee.  (g)  12  Ir.  Ck>m.  Law  Rep.  360. 

&  W;  287  ;  Bichards  r.  Iky,  7  (A)  1  Cr.  M-  &  R.  211. 

Ad.  &  £.  698;  12  Ir.  Ck>m.  Law  (i)  1  Cr.  M.  &  R.  861. 
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2nd  of  November  following  (A).  The  rights  to  which 
this  statute  is  applicable  may  be  acquired  by  virtue 
of  an  enjoyment  thereof  for  the  specified  periods,  either 
wholly  or  partly  before  the  passing  of  the  act,  for  m 
this  respect  the  language  of  the  first  three  sections  are 
retrospective.  The  words  of  the  third  section  have 
been  held  to  be  clearly  retrospective  (Z) ;  and  the  words 
of  the  two  preceding  sections  correspond  with  those  in 
the  section  3. 
2  &  8  Will.  4,  The  other  statute  of  the  second  class  is  that  for 
^'  ^^*  shortening  the  time  for  establishing  claims  of  modus 

decimandiy  and  exemptions  from  or  discharge  of 
tithes  (iw). 
Not  to  be  in-  In  Salkeld  v.  Johnson  (n).  Pollock,  C.  B.,  said, "  We 
S^re^rt'of  shall  not  refer  to  the  report  of  the  Real  Property  Coti- 
the  Real  Pro-  missioners  published  shortly  before  the  passing  of  this 
Bionera.  a<^t,  and  to  which  it  is  supposed  to  have  owed  its  origin, 

in  order  to  explain  its  meaning ;  not  conceiving  that  ^ve 
can  legitimately  do  so,  however  strongly  we  may  be- 
lieve that  it  was  introduced  in  order  to  carry  into  efiect 
their  recommendation  to  establish  a  new  Statute  of  li* 
nutations  for  tithes. 
Language  of  The  words  "  expense  and  inconvenience  of  suits,"  in 
preambie.  ^^  preamble,  the  Court  of  Exchequer  understood  to 
mean,  not  that  the  expense  of  suits  (the  number  of  them 
being  supposed  to  remain  as  before),  and  the  inconve- 
nience  of  conducting  them,  might  and  ought  to  be  pre- 
vented, but  that  expensive  and  inconvenient  suits  might 
and  ought  to  be  prevented  (o).  But  Lord  Cottenham 
said  ( p)  the  preamble  is  obviously  inaccurate  in  speaking 
of  shortening  the  time  required  for  the  establishment  of 
claims  of  modus  and  discharge,  none  being  required; 
but  that  it  appeared  to  him  to  mean  that  the  expense 

(*)  Sect.  10.  (n)  2  Exch.  Rep.  273. 

.  (0  Simper  r.  IbUy^  2  John.  &  (0)  1  M.  &  G.  252. 

H.555.  (/?)  1M.&G.266. 
(w)  2  &  3  Will.  4,  c  100. 
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and  inconyenience  of  suits  for  tithes  ought  to  be  pre- 
vented by  establishing  certain  limitations  of  time  for 
those  purposes^  after  which  claims  of  moduses  and  dis- 
charges should  not  be  questioned. 

The  words  **  by  composition  real"  are  introduced  by  Temui  of 
way  of  example  only,  and  the  subsequent  words  ^*  or 
otherwise"  render  them  useless ;  the  whole  being  tanta- 
mount to  an  enumeration  of  every  possible  ground  of 
discharge,  which  would  be  equivalent  to  the  simple 
words  "all  claims  to  discharge  from  tithes"  (y). 

As  respects  moduses,  Patteson,  J.,  said  (r),  **  I  think  Effect  as  to 
that  the  statute  only  alters  the  period,  and  makes  it  no 
longer  necessary  to  prove  the  payment  of  the  modus 
from  time  immemorial. 

As  respects  both  moduses  and  exemptions,  Wigram,  Moduses  and 
V.-C,  said  (*),  that  the  act  in  effect  describes  the  sort  ^^^mpositioiifl. 
of  modus  or  exemption  it  means  to  aid.  It  is  to  be  a 
modus  or  exemption  by  composition  real  or  otherwise. 
The  composition  real  is  put  as  an  example.  The  words 
or  otherwise  must  mean  other  legal  causes.  The  legis- 
lature could  not  have  intended  under  those  general 
words  to  create  new  causes  for  modus  or  exemption  be- 
fore unknown  to  the  law  (t). 

A  remarkable  illustration  of  the  diflSculty,  as  Parke,  Diyersity  of 
B.,  said  (m),  attending  the  alteration  of  the  law  where  J^on^  S^ 
the  alteration  is  to  put  an  end  to  questions  of  doubt,  «*• 
as  well  as  an  instance  of  great  diversity  of  judicial  opi- 
nion not  less  remarkable,  is  frimished  by  this  statute. 
In   the   case  of  Salkeld  v.  Johnson  {x)y  in  the  dif- 
ferent courts  both  of  law  and  of  equity,  the  operation 
and  the  interpretation  of  this   statute  were  the  sub- 
jects of  considerable  discussion.     The  case  came  first 
before  Wigram,  V.-C,  and  he  said  that  the  construc- 

iq)  1  M.  &  G.  268.  («)  6  Exch.  881. 

(r)  17  Q.  B.  638.  {x)  1  Hare,  196 ;  1  Mac.  &  G. 

(O  1  Hare,  208.  242  ;  2  Exch.  278  ;  2  C.  B.  749. 
(t)  lb* 
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tion  contended  for  by  the  defendant,  and  which  was 
eyentualljr  establiahed  in  that  case(y),  would  ''by  a 
aide  wind  sweep  from  the  chnrch  a  materiid  bnncli 
of  its  revenues."  But  Lord  Denman,  in  Fellowes 
T.  CIay{z\  said  that  the  history  of  this  act  he 
there  gave  afibrded  legitimate  proof  that  its  object  was 
announced  beforehand,  and  must  have  been  fiilly  under> 
stood  in  both  houses  of  parliament  when  they  adopted 
the  measure.  The  church  was  not  taken  by  surprise, 
but  represented  by  some  of  the  ablest  prelates  that  she 
could  boast  in  any  age,  and  defended  and  advised  by 
men  not  more  distinguished  by  learning  than  by  attach- 
ment to  her  interests.  She  wisely  sacrificed  some  ^  on- 
just  advantages,"  and  a  small  and  doubtful  portion  of 
her  revenue,  to  charity,  religion  and  peace.  In  the 
same  case,  before  the  Common  Pleas,  Erie,  J.,  said  the 
question  was  whether  enjoyment  of  an  exemption  or 
discharge  firom  render  of  tithes  for  the  statutable  time 
is  a  title  thereto.  The  words  of  the  enactment,  in  their 
ordinary  meaning,  declare  that  the  statutable  time  shall 
be  a  title.  A  title  is  the  fact  to  which  the  right  is  hj 
law  annexed—- which  is  to  be  pleaded  as  the  foundatioii 
of  the  right  in  case  it  is  litigated.  The  right  in  ques- 
tion here  is  a  right  to  an  exemption  or  discharge ;  and 
the  statute  annexes  that  right  to  the  fact  of  enjoyment 
for  the  required  time.  The  act  of  2  &  3  WiH  4,  c  27, 
is  in  pari  materi&y  the  words  are  to  the  same  eflfect  as 
the  statute  in  question,  and  the  construction  has  been 
to  make  the  statutable  time  a  title  to  the  right 
As  to  what  it  The  statute  never  was  meant  to  apply  to  disputed 
»ppl>«^  titles  to  the  ownership  of  tithes,  <w  to  make  a  bad  title 

to  a  parcel  of  tithes  good.  It  was  enacted  in  case  of  <k 
vccupier,  who  had  not  paid  tithe  in  kind  at  aD,  but 
been  totally  exempt,  or  had  paid  something  in  lieu  ci  it 
for  a  long  period;  and  relief  is  given  by  shortening  the 

(y)  1  Mac.  k  G.  242.  (s)  4  Q.  B.  Rep.  SCO. 
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time  of  prescription,  and  thus  fiicilitating  the  proof  of 
his  title  to  exemption,  or  to  pay  the  tithe  otherwise  than 
in  kind  («).  This  act  was  only  intended  to  apply  to 
the  case  of  tithes  as  a  chattel,  and  to  modnses,  compo- 
sitions real,  and  the  like,  and  not  to  an  estate  in  tithes 
as  between  adverse  claimants.  It  provides  for  rights  to 
titiies,  and  shortening  the  time  for  making  out  a  claim 
in  discharge  of  tithes,  in  which  respect  it  is  decidedly 
a  Statute  of  Limitations  as  regards  tithes,  though  it 
operates  in  a  difierent  way  from  the  2  &  3  Will.  4, 
c.  27,  but  does  not  anywhere  provide  strictly  for  -the 
mere  recovery  of  tithes  as  tithes  in  the  ordinary  sense 
of  a  render  of  tithes  (J). 

It  is  acquiescence  in  the  adverse  enjoyment  of  the  Acqtdeflcence 
exemption  that  is  intended  to  make  it  absolute  and  in-  ^^  ^  wSo^ 
defeasible  (c).  It  must  be  an  enjoyment  as  of  right ;  ni^^t  under, 
and  we  must  construe  this  act  in  the  same  way  as  the 
2  &  3  Will.  4,  c.  71,  which  the  courts  have  in  many 
cases,  beginning  with  Bright  v.  Walker  (rf),  unifonnly 
construed  to  mean,  that  the  enjoyment  of  the  profit  or 
benefit  contemplated  by  that  act  must  be  an  enjoyment 
as  of  right  {e\  The  simple  fiwrt  of  enjoyment  of  the 
discharge  claimed  for  the  prescribed  period  is  aU  that 
need  be  pleaded  and  proved  as  an  answer  to  a  demand 
for  tithes  (/).  But  the  exemption  by  nonpayment  of 
tithes  must  be  strictly  made  out.  It  will  not  do  to  give 
evidence  of  nonpayment  for  fifty  years,  and  ask  the  jury 
to  infer  nonpayment  for  sixty  years.  There  must  be 
some  evidence  of  nonpayment  which  extends  to  or  ex- 
ceeds sixty  years.  No  doubt,  a  nonpayment  sixty-two 
years  before,  and  a  continued  nonpayment  for  forty  years, 
would  do,  but  there  must  be  some  actual  evidence  to 
carry  it  to  or  beyond  the  statutable  period,  which  is  less. 

(fl)  V^tQju. Knight  r. Marquis  (c)  2  Exch.  286. 

of  Waterford,  16  Mee.  &  W.  426.  (<0  1  C,  M.  &  B.  211. 

(d)  2  De  Gex,  M.  &  G.  469;  {e)  2  Exch.  286. 

Dean  and  Chapter  of  Ely  y.  Cash,         (f  )  Salkeld  r.  Johnson,  2  Mac. 

15  Mee.  &  W.  617.  A  G.  242 1  2  C.  B.  749. 
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But  this  is  only  a  difficulty  on  the  sur&ce.  K  you  set 
up  immemorial  nonpayment,  you  subject  yourself  to  the 
hazard  of  its  being  broken  in  upon  by  a  payment  eighty 
years  before.  But  the  statutable  limitation  is  exempt 
from  that  risk,  and  is  therefore  not  unreasonably  subjected 
to  a  stricter  proof.  A  statutable  limitation  must  be 
proved  according  to  the  terms  of  the  statute  (^). 
Whether  af-  The  M.  K.  Lord  Langdale  (A)  thought  this  stotate 

8  8t\  WllL  4,   repealed  by  the  3  &  4  WiU.  4,  c.  27.     But  the  Court  of 
^  27.  Exchequer  (t)  thought  not,    and  that  construction  of 

the.  latter  statute  was  the  more  reasonable  one,  and  had 
the  additional  advantage  of  reconciling  both  acts,  and 
of  removing  what  would  otherwise  seem  an  apparent 
,  •  neglect  and  carelessness  on  the  part  of  the  legislatare. 

The  court  said  that  the  operation  of  sect.  2  of  3  &  4 
WiU.  4,  c.  27,  as  to  land,  which  includes  tithes,  is  to  be 
confined  to  cases  where  there  are  two  parties,  each 
claiming  an  adverse  estate  in  the  tithes.  Therefore  a 
person  who  has  received  no  tithes  for  twenty  years  can- 
not recover  the  possession  of  them  from  another  who 
has,  for  twenty  years,  received  those  tithes  from  the 
t'^rretenant ;  that  this  construction  reconciles  the  3  &  4 
Will.  4,  c.  27,  s.  2,  with  Lord  Tenterden's  act  for  shorten- 
ing the  time  of  prescription  in  such  cases,  and  for  limit- 
ing it,  in  the  case  of  tithes,  to  a  period  of  sixty  years  and 
three  incumbencies;  for  Lord  Tenterden's  act  clearly 
applies  to  the  tithes  as  a  chattel,  and  provides  a  limita- 
tion to  protect  the  terretenant  in  his  prescriptive  mode  of 
rendering  them  to  the  clergyman  or  titheholder ;  and 
that  it  was  very  improbable  that  the  legislature  could 
have  intended,  sub  silentio,  to  have  repealed  so  import- 
ant and  weU-considered  an  act,  so  recently  passed. 
Its  retPoactdYe  This  last  statute  was  passed  on  the  9th  of  August, 
opera  on.         1832,  but  was  not  to  be  prejudicial  to,  or  available  for, 

(g)  Per  Alderaon,  B.,  8  Exch.      y.  BlUs,  6  Bear.  574. 
460.  (i)  Dean  and  Ck^fUr  of  Eltf 

(A)  Dean  and  Chapter  of  Ely      r.  Cath,  15  Mee.  &  W.  617. 
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any  plaintiff  or  defendant  in  any  suit  or  action,  rela^ 
tive  to  any  of  the  matters  before  mentioned  {j)y  then 
commenced  or  thereafter  to  be  commenced  during  the 
then  session  of  parliament  or  within  one  year  from  the 
end  thereof  (A) ;  the  meaning  of  which  is  that  the  statute 
should  not  have,  in  any  such  suit  or  action,  any  retro- 
active operation  (Z).  But  it  is  apprehended  that  the 
rights  to  which  this  statute  is  applicable  may  be  ac- 
quired by  virtue  of  an  enjoyment  thereof  for  the  specified 
periods,  either  wholly  or  partly  before  the  passing  of  the 
statute  ;  for  the  terms  of  it  correspond  with  those  of  the 
chapter  71,  which,  as  to  rights  acquired  under  the  3rd 
section  of  it,  has  been  held  to  be  clearly  retrospective  (m). 

Of  all  the  statutes  the  subject  of  this  Book,  the  Thestotutesof 
most  important,  perhaps,  is  that  for  the  limitation  of 
actions  and  suits  relating  to  real  property,  and  for  sim- 
pliJfying  the  remedies  for  trying  the  rights  thereto  (n). 

The  decisions  upon  this  statute,  both  at  law  and  in  The  decisloiiB 
equity,  are  very  numerous,  and  many  of  them  present  ^^^  27. 
some  remarkable  instances  of  diversities  of  judicial 
opinion,  and  such  as  to  lead  £0  the  remark  by  Penne- 
&ther,  B.,  who  said  (o\  "  it  is  matter  of  regret,  and 
must  strike  every  person  as  not  redounding  much  to  the 
credit  of  the  makers  of  this  statute,  made  and  passed 
nearly  fifteen  years  ago,  that  in  the  decisions  on  it  so 
much  contradiction  should  have  taken  place."  Some  of 
these  decisions  indeed  may  appear  even  questionable, 
but,  having  been  acquiesced  in  and  received  as  autho- 
rities by  courts  of  co-ordinate  jurisdiction,  and  even  by 
higher  courts,  and  also  by  the  profession  generally, 
cannot,  without  producing  insecurity  to  property  and 
uncertainty  in  this  branch  of  the  law,  be  now  disturbed* 
Por  as  Alexander,  C.  B.,  said  (/?),  it  is  not  a  wise  ad- 

(J)  SectB.  1, 2.  (n)  8  &  4  Will.  4,  c.  27. 

(I)  Sect  8.  Ip)  Hunt  y.  Bateman,  10  Lr. 

(0  Vide  ante,  p.  694.  Eq.  Rep.  879. 

(«)  Vide  ante,  p.  704.  (i>)  M*CleL  &  Y.  $9a 
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minifitratioii  of  justice  to  oppose  a  current  of  authori- 
ties where  they  are  to  be  found.  K  we  did  so^  we  could 
not  expect  that  the  decisions  of  the  present  daj  would 
be  more  binding  on  posterity ;  and  the  role  of  justice 
would  be  eyer  fluctuating  and  uncertain.  It  is  much 
wiser  to  adhere  to  prior  determinations^  although  wq 
cannot  always  understand  the  reasons  on  which  they 
are  grounded.  Lord  Denman,  C.  J.,  also  forcibly  ob- 
senred  {q)y  *^  Certainty  in  the  law  is  of  sudi  paramount 
importance,  that  a  decision,  although  questionable  in 
itself,  which  has  been  acquiesced  in  by  the  coordinate 
courts,  and  has  been  acted  on  as  law  for  any  consider* 
able  period  of  time,  may  be  better  left  for  correction  to 
some  superior  and  more  authoritative  tribunal  than  de- 
parted from  by  the  same  court  in  subsequent  cases; 
but,  if  these  circumstances  do  not  exist,  and  we  should 
be  satisfied  on  reconsideration  that  our  earlier  dedsion 
was  erroneous,  there  is  nothing  which  should  prevent 
us  fit>m  so  declaring,  when  tiie  same  circumstances 
again  present  a  case  for  our  decision.''  Penne£ither, 
C.  J.,  also  said  (r),  ^*  I  'do  not  mean  to  say  but  that 
upon  the  consideration  of  a  new  statute,  which  has  not 
been  already  rooted  in  authority,  as  it  has  been  said, 
we  are  not  bound  to  form  the  best  judgment  we  can 
upon  the  subject ;  but  to  call  upon  us  to  give  such  a 
decision  as  appears  good  to  ourselves — disr^ardiog  a 
decision  pronounced  after  due  deliberation,  by  a  court 
of  co-ordinate  jurisdiction — I  must  confess  that  I  re- 
gard a  demand  of  that  kind  as  a  most  dangerous  (Hie. 
I  beUeve  there  is  no  sounder  principle  than  that  judges 
should  endeavour  to  aim  at  a  rule  of  decision  tcnown  to 
all,  not  inconsistent  with  their  consciences ;  «tere  decisU 
is  old  in  the  law,  and  it  has  been  wdl  said  by  Cio€ro» 
*  misera  societas  ubi  jus  vagum  est*  I  do  admit,  if  a 
case  was  decided  on  a  new  act  of  parliament,  and  if  I 

(?)  8  Q.  B.,  N.  S.  408.  (r)  S  Ir.  Lav  B«^  77. 
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were  celled  upon  egain  to  take  the  act  into  considera- 
tion^  and  that  upon  deliberate  reflection  it  appeared  tp 
me  a  palpable  misconstruction  had  been  given  to  the 
statute,  I  should  feel  bound  to  give  such  a  decision  as 
conscience  would  require ;  but  it  should  be  shown  plainly 
to  my  imnd  that  injustice  has  been  done,  and  that  I 
should  do  right  by  correcting  the  mistake."  The  sta- 
tute in  question,  however,  being  an  imperial  statute, 
must  properly  receive  an  uniform  construction  in  Eng- 
land and  in  Ireland,  and  it  has  been  the  subject  of  much 
judicial  comment.  •  .  The  leading  object  of  the  act 
manifestly  was  to  establish  a  general  rule  for  the  quiet- 
ing of  titles,  and  giving  security  to  long  and  undisturbed 
possession  («).  The  contradiction,  however,  said  to 
have  taken  place  may  be  rather  the  result  of  the  diffi- 
culty of  applying  such  a  law  to  the  almost  infinite 
variety  of  cases  to  which  it  may  be  applicable  and 
arising  out  of  the  numerous,  complex,  and  ever- 
varying  circumstances  in  which  all  property  is,  more  or 
less,  involved,  than  in  any  material  want  of  clearness 
fuid  precision  generally  in  the  statute  itself. 

It  may  be  remarked  that  the  3  &  4  Will.  4,  Q.  27,  I>om  not  ex- 
does  not  expressly  repeal  any  of  the  earlier  statutes  on  J^y  of  Se 
the  same  subject,  and,  only  so  fiir  as  it  is  inconsistent  ®y?^^J^*^ 
with  or  repugnant  to  any  of  them,  does  it  impliedly  re- 
peal them.     It  has  assigned  new  periods  of  limitation^ 
extended  the  law  to  matters  not  embraced  by  any  of  the 
earlier  statutes,  and  to  matters  coming  under  the  cogni- 
zance of  courts  of  equitable  and  of  ecclesiastical  jurist 
diction,  and  has  limited  the  remedies  to  be  applied. 
In  Eyre  v.  Wahk  (/),  the  court  said  a  question  of  som^ 
nicety  was  whether  the  old  Statute  of  Limitations  for 
Ireland  (tt)  was  still  in  force,  or  was  impliedly  repealed 
by  this  statute  of  William  the  Fourth,  as  amended  by 
the  1  Vict.  c.  28,  as  is  the  case  with  the  8  Geo.  1,  c.  4 

(0  9  Ii^.  Eq.  Bot).,  N.  8. 18T.         868. 

(«)  10  Lr.  Com.  Law  Bep.,  N.  8.         («)  10  Car.  1,  c.  8. 
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(!.)(«).  The  Irish  statute  had  not  been  expressly  re- 
pealed, but  a  new  period  of  limitation  is  given.  The 
English  statute  (x)  has  been  partiallj  repealed  (y). 

Throughout  this  statute  are  used  various  terms,  simple 
and  compound,  the  sense  of  which,  in  accordance  with 
the  modem  mode  of  legislation,  is  fixed  bj  the  statute 
itself.  These  terms  in  themselves  have  a  definite  and 
limited  signification,  but  for  the  purposes  of  the  statute 
it  gives  to  them  a  more  extended  meaning  and  significa- 
tion ;  subject  however  to  this  general  qualification,  that 
the  nature  of  the  provision  or  the  context  does  not  ex- 
clude the  meaning  and  signification  of  these  terms  as 
interpreted  by  the  statute  itself  In  the  interpretation 
therefore  of  this  statute,  the  terms  of  it,  with  the  signi- 
fication and  meaning  thus  given  to  them,  as  well  as  such 
general  qualification,  should  be  carefully  kept  in  view. 
Indeed,  not  only  wiU  a  constant  resort  to  these  terms  be 
necessary,  but  the  very  terms  themselves,  in  their  ex- 
fended  signification,  will  firequently  require  to  be  ex- 
amined. The  clause  of  the  statute  giving  the  meaning 
and  signification  of  these  terms  as  used  in  it  forms  a 
sort  of  legislative  vocabulary  to  the  statute,  and  the 
object  of  the  legislature  was,  no  doubt,  to  fiunlitate  the 
application  of  the  various  enactments,  and  to  avoid  ver- 
bosity. It  may,  however,  well  be  doubted  whether  this 
mode  of  legislation  is  not,  to  say  the  least,  productive 
of  a  loose  and  careless  use  of  language,  in  matters 
where,  if  anywhere,  precision  and  perspicuity  should  be 
Combined. 

These  interpretation  clauses  or  glossaries  (z)  have 
been  the  subject  of  firequent  judicial  remark,  and,  in 
some  instances,  disapprobation.  *<They  are,"  said 
Crompton,  J.  (a),  "  very  often  the  most  difficult  part  of 


(v)  2  Jebb  &  Sy.  12S. 
'  (a?)  21  Jac.  1,  c.  16. 

(y)~ 


Vide  ante. 


8 


(«)  8  DiTL  &  War.  491. 
(a)  Ecelyn  y.  Wkieheard^IXLt 
B.  &  E.  133. 
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die  statute  to  construe."  Lord  Denman,  C.  J.,  speak- 
ing of  a  clause  of  this  kind  (i),  said,  "  We  cannot  re- 
frain from  expressing  a  serious  doubt  whether  these 
interpretation!  clauses  of  so  extensive  a  range  may  not 
rather  embarrass  the  courts  in  their  decisions  than  afford 
that  assistance  which  they  contemplate.  For  the  prin- 
ciples on  which  they  are  themselves  to  be  interpreted 
may  become  matter  of  controversy;  and  the  appli- 
cation of  them  to  particular  cases  may  give  rise  to 
endless  doubts."  Lord  St.  Leonards  also  remarked  (c), 
**  It  has  been  very  much  doubted,  and  I  concur  in  that 
doubt,  whether  these  interpretation  clauses,  which  are 
of  modem  origin,  have  not  introduced  more  mischief 
than  they  have  avoided,  for  they  have  attempted  to  put 
a  general  construction  on  words  which  do  not  admit  of 
such  a  construction  in  the  different  senses  in  which  they 
are  introduced  in  the  various  clauses  of  an  act  of  par- 
liament." 

The  effect  of  these  interpretation  clauses  has  also  been  RemarkB  on 
a  frequent  subject  of  judicial  remark.  "  Although,"  ^"^ 
said  Lord  St.  Leonards  {d),  "  the  meaning  of  the 
words  is  defined  by  the  statute,  yet  the  statute  declares 
(which  would  have  been  supplied  if  it  had  not  been  so 
expressed)  that  the  words  are  not  to  have  that  meaning 
iEittached  to  them  in  the  interpretation  clause  if  a  con- 
trary intention  appears."  In  the  case  of  Boyd  v.  2Tie 
London  and  Croydon  Railway  Company  (e),  Coltman, 
J.,  after  remarking  that  such  a  clause  there  was  con- 
fined to  affirmative  enactments,  said,  ^^  In  all  cases  we 
must  give  to  words  specified  in  that  clause  the  fiill  ex- 
tent assigned  to  them  ;  but  it  does  not  appear  that,  in 
other  cases,  we  are  to  give  a  restricted  and  negative 
sense  to  a  word  when  the  object  of  the  legislature  re- 
quires a  different  construction."    In  another  report  of 


(()  7  Ad.  &  E.  491.  See  also  (jfrant  y.  Ellis,  9  M.  & 

(c)  2  De  Gex,  M.  &  G.  471.  W.  118 ;  6  Ir.  Law  Rep.  76. 

(/)  2^  De  Qex,  M.  &  G.  471.         (0  ^  Bing.  N.  Q  674. 
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the  same  ca^e  (/)>  he  is  represented  as  saying,  *^  The 
difficulty,  in  mj  opinion,  arises  out  of  the  interpcetation 
clause,  which  was  intended  to  give  fiusilities,  instead  of 
introducing  uncertainty  and  difficulty*  The  words  of 
the  clause  are  wholly  affirmatiye,  and  merely  point  out 
the  construction  to  be  given  to  certain  words  in  parti- 
cular cases.  But,  perhaps,  it  is  not  necessary  to  cany 
the  signification  of  each  word  in  the  interpretataon 
clause  to  its  fiillest  extent ;  and  if  we  feel  obliged  to 
giye  an  interpretation  which  is  not  actually  repugnant, 
it  will  not  thence  follow  that  we  negative  the  danfie 
altogether."  Aixd  in  a  third  report  of  the  same 
case  (^),  he  is  represented  as  saying,  '^  The  inter-* 
pretation  clause,  the  object  of  which  in  an  act  of 
parliament  is  to  aid  the  construction,  is  wholly  «fi> 
mative  in  its  nature.  We  must  give  effiMt  to  the 
words  used  to  the  fiill  extent  of  that  clause ;  but 
does  it  not  follow  that  the  language  of  the  act  is  to  be 
restrained  by  the  interpretation  clause,  and  deprived  of 
their  natural  and  usual  signification,  where  they  are  o1>> 
viously  00  used  by  the  legislature."  Patteson,  J.,  also 
«aid(A)  an  interpretation  clause  does  not  restrain  die 
meaning.  And  said  Lord  Denman,  C.  J.  (t),  ^'  We 
apprehend  that  an  interpretation  clause  is  not  to  be 
taken  as  substituting  one  set  of  words  for  another,  nor 
of  striotly  defining  what  the  meaning  of  a  word  must  b^ 
under  all  circumstances.  We  rather  think  it  merely  de- 
clares what  persons  may  be  comprehended  within  that 
term,  where  the  circumstances  require  that  they  should." 
Cockbum,  C.  J.,  has  expressed  hope  that  the  time  will 
come  when  we  shall  see  no  more  interpretation  dausesi 
for  they  generally  lead  to  oonfii^on  (A).  But,  aa  has 
been  observed  upon  the  Prescription  Act  (/),  whatever 
term  the  act  uses,  if  it  explains  the  meaning  of  that 


(/)  7  Uw  Jm  N.  S.  248,  244.  (t)  7  Ad.  *  B.  4S1. 

(^)  <  Soott,  161.  ii)  6  B.  a  8.  801. 

(*)  7  Q.  3.,  N.  S.  979.  (08*3  WilL  4,  c.  Tl. 
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term,  it  is  quite  inimaterial  whether  the  word  may  or 
may  not  be  U9ed  in  any  other  sense,  where  it  is  not  ex-> 
plained  what  the  meaning  of  the  term  is(9n). 

The  principle  and  policy  of  a  statute  frequently  form  The  prfaidple 
a  key  to  the  expressed  intention  of  the  le^slature,  and  ^  ^^  ^ 
will  frequently  afford,  in  the  interpretation,  material 
aid.  **  The  legislature,"  said  Erie,  J.  («),  "  appears  to 
have  considered  the  Statutes  of  Limitations  to  be  enacts 
ments  in  furtherance  of  justice.  They  have  intended  to 
take  away  absolutely  every  impediment  to  the  operation 
of  those  enactments  in  every  case."  ^^  This  statute," 
said  Foster,  B.  (o),  *^  evinces  an  anxiety  to  shorten  those 
periods  of  limitation  which  it  found  established,  and  to 
introduce  new  periods  of  limitation  where  no  limitation 
existed  before."  Brady,  L.  C,  also  designated  the 
statute  (p)  as  an  act  whose  principle  and  policy  it  is  to 
discourage  and  to  bar  stale  demands—to  relieve  the 
possessors  of  property  from  such  claims,  even  when  the 
precise  amount  of  them,  and  the  particular  claimants, 
were  ascertained,  or  even  specified  in  the  instrument  of 
charge*  Foster,  B.,  also  said  (q),  ^^  Perhaps  no  other 
statute  ever  was  enacted  which  aimed  so  much  to 
set  aside  the  law  that  it  found  established  as  the  act 
in  question.  To  get  rid  of  ancient  law,  where  it  had 
become  unsuited  to  modem  convenience,  is  the  charac^ 
ter  of  the  statute,  from  one  end  of  it  to  the  other.  It 
has  accordingly  abolished  every  form  of  real  action  ex* 
oept  three.  It  has  annihilated  above  sixty  of  the  most 
venerable  writs  known  to  our  law.  It  has  swept^  away 
the  doctrines  of  continual  claim  saxApofsesnofratrU,  and 
wholly  altered  the  law  respecting  the  effect  of  entries, 
and  of  discontinuance,  and  of  warranty,  and  of  descents 
cast,  and  of  the  possession  of  joint  tenants  and  tenants 
in  common,  and  of  permissive  occupation,  and  of  ad- 

Cn)  I  West,  H.  of  L.  Css.  678.  (p)  11  Ir.  Eq,  Eep.  H6. 

(»)  S  £U.  &  B.  488.  Iq)  2  Jebb  &  87. 188. 

{0}  2  Jebb  &  Sy.  127. 
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verse  possession  ;  and  it  has  altered  the  periods  of  limi- 
tation, and  the  conditions  under  which  they  apply  to 
remainder-men,  and  to  persons  under  disabilities." 

"  This  statute,  and  tiie  chapter  42,"  said  Wigram, 
V.-C.  (r),  "  are  Statutes  of  Limitation,  and  were  not 
passed  merely  for  the  protection  of  parties  in  possession 
of  the  land."  And  in  Cannon  v.  Rimington  («),  the  court 
said,  '^  The  principle  of  the  act,  generally  speaking,  is  to 
bar  a  person,  who  has  a  right  to  enter,  if  he  does  not 
exercise  that  right  in  a  given  time,  not  to  bar  those  who 
cannot  exercise  that  right,  ^  contra  nan  valentem  agere^ 
non  currit  prcMcriptioJ* "  To  this  rule  there  are  express 
enactments  to  the  contrary,  as  in  sects.  21,  22,  &c, 
which  must  of  course  avail  when  they  apply.  But  it  is  a 
strong  thing  to  deprive  a  man  of  a  right  who  has  had 
no  opportimity  of  exercising  it ;  and  the  general  prin* 
ciple  of  the  act  is  to  extinguish  rights  which  those  who 
possess  them  have  suffered  to  lie  dormant.  Therefore, 
where  an  estate  tail  has  been  discontinued,  and  the 
right  of  entry  taken  away  by  such  discontinuance,  on 
the  1st  June,  1835,  the  issue  in  tail  may  have  his 
formedon  within  twenty  years  after  the  death  of  the 
tenant  in  tail  who  made  such  discontinuance,  and  as 
against  such  issue  the  time  does  not  begin  to  run 
during  the  life  of  such  tenant  in  taiL 
And  object  The  object  of  the  statute,  said  Erie,  C.  J.  (f),  and  a 

very  beneficial  one,  is  to  prevent  the  bringing  up  of 
dormant  titles,  after  many  years  have  been  allowed  to 
elapse.  It  requires  that  persons  who  have  rights  shall 
enforce  them  within  certain  limited  periods.  It  takes 
up  a  large  class  of  cases  in  which  parties  who  have  been 
long  in  tminterriipted  possession  have  great  difficulty 
in  showing  that  their  possession  was  adverse.  It  is  in 
these  sections  that  there  has  been  great  capability  of 

(r)   :Hunt9r  v.  Nockoldi,   18         (f)  Loeke  t.  Matthetci,  13  C 
L.  J.,  N.  S.,  Chan.  409.  B.,  N.  S.  761. 

(0  12  C.  B.  18. 
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carrying  the  provirions  of  the  act  far  beyond  the  inten- 
tion of  the  legislature.  Foster,  B.,  with  reference  to 
charges  on  land  provided  for  by  section  40,  also  said  {u\ 
'*  I  believe  it  was  the  true  object  of  the  statute  to  piit  an 
end  to  the  possibility  of  land  continuing  to  be  bound  for 
Buch  long  and  almost  indefinite  periods  of  time ;  and  to 
supply  altogether  new  tests  for  determining  imder  what 
circumstances  land  should  become  relieved  from  such 
liens,  and  to  declare  that  such  circimistances  should 
henceforward  be  the  &cts  of  nonpayment  or  nonacknow- 
ledgment  for  twenty  years  consecutively ;  and  to  enact  in 
effect  that  no  other  circumstance  should  operate  to  pre- 
serve the  lien." 

This  act,  said  the  court  in  Hunter  v.  Nockolds  (y\  its  interpiet^- 
has  no  preamble,  and  the  title  cannot  be  resorted  to  in  p^^ni]^**  °^ 
construing  the  enactments ;  but  all  the  earlier  provisions 
relate  to  the  limitation  of  actions  and  suits  relating  to 
real  property.  To  relieve  debtors  was  no  part  of  the 
objects  of  this  statute.  It  is  applicable  to  land  only. 
And  Wilde,  C.  J.  (ar),aUuding  to  sect.  3  of  3  &  4  WiU.  4, 
c.  42,  said  the  sole  object  of  the  legislature  was,  to  dis- 
charge parties  from  demands  that  might  and  ought  to 
have  been  enforced  at  an  earlier  period,  and  thus  we 
have  plain  means  of  ascertaining  the  intention  with 
which  they  used  the  words  '^  cause  of  action,"  that  is,  a 
cause  of  action  capable  of  being  enforced. 

The  doctrine  of  equitable  extension  cannot  be  applied  Cannot  be  ex- 
to  this  statute,  for  there  is  nothing  on  which  to  found  it.  equitabl/inter- 
Therefore,  an  action,  which  before  the  time  appointed  pretation, 
for  the  statute  to  come  into  operation  would  abate  by  . » 

the  death  of  a  sole  plaintiff,  and  could  not  be  continued 
since  the  statute  by  a  writ  of  journeys'  accounts,  would 
seem  also  to  be  now  incapable  of  continuance  by  such  a   . 
writ  on  the  death  of  a  sole  defendant  (y ). 

(fO  2  Jebb  &  Sj.  119.  iy)  Batfiei  T.Lanmdes,  I  Fhill. 

(«)  1  Mac.  &  G.  651.  828. 

(x)  4  C.  B.  666. 
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Its  langiiAge.  The  language  adopted  by  the  legislature  in  every 
statute  demands^  of  course,  primarj  and  especial  attoi* 
tion.  When  the  language  of  a  statute  is  not  clear,  a 
construction  destructiye  of  right  ought  not  to  be  adopted; 
on  the  contrary,  where  the  question  for  consideration  is, 
whether  existing  right  and  property  are  to  be  taken 
away  and  extinguished  by  a  new  statute  oT  dubious  im- 
port, it  ought  to  be  strictly  construed  and  a  plain  pro- 
vision shown  to  that  eflfect.  We  are  not  to  assume  an 
intention  in  the  legislature  itnexpressed,  and  there- 
upon interpret  doubtful  language  and  novel  phiases  to 
carry  that  assumed  intention  into  effect,  in  order  to  ex- 
tinguish  property  and  right  (z).  When  the  phraseology 
of  a  statute  is  new,  and  not  very  precise  or  clear,  it  is 
to  be  construed  with  due  regard  to  the  preservation  of 
existing  right,  to  prevent  injustice,  and  certainly  not  to 
strain  it  in  order  to  produce  the  contrary  eflfect(a).  A 
jparty  is  not  to  be  stripped  of  his  undoubted  property 
or  rights  by  the  ambiguous  terms  of  an  act  of  parlia- 
ment (i).  As  regards  the  intention  of  the  legislature, 
Penne&ther,  C.  J.,  said(e)  that  ought  to  be  collected 
from  the  act  itself, — ^from  what  the  legislature  has  said 
either  in  its  recitals  or  in  its  express  enactments ;  and 
Brady,  L.  C,  also  said  (rf )  it  is  of  the  greatest  importance 
to  the  security  of  property  and  the  peace  of  families  that 
the  fiillest  effect  should  be  given  to  the  very  beneficial 
statute  by  which  a  possession  and  enjoyment  for  twenty 
years  and  upwards  is  clothed,  as  it  ought  to  be,  with  an 
unimpeachable  title. 
Hot  to  be  in-  111  the  interpretation  of  this  statute,  in  some  of  die 
^"T^^y.  earlier  cases  upon  it,  reference  was  sometimes  made  to 
theB«alFxo-  the  first  report  of  the  Beal  Properly  Commissioners; 
FM^^Commis-  ^^^  although  in  terms  of  eulogy,  yet  with  a  disdaimer 
of  adopting  that  report  as  a  guide  to,  or  alloiring  it  to 


i%)  2  Jebb  &  Sy,  109.  104. 

lb.  118.  («)  2  Jebb  &  87.  148. 

Per  Ball,  J.,  2  Jebb  &  Sj.  (d)  9  Ir.  £q.  Kep.  409. 
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exercise  any  influence  on,  the  judicial  mind  in  such  in- 
tei'pretfttion. 

Thus,  Penneftther,  C.  J.,  said  {e\  '*  We  ought  not  too 
much  to  look  out  of  the  statute  to  what  learned  men  have 
said  or  thought  antecedently  to  its  passing.  The  history 
of  acts  of  parliament  is  sometimes  referred  to ;  in  the  con- 
struction of  old  statutes,  contemporaneous  exposition  is 
firequently  of  the  greatest  value.  But  we  are  not  to  go 
too  &r  in  attending  to  what  has  been  said  or  done 
before :  the  legislature  has  put  its  fiat  upon  the  enact- 
ment, and  before  the  measure  has  become  the  law  of  the 
land.  What  has  been  previously  said  or  done  may  have 
been  altered,  or,  possibly,  altogether  abandoned  before 
the  contemplated  measure  has  passed  into  a  law ;  and 
we  ought  therefore  to  look  mainly  at  the  language  of 
the  l^islature  itself  to  find  out  and  interpret  its  mean^ 
ing."  On  the  same  occasion,  Foster,  B.,  said,  *'  the  bill, 
it  is  well  known,  was  brought  into  parliament  in  order 
to  give  effect  to  that  portion  of  the  recommendations  of 
the  first  report  of  the  commissioners,  appointed  by  the 
crown  to  inquire  into  the  state  of  real  property,  which 
relates  to  the  limitations  of  actions  and  suits  respecting 
real  property,  and  the  simplifying  the  remedies  for  trying 
the  rights  thereto ;  and  I  believe  I  may  add  further,  as  a 
matter  of  &ct,  that  the  fi^mers  of  this  act  of  parliament 
were  no  other  than  the  commissioners  themselves.  The 
report  of  the  commissioners  on  which  this  act  was 
founded  is  most  certainly  not  a  document  that  can 
control  its  construction,  but  imder  the  circumstances  it 
will  not  misbecome  us  to  look  into  the  report,  as  a 
docmnent  well  deserving  respectfiil  attention.  The  com- 
missioners comprised  within  their  number  some  of  the 
most  eminent  conveyancers  in  England.  And  they 
sought  out  and  have  published  in  their  appendix  the 
opinions  and  advice  of  all  such  persons  as  Were  best 

(9)  3  Jebb  &  Sj.  14S. 
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qualified  to  assist  them ;  and  the  result  has  been  an 
exposition  of  the  law  of  real  property,  perhaps,  as  in- 
stnictiye  and  important  as  any  other  treatise  in  the  law." 
He  also  said,  after  alluding  to  the  changes  effected  in 
the  law,  '^  the  statute  adopts  and  carries  into  execution 
the  recommendation  of  the  first  report  of  the  commis- 
sioners appointed  to  consider  the  state  of  the  law  re- 
specting real  property;  but  extensive  as  are  these 
changes  they  are  not  all  that  were  then  in  the  mind  of 
the  legislature  connected  with  the  subject  of  that  first 
report;  for  in  the  same  session  they  passed  twenty- 
eight  statutes,  equally  founded  on  that  report,  and 
equally  adopting  its  recommendations,  by  one  of  whicli 
the  ancient  law  of  dower  was  wholly  new-modelled,  and 
by  the  other  some  of  the  most  fimdamental  maxims  of  the 
law  of  inheritance  were  set  at  nought.  What  Lord  Coke 
might  have  thought  of  these  opinions  I  stop  not  to  con- 
jecture." Torrens  also  said, "  With  respect  to  the  lisfcoiy 
of  the  act,  and  the  report  of  the  Real  Property  Commis- 
sioners, I  cannot  permit  my  mind,  as  fiu:  as  it  is  legally 
constituted,  to  adopt  as  a  guide  to  the  construction  of 
the  act  the  opinions  which  certain  conmiissioners  may 
have  entertained.  I  have  no  such  judicial  knowledge 
of  the  Keal  Property  Commissioners  as  should  operate 
to  prevent  my  giving  that  construction  to  the  act  which 
would  prevent  mischievous  consequences."  In  the  con- 
struction of  the  2  &  3  Will.  4,  c  100,  Pollock,  C.  B., 
also  rejected  that  report  as  a  guide  {/). 
How  far  xetio-  The  question  under  what  circumstances  and  to  what 
^^^^'  extent  the  3  &  4  Will.  4,  c.  27,  is  or  is  not  retroactive, 

has  been  firequently  discussed.  The  statute  was  passed 
on  the  24th  of  July,  1833,  but  the  operation  of  its 
principal  enactments  were  postponed  imtil  fiituie  periods. 
Thus,  some  of  those  enactments  (^),  as  to  their  opera- 
tion, are  postponed  until  the  1st  of  January  foUow- 

(/)  Vide  ante,  p.  701  (^)  See  secta.  2, 24,  SO,  38, 99, 

iO,  41,  42,  43. 
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ing ;  the  operation  of  another  of  those  enactments  (h)  is 
postponed  until  the  1st  of  January,  1835;  the  opera- 
tion of  this  last  enactment  is,  in  certain  cases,  post- 
poned (i)  imtil  the  1st  of  June,  1834,  and,  in  certain 
other  cases  which  may  arise  long  after  even  this  last 
day  (A),  stiU  ftirther  postponed.  The  natural  import  of 
that  is,  that  those  enactments  shall  have  no  operation  till 
the  days  named,  and  therefore  shall  not  take  effect  by 
being  pleaded  in  any  action  commenced  before  that 
day ;  such  at  least  would  be  the  construction,  unless 
there  were  other  words  to  the  contrary  (/),  and  that  the 
legislature  intended  to  mitigate  any  supposed  hardship 
which  might  arise  from  an  ex  post  facto  operation  of 
the  statute  generally. 

That  the  statute  was  intended  to  be  retroactive  Oenerallj. 
generally  appears  not  only  by  its  general  scope, 
but  by  its  main  provisions,  and  especially  by  the  sec- 
tion 36*  By  that  section  all  real  and  mixed  actions.  Sect.  36, 
with  only  four  exceptions,  and  all  plaints  in  the  nature 
of  such  actions,  with  only  one  exception,  are  abo- 
lished, and  no  such  action  or  plaint  was  to  be  brought 
after  the  31st  of  December,  1834,  or,  in  the  particular 
cases  provided  for  by  the  section  37,  after  the  Ist  of 
June,  1835,  and  in  certain  other  cases  even  after  that 
day.  If,  therefore,  the  statute  were  not  to  have  a  re- 
troactive operation,  the  existence  of  rights  would,  in 
many  instances,  be  preserved,  whilst  all  the  means  by 
which  those  rights  could  be  asserted  and  established 
would  have  been  swept  away.  The  legislature  never 
coidd  have  contemplated  such  a  result.  The  abolition 
indeed  of  those  means  was  tantamoimt  to  an  extinction 
of  the  rights  themselves ;  for  properly  speaking  a  right 
without  a  remedy  is  synonymous  with  no  right  at  all,  or, 
in  positive  law,  whatever  it  may  be  in  logic,  a  contra- 

(k)  Sect.  86.  (0  Per  Tindal,  C.  J.,  8  Ad.  & 

(i)  Sect.  87.  E.  896. 

(*)  Sect.  88. 
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diction.  No  reasonable  ground  therefore  appears  fiir 
considering  this  statute  to  be  prospective  only.  If 
indeed  it  were  so  considered  many  titles  to  real  pro- 
perty would  be  thrown  into  great  uncertainty  (m). 
Sects.  2  and  8.  The  act  generally,  and  niost  of  the  dauses,  really  are 
retrospectiye ;  for  instance  the  second  and  third  dauses 
are  dearly  so(]ft).  The  first  of  its  prindpal  enact- 
ments (o)  has  been  hdd  to  have  a  retroactive  openr 
tion  ( p) ;  and,  as  a  necessary  consequence,  those 
enactments  which  are  subordinate  and  ancillary  to  that 
prindpal  enactment  have  such  an  operati<m(;).  So 
other  sections  groimded  on,  although  not  strictly  sub- 
ordinate or  ancillary  to,  such  prindpal  enactment  (r). 
In  all  or  most  of  these  cases  the  circumstances  con- 
templated by  the  statute  were  aitirdy  or  partly  existing 
at  the  time  when  it  passed  or  came  into  operation,  and 
proceedings  to  establish  the  right  were  taken  afterwards. 
Seci  7  paiti-  The  retroactive  operaticni  of  section  7  is,  however, 
allj  so  only,  ^^jy  partial — that  is,  in  only  those  cases  whoie  the 
tenancy  at  will  existed  at  the  time  when  the  act  passed, 
or  is  created  subsequently  («),  and  not  in  those  esses 
where  before  the  passing  of  the  act  the  original  tenancy 

(m)  See6h0daUY.Skerratt,S      CulUy  y.  Doe  d.  Ta^leno%,  U 
Brew.  220.  Ad.  k  E.  1008;    Woodroefe  ▼. 


(n)  Per  Eindenley,  Y.-C,  8      Doe  d.  Daniel,  15  Hce.  h  W. 
)rew.  220  ;  1  Jnr.,  N.  S.  58.  769 ;  GoodaU  y.  SkerraH, 

(0)  Sect.  2.  TidhaU  y.  Jamee,  29  L.  J., 


(  9)  Nepean  y.  Doe  d.  Knigkt,  £xch.  91,  explained  in  Mwrphg  r, 

2Mee.  &  W.  894;  Culley  y.Doe  Murphy,  11  L.  T.,  N.  a  189; 

d.  Taylereon,  11  Ad.  &  £.  1008 ;  Stetoart  y.  Marquii  ef  Ckaynf 

Jamee  v.  Salter,  2  Bing.  N.  a  han^  1  Ir.  £q.  Bep.,  N.  &  534. 

506 ;  GoodaU  y.  Skerratt,  8  Drew.  Sect  13,  Doe  d.  Palmer  y.  £yre, 

220.  Bop.    8eeal8o^l6Mfie.&W.711 

iq)    Sect.  8,    see   GoodaU  y.  Sect  16,  Detfine    y.  JSMmof, 

Skerratt,  3  Drew.  220.  Sect  7,  bnt  14  Moore,  P.  C.  C.  290. 
only  in  some  eases,  Doe  d.  Goody         (r)  Sects.  21,  22,  GoodaU  v. 

y.  Carter,  9  Q.  B.,  N.  S.  863 ;  Doe  Skerratt,  sup. 
d.  Dayman  T.  Moore, 9 Q.B, 565 1  (#)  Doe  d.  GooAf  y.  dorter,^ 

Doe  d.  Palmer  v.  Eyre,  17  Q.  B.  Q.  B.,  N.  S.  863;  Doed^Dayma* 

366 ;  Doe  d.  LansdeU  v.  Gower,  y.  Moore,  9  Q.  B.,  N.  S.  655 ;  2^ 

17  Q.  B.  689.  Sect  8,  Doe  d.  Jukes  d.  Palmer  y.  ^fre,  17  Q.  B.,  N.  S. 

y.  Sumner,  14  Mee.  &  W.  89.  ^ee',Doed,Zan9deaY.Gomer,n 

Sect  9,  Doe  d.  AngeU  r.  Angell,  Q.  B.,  N.  S.  589. 
9  Q.  B.,  N.  S.  328.     Sect  12, 
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had  been  determined  and  a  new  one  created  and  was 
existing  when  the  statute  passed  (t).  Had  a  retroactive 
operation  been  given  to  this  section  in  such  cases,  a  right 
which  existed  at  the  time  when  the  act  passed  would 
have  been  taken  away.  In  Doe  d.  Evans  v.  Paffe  Lord 
Denman  said  {u),  this  section  is  in  terms  only  applicable 
to  the  case  of  a  future,  or  at  most  of  an  existing, 
tenancy  at  will,  and  not  to  the  case  of  a  tenancy  at  will 
which  had  been  determined,  and  was  not  existing,  when 
the  act  passed.  A  different  construction,  even  if  the 
words  permitted  it,  would  cause  the  greatest  hardship  ; 
for  a  person,  who  as  the  law  stood  before  the  passing  of 
the  act  was  in  ample  time  to  bring  his  ejectment  and 
Jrecover  property  that  undoubtedly  was  his,  would  by 
the  operation  of  the  statute  be  suddenly  deprived  of  the 
means  of  asserting  his  right,  there  being  no  clause  for 
the  postponement  of  the  operation  of  the  statute  for 
such  a  period  as  would  enable  persons,  who  would  be 
otherwise  aflfected  by  it,  to  assert  their  rights. 

In  Devine  v.  Holloway  (x),  the  court  said  that  the  Sect  16. 
observations  of  the  court  in  Doe  d.  Evans  v.  Pagcy  as  to 
tenancies  at  will  determined  before  the  act  passed,  are 
inapplicable  to  the  16th  section. 

It  has  been  contended  that  the  17th  section  is  prospec^  Seet  ir. 
tive  only,  and  that  therefore,  notwithstanding  the  case  of 
Doe  d.  Carbyn  v.  Bramston  (y ),  which  treated  the  sec- 
tion as  retrospective,  the  question  that  this  section  applies 
to  only  those  disabilities  arising  subsequent  to  the  act  ia 
still  open(z).  But  if  the  16th  section  be  retrospective, 
the  17th  section  is  so  also.     It  is  admitted  that  section  16 

(f )  JDos  d.  Ihans  t.  Page,  6  641  j  HoAgion  y.  Hoop§r,  6  Jiir., 

Q,  B.  767 ;   Doe  d.  Bennett  t.  N.  S.  911 ;  Leolte  v.  Matthews, 

5l«r««r,  7  Mee.&W.  226;  Doe  A,  13  C.  B.,  N.  S.  768;  Hogan  r; 

Burgess  and  Harrison  y.  Thomp-  Hind,  14  Moore,  F.  C.  C.  81 1. 

son,  6  Ad.   &  E.  532 ;  Doe  d.  (w)  5  Q.  B.  772. 

Tlumpson  y.  Thompson,  6  Ad.  &  {x)  14  Moore,  P.  C.  C.  290. 

B.  721 ;  Doe  d.  Birmingham  Co-  (  y )  8  Ad.  &  E.  68. 

nal  Co.  y.  Bold,  11  Q.  B.  127 ;  («)  2  Smith's  L.  C,  6th  edit. 

Bundall  y.  Stevens,  2  Ell.  &  B.  628. 
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is  so;  but  the  17th  section  is  not  a  substantive  enact- 
ments but  a  qualification  of  the  16th  section,  and,  there* 
fore,  as  the  16th  section  is  retrospective  so  is  the  ktter. 
Although  standing  alone,  its  terms,  independent  of  its 
relation  to  the  preceding  section,  may  be  in  themselves 
prospective  only. 
Sect.  28.  Whether  the  23rd  section  be  retroactive  has  been 

doubted.  In  Penny  v.  Allen  (a).  Lord  Cranwortli, 
L.  C,  said  in  did  not  apply  there  even  if  it  could  be 
construed  as  having  a  retrospective  operation,  and  that 
the  object  of  tiie  section  was  to  give  effect  to  acts  of  a 
tenant  in  tail  against  remaindermen  and  reversioners, 
and  to  give  effect  to  assmrances  which,  altiiough  they 
were  effectual  to  bar  the  issue,  were  ineffectual  to  bar 
those  entitied  in  remainder.  There  are  prior  clauses  in 
the  statute  which  show  what  the  operation  is  as  to  the 
issue,  and  those  clauses  seem  to  be  studiously  worded, 
so  as  to  be  confined  only  to  the  case  of  persona  entitled 
after  the  estate  tail.  Lord  St.  Leonards  considers  this 
clause  as  not  having  a  retroactive  operation.  "  It  could 
hardly  be  held,"  he  said(^),  "to  apply  to  a  case  where 
the  twenty  years  had  wholly  elapsed  before  the  passing 
of  the  act,  because  not  only  the  language  of  the  section 
does  not  embrace  such  a  case,  but  the  substitution  for 
Recoveries  Act  makes  good  defective  fines  and  reco- 
veries, where  such  was  the. intention,  and  gives  confir- 
mation in  certain  cases  in  express  words  to  voidable 
estates  already  created^  or  thereafter  to  be  created,  bj 
tenant  in  tail." 
SectioiiBiOaiid  Two  of  the  principal  enactments,  however  (c),  have 
acthre!  '^''^  \yeQn  considered  as  not  having  a  retroactive  operation. 
In  these  cases,  the  circumstances  contemplated  by  the 
act  were  existing,  and  proceedings  had  been  taken  to 


7  De  Gex,  M.  &  G.  426.  welly  2  Jebb  &  Sj.  97.    Sect.  42 ; 

Treat,  on  New  Stats,  relat-  see  Paddan  t.  Bartlett^  3  Ad.  & 

ing  to  Property,  2nd  ed.  89.  K.  684. 
{€)  Sect.  40,  Furran  v.  Otte- 
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establish  the  right  before  the  statute  came  into  opera- 
tion. 

The  3  &  4  Will.  4,  c.  42,  has  been,  and  in  the  prior  ^.policjAnd 
chapters  of  this  Book  some  of  its  enactments  have  been,  tioA  of  3  &  4 
frequently  considered  in  connection  with  the  statute  Wi^*»c.42. 
which  has  been  the  subject  of  the  last  preceding  obser- 
vations, and  therefore  the  judicial  opinions  which  have 
been  expressed  upon  the  policy  and  the  interpretation  of 
this  chapter  42  will  be  here  noticed.  "  The  sole  ob- 
ject of  the  legislature,"  said  Wilde,  C.  J.  (d),  speak- 
ing of  this  statute,  ^^  was  to  discharge  parties  from 
demands  that  might  and  ought  to  have  been  enforced  at 
an  earlier  period."  **  This  statute,"  said  the  court(tf), "  is 
certainly  in  pari  materid  with  the  21  Jac.  1,  c.  16,  and 
had  it  been  framed  in  this  way — that  all  the  provisions 
of  the  statute  of  James  shall  extend  to  actions  on  spe- 
cialties, with  this  difference,  that  such  actions  shall  be 
brought  within  twenty  years  of  the  cause  of  action 
instead  of  six  years — ^it  could  scarcely  have  been  said 
that  the  construction  put  upon  the  statute  of  James  did 
apply  to  cases  arising  imder  the  statute  of  William." 
The  same  court,  on  a  subsequent  occasion,  also  said, 
**  the  language  of  this  statute  is  the  same,  mutatis  mu- 
tandis, as  that  used  in  the  statute  of  James,  and  the 
object  seems  to  have  been  to  add  actions  upon  spe- 
cialties and  some  others  to  those  mentioned  in  that 
statute.  It  would,  therefore,  seem  but  reasonable  that 
the  same  construction  should  be  put  upon  the  provisions 
of  the  latter  statute  as  has  been  put  upon  the  former,  so 
far  as  such  a  construction  may  be  applicable.  •  •  •  The 
same  equitable  construction  which  has  been  applied  to 
cases  of  actions  upon  contracts  under  the  statute  of 
James  should  be  applied  to  actions  upon  contracts 
raider  the  3  &  4  WiU.  4,  c.  42."     In  Paget  v.  Foley  (/), 

(d)  4  a  B.  665.  (/)  2  Bing.  N.  C.  290. 

(0  4£zch.,N.S.629. 
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Tindal,  C.  J.,  said^  the  words  of  the  3rd  section  of  tliis 
statute  are  not  merely  negative  words,  but  import  an 
affirmatiye  also ;  not  merely  that  a  plaintiff  may  not  sue 
for  rent  accruing  more  than  ten  years  before,  bat  that 
he  may  sue  for  all  that  time  to  come  for  rent  in  arrear 
at  the  time  the  act  passed* 

"This,"  said  the  Vice-Chancellor  of  England (j), 
**  is  a  remedial  act,  and  I  cannot  help  thinking  that  it 
is  absolutely  necessary  for  this  court  to  adopt  many  of 
the  provisons  of  it  as  well  as  of  the  27th  chapter  of  the 
same  session,  changing  of  course  the  mere  formal  Isn^ 
guage,  aud  adapting  it  to  the  practice  of  this  court.  I 
think  that  if,  after  this  statute  had  passed,  an  action 
could  have  been  brought  oh  the  judgment,  there  would 
be  no  question  but  any  judge  would  have  allowed  the 
jury  to  exercise  their  discretion  upon  the  point  of  inte- 
rest" "  The  policy  of  a  law,"  said  Wigram,  V.-C.  (A), 
^^  which,  in  the  absence  of  acknowledgment  of  a  debt, 
discharges  both  the  person  and  property  of  the  debtor, 
and  Umits  the  demand  of  the  creditor  after  a  oertam 
period  of  non-^laim,  is  intelligible  and  sound ;  but  the 
language  of  an  act  of  parliament  must  be  very  dear 
which  could  persuade  me  that  the  legislature,  expressly 
intending  to  keep  the  debt  alive,  and  to  preserre  the 
remedies  against  the  person  of  the  debtor,  intended 
that  the  securities  for  the  debt  in  the  hands  of  the 
mortgagor  himself  should  be  discharged  firom  the  con- 
tract between  the  parties,  and  be  made  liable  to  the 
debts  circuitously  only  through  the  judgment  upon  the 
bond  or  covenant." 

ig)  8  Sim.  69a  (A)  2  Eve,  339. 
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CHAPTER  X 


THX  STATUTES  Gf  LIMITATION  AS  BETWEEN  VENIX>RS 
AND  PURCHASEBS. 


Possession  in  general  has  been  already  considered^  PoflsessioiL 
and  the  advantages  conferred  by,  and  the  benefits  de* 
rived  fixnn^  it  have  been  shown  («)•  We  have  also 
shown  when  and  in  what  cases  it  has  received,  by  legis- 
lative enactment,  additional  force,  and  also  the  position 
of  the  possessor,  as  to  the  right  and  title  of  the  persons 
against  whom  possession  has  been  held,  after  the  time 
of  Hmitiktion  has  expired  (A). 

The  importance  of  possession  can  be  scarcely  too  Itsimportaaoe, 
highly  estimated,  and  has  been  repeatedly  declared  by 
the  courts  of  every  jurisdiction,  and  they  have  also  as 
fieqnently  recognized  the  obligation  of  maintaining 
possession  of  long  duration.  It  is  favoured  in  law  as 
an  argument  of  right  (c),  and,  when  long  continued, 
omnia  pr€B8umi  debent  solenntier  esse  acta{d).  In 
equity,  in  &vour  of  purchasers  for  valuable  considera-  ' 
tion  especially,  is  so  fevoured.  The  voice  of  the  law 
indeed,  is,  caveat  emptor;  the  voice  of  equity  is,  teneat 
emptor y  though  his  title  be  bad  and  defective,  if  he  has 
not  purchased  with  iniquity  {e). 

In  all  cases  of  temporal  rights,  the  courts  of  law  — m  eridenoe 
consider  quieta,  lonffa,  et  pacifica  possessio  as  the  best      *^ 
evidaice  of  title :  •  •  .  one  of  the  wisest  and  most  solid 

(a)  Book.  n.  (S)  lb.  862. 

IhS  Chap^  VH  of  thlB  Book.  {e)  Fti%9ha^o  t.  Retheram^  3 

(0  2  Imt  lis.  £.  ft  Y.  15S,  1  Bdm,  276,  &  C 
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rules  of  the  law.  They  wijl  therefore  presume  stale 
titles  in  writing  barred  by  other  conveyances  probably 
lost ;  because  the  possession  contrary  to  those  convey- 
ances, cannot  otherwise  be  accounted  for.  Possession 
is  so  strong  a  title,  that  a  judge  may  have  emphaticaUy 
said,  he  would  presume  an  act  of  parliament  to  support 
and  confirm  it.  Possession  is  a  title  to  recover  upon, 
and,  prima  facie^  evidences  the  mere  right,  except  in 
the  case  of  tithes:  for  there  it  evidences  no  right, 
though  it  should  be  ultra  memoriam  hominis  quieta  et 
pacifica.  Where  possession  evidences  a  right,  there 
may  be  reason  to  presume  somewhat  to  answer  a  stale 
and  latent  title  (/).  And  on  a  very  recent  occa- 
sion Lord  Westbury  said,  *^  I  know  no  greater  obliga- 
tion that  lies  upon  a  court  of  justice  than  that  of  sup- 
porting long-continued  enjoyment  by  every  legal  means, 
and  by  every  reasonable  presumption.  And  I  dwell 
more  particularly  upon  this  obligation  to  presume  every- 
thing that  can  be  reasonably  supposed  to  have  existed 
in  favour  of  long  possession,  because  I  do  not  find  that 
principle  quite  so  prominent  as  I  could  have  desired  in 
the  judgments  of  the  court  below,  which,  when  they 
refer  to  this  head  of  judicial  decision,  rather  run  ofi'into 
the  "^conclusion  that  the  action  is  barred  by  negative 
Difference  be-"  prescription.  The  difference  is  very  great  Negative 
^^p^^^®  prescription  proceeds  upon  the  foundation  of  the  iDe- 
and  presunp-  gality  and  the  imperfect  obligation  created  by  the  thing 
that  is  challenged;  but  the  doctrine  of  presumption 
goes  on  the  footing  of  validity,  and  upholds  validity  by 
supposing  that  every  thing  was  present  which  that 
validity  required.  The  great  principle.  Omnia  pro- 
sumuntur  rite  fuisse  acta^  is  the  principle  that  ought 
to  be  observed,  and  not  the  ground  that  the  thing  itself 
was  challengeable,  but  that  the  challenge  is  cut  off  by 
prescription"  (^). 

(/)  Per  Lord  Keeper  Henley,  (y)  LeeT.  Johnstone^  L.  B^  1 

Famhaw  v.  Botheram^  enpra.    ;       S.  A.  426,  435.. 
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On  the  mere  possession,  or  the  receipt  of  the  profits 
of  land,  is  founded  a  presumption  of  ownership  in  fee, 
in  the  possessor  or  the  receiver  (A).  The  strength  of 
the  presxmiption  is  measured  by  the  duration,  and  the 
character,  peaceable,  or  the  reverse,  of  the  possession  (i) ; 
and  the  presumption  stands  upon  the  clear  principle, 
built  upon  reason,  the  nature  and  character  of  man, 
and  the  result  of  human  experience,  that  a  man  will 
naturally  enjoy  what  belongs  to  him  (A). 

Possession  we  have  hitherto  considered  chiefly  as  Title  bjpofl- 
between  the  possessor  and  the  persons  whose  right  and  Jl^ora  and*" 
title  have  been  affected  by  it.     Having  been  of  such  purchaaera. 
duration  as  to  exclude  the  right  and  title  of  those  per- 
sons, and  the  possessor  having  exercised  the  chief  in- 
cident of  property,  the  power  of  alienation,  we  conclude 
this  work  with  a  consideration  of  the  relative  rights  and 
duties  of  himself  and  the  person  to  whom  the  alienation  ] 

is  made,  as  respects  the  title  to  be  shown  by  the  pos- 
sessor to  the  property  the  subject  of  his  possession. 


Section  I. 

Titles  and  Questions  of  Title  depending  on  the  Sta^ 
tutes  of  Limitation. 

It  was  long  doubtful  under  the  law  existing  before  Pnrchaaer 
the  3  &  4  Will.  4,  c.  27,  whether  a  court  of  equity  ^  title, 
would  force  upon  a  purchaser  a  title,  which  depended 
on  adverse  possession.     But  it  'was  ultimately  settled 
that  a  clear  title,  and  just  as  good  as  any  other  title, 

(A)  Denn  d.  Tarztoell  v.  Ban^  t.  Brown,  32  L.  J.,  Ex.  188. 

ardt  Cowp.  696;  Jayne  ▼.  PHce^  (i)  Co.  Litt  6  b;  Uantihaiv  t. 

6  Taunt.  826;  Create  y.  Barrett,  Botheram,  1  Eden,  276. 

i  C,  M.  &  B.  981;  Doe  t.  Coul-  (*)  Per  LordEldon,  12  Yen, 

thred,  7  Ad.  &  £.  239;  Mettert  246. 
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maj  be  acquired  hy  adverse  posaession,  and  that  a  par- 
chaser  would  be  bound  to  take  such  a  title  (I). 

In  deciding  whether  a  purchaser  is  compellable  to 
take  a  title  the  court  has  to  consider^  first,  whether, 
de  facto,  a  title  has  been  made  out,  and,  seoondty,  whe* 
tfaer  there  is  sufficient  evidence  of  title  to  satisfy  the 
court,  before  it  obliges  an  unwilling  purchaser  to  accept 
the  title.  With  regard  to  the  first,  it  is  a  matter  of 
perfect  indifference  how  the  title  is  made  out,  provided 
the  purchaser  gets  a  title.  Whether  it  be  by  esdieat, 
abatement,  disseisin,  intrusion,  possession  and  non* 
daim,  or  destruction  of  contingent  remaindeis,  is  a 
matter  of  no  consequence,  provided  there  be  a  valid 
legal  title ;  whether  the  evidence  is  sufficient  is  a  dif* 
ferent  question  (m). 
—and  when  The  Statutes  of  Limitation  applicable  to  the  posMft- 

l^uDgt,  Bions  of  the  Crown  and  of  the  Duke  of  Cornwall  re* 

spectivelj,  as  we  have  already  seen  (n),  not  otiiy  bar 
the  remedy  of  the  Crown  and  of  the  Duke,  but  estaUiflh 
the  title  of  the  person  who  has  obtained,  and  held  for 
the  prescribed  period,  the  possession  by  adverse  title ; 
and  a  title  depending  on  tbose  statutes  is  such  a  title  as 
a  purchaser  will  be  compelled  to  accept  (o). 
-^ar  indefeA.  A  purchaser  will  be  compelled  to  take  a  title  created 
qJJ5^'  the  jjy  ^^  Crown  defeasible  by  entry,  when  the  right  of 
entry  can  be  no  longer  exerdsed  either  by  the  Crown 
or  by  its  grantee.  Thus  the  Crown  granted  certain 
mills  in  fee,  reserving  a  fee-farm  rent,  with  a  right  of 
entry  in  certain  events,  and  afterwards  sold  and  con- 
veyed the  rent.  Many  years  afterwards  the  miUs  were 
sold  under  a  decree  of  the  Court  of  Chancery  in  a  suit 
for  the  administration  of  the  estate  of  the  owner  of 
them,  and  the  purchaser  objected  to  the  title  because 

())  SmSecttr,  Mwon,  8  Dm.         («>  Tide uite, pp.  6CS, K7. 
&  War.  SSS^  S  Con.  &  L.  1S6»         (c)  IktkiU  v.  Sfm%  1  Joi  ft 

sa  Linaa 

(•I)  lb. 
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that  such  right  of  entry  was  in  either  the  Crown,  or  its 
grantee.  But  the  court  held  that  the  right  was  not  in 
either;  not  in  the  grantee  of  the  rent  because  the  grant 
of  the  rent  was  not  a  grant  of  a  reversion  within  the 
32  Hen.  8,  c.  34,  and  also  because  the  owner  of  the 
rent  could  not  have,  at  the  suit  of  the  Crown,  that 
decree  upon  which  alone  the  right  of  entry  was  to  be 
founded ;  and  could  not  be  in  the  Crown,  because  the 
exercise  of  the  right  would  defeat  the  grant  of  the  rent; 
and  therefore  the  purchaser  was  compelled  to  take  the 
title  (p). 

A  title  depending  upon  the  Statute  of  Limitations  — ornnder 
3  &  4  Will.  c.  27,  which  not  merely  bars  the  remedy  and  J  ^^  ^'^  *' 
operates  as  a  defence,  but  also  extinguishes  the  right 
and  title  of  the  person  out  of  possession,  and  as  against 
him  at  least,  whatever  may  be  the  effect  against  others, 
gives  to  the  title  of  the  person  in  possession  legal  force 
and  validity  (;),  is  such  a  title  as  a  court  of  equity  will 
force  upon  a  purchaser  (r). 

A  title  depending  on  die  operation  of  the  Statute  of  But  the  statnto 
Limitations,  and  which  a  purchaser  will  be  compelled  ^^^^'^"'^ 
to  accept,  must  be,  however,  one  in  which  the  drcum-   • 
stances  are  such  as  to  bring  it  clearly  within  the  statute. 
If  the  effect  of  the  statute  be  doubtful  a  court  of  equity 
will  not  force  the  title  on  a  purchaser  («).     The  case  of 
Jfyde  V.  Dallaway  was  determined  on  the  sect.  28  of 
the  3  &  4  Win.  4,  c.  27,  in  a  suit  by  vendors  for  specific 
performance  of  the  contract  for  sale,  and  the  master  re* 
ported  that  they  had  not  shown  a  good  title.    An  excep- 
tion to  the  report  was  overruled,  and  the  court  held 
that  the  possession  of  the  mortgagee  was  not  adverse, 
and  said  the  sect.  28  supposes  the  existence  of  a  person 

(jy)  Flamer  ▼.  HarUppy  6  BeftT.  myngham^  1  Ir.  C.  K.  694)  Hyd€ 

476.  T.  JhUlaway,  6  Jar.  119, 2  H«rQ» 

(g)  Vide  Chap.  VII.  Sect  II.  528,  8.  C. 

(r)  Seett  ▼.  Mwon,  8  DriL  &  (#)  Hyde  ▼.  DaUamay,  2  Hare, 

War.  sea,  2  Cob.  h  L.  181,  &  C;  528,  stated  and  cnmm^ted  od, 

M^hmood  t.  Lloyd,  12  Jr.  £.  B.  ante,  p.  587 ;  KWhmood  t.  Llayd^ 

585)  Stmoari  ▼.  Ma^tq^  </  a>-  12  Ir.  £q.  R.  596. 
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to  whom  the  acknowledgment  is  to  be  made  as  well  as 
of  the  party  to  make  it;  there  must  be  not  onlj  a  party 
to  redeem  but  one  to  be  redeemed.  The  mortgagee 
became,  in  effect,  the  tenant  for  life  of  the  equity  of  re- 
demption; the  remainderman  might  therefore  properly 
look  upon  him  as  holding  in  that  character,  and  would 
not  necessarily  refer  his  possession  to  any  other  titlew 
It  would  be  a  surprise  upon  the  parties  interested  in  the 
property,  after  the  expiration  of  the  life  interest,  if  they 
were  told  that  the  tenant  for  life  had  another  and  an 
adverse  title,  by  means  of  which  they  were  to  be  barred 
and  the  tenant  for  life  to  acquire  an  absolute  interest(/). 
The  property  was  afterwards  sold,  with  a  stipulation 
that  the  concurrence  of  the  parties  interested  in  the 
equity  of  redemption,  in  the  conveyance  should  not  be 
required,  and  on  a  bill  for  specific  performance  the  pur- 
chaser was  ordered  to  pay  the  costs  occasioned  by  his 
allegation  that  the  plaintiffs  were  bound  to  make  a  good 
and  marketable  title ;  and  a  reference  to  the  master  to 
inquire  whether  a  good  title  could  be  made,  according  to 
the  conditions,  was  directed  (tr). 
Hyde  t.  DaU  The  case  Hyde  V.  Dallaway^  as  an  interpretation  of 
^"^^^  the  sect.  28  of  the  3  &  4  Will.  4,  c.  27,  is  opposed  to 

Browne  v.  The  Bishop  of  Cork{x),  which  was  not 
cited.  The  primary  object  of  that  section,  which  re- 
lates exclusively  to  the  rights  of  mortgagees  and  is  not 
controlled  by  the  sect.  15  (y),  is  to  limit  a  time  for  the 
redemption  of  mortgages,  and,  as  a  necessaiy  incident 
to  that  object,  to  assign  the  terminus  fix>m  whidi  the 
computation  of  that  time  is  to  be  made.  That  terminns 
is  either  the  commencement  of  the  possession  or  the  re- 
ceipt of  the  profits  of  any  land,  or  the  receipt  of  any 
rent  comprised  in  his  mortgage,  or  the  time  at  which 
an  acknowledgment,  or,  if  more  than  one^  the  last  of 


<0  MydsT.  JkMtvmay^2  Haie,         (c)  1  Dm.  &  WaL  70a 
28.  (y)  Br^mne  t.  TU BU 

(«)  Ib.i  4  Beav.  606.  Corh^  sopn. 
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them,  of  the  title  of  the  mortgagor  or  of  his  right  of 
redemption  is  given  to  the  mortgagor  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such  mortgagor 
or  person  in  writing  signed  bj  the  mortgagee  or  the 
person  claiming  through  him.  In  Hyde  v.  Dallaway 
the  principal  ground  of  the  decision  seems  to  have  been, 
not  with  reference  to  that  primary  object,  but  with  re- 
ference to  the  mere  incidental  fact  of  the  person  to  be 
redeemed  and  the  person  to  redeem  having  become,  even 
after  the  period  of  limitation  had  commenced,  one  and 
the  same(z).  But  in  Browne  v.  The  Bishop  of  Corky 
the  mortgagee,  at  the  time  when  his  possession  com* 
menced,  sustained  the  character  of  both  such  persons, 
and  Lord  Plunket  held,  that  the  case  was  concluded  by 
this  statute,  and  that  the  possession  of  the  mortgagee, 
under  such  circiunstances,  barred  the  persons  claiming 
the  equity  of  redemption.  He  distinguished  the  case 
from  Raffety  v.  King{a\  and  the  other  cases  establish- 
ing the  principle  recognized  and  acted  upon  in  Hyde  v. 
Dallaway.  In  the  latter  case  the  mortgage  was  created 
by  the  tenant  for  life  and  the  remainderman,  but  in  both 
those  cases  the  possession  was  taken  by  the  mortgagee 
under  his  mortgage  title.  In  the  case  before  his  Lord- 
ship, however,  the  possession  was  taken  by  the  mort- 
gagee, not  in  that  character  but  in  his  character  of  pur- 
chaser of  the  life  estate  in  the  equity  of  redemption, 
having  obtained,  contemporaneously  with  his  purchase, 
an  assignment  of  the  mortgage  for  his  protection  as 
purchaser,  and  his  Lordship,  whilst  recognizing  the 
distinction,  thought  it  immaterial  since  the  statute. 

In  Kirkwood  v,  Lloyd  the  question  arose,  what  is  Title  affected 
the  effect  of  payment  of  interest  on  a  judgment  after  the  ^  J^^^j^!   . 
lapse  of  twenty  years,  not  as  between  the  person  paying  terest  paid 
and  the  person  paid,  but  as  between  third  parties  and  ^^J^  ^^  ^ 

(2)  On  this  point  see  the  case,  {a)  1  Keen,  601. 

and  ante,  pp.  526,  527. 


7M  STATUTES  OF  LIMITATION. 

the  perflon  paid  ?  And  the  Lord  C.  Brady  said,  thai; 
is  a  question  of  difficulty.  If  the  case  turned  on  the 
efifect  of  a  payment  before  the  expiration  of  twenty 
years,  then  Makon  v.  Davoren{y)  and  Warreni  y. 
0*Shea{z),  and  other  cases,  would  show  that  such  a 
payment  would  keep  alive  the  judgment  as  against  all 
persons;  or  at  least  its  effect  would  be  too  doubtfiil  to 
allow  the  court  to  force  the  title  on  a  purchaser;  bat 
there  is  no  decision  to  show  what  is  the  operation  of 
such  a  payment  after  twenty  years. 
Mortgage  A  mortgage  dated  more  than  twenty  years  ago  is  not, 

Si^ty  yean  P^  '^»  evidence,  as  against  a  purchaser,  to  show  that  it 
old,  not  barred  is  paid  off  or  barred  by  the  Statute  of  Limitations. 
Me.       '  There  ought  to  be  at  least  some  evidence  to  show  that 

no  interest,  or  no  part  of  the  principal,  has  been  paid(a), 
or  no  such  acknowledgment  in  writing  as  the  sect  40 
of  the  3  &  4  Will.  4,  c.  27,  specifies  has  been  given 
within  the  last  twenty  years. 
Contract  may        By  contract,  however,  either  in  express  terms,  or  as 
^tSaglTM?*'  *^^  necessary  consequence  of  the  provisions  of  it,  a  pur- 
dearly  within   cbaser  may  be,  of  course,  botmd  to  accept  a  title  de- 
pending on,  although  not  clearly  within  the  Statutes  of 
Limitations  (&). 
The  title  most       In  deciding  whether  a  purchaser  is  compellable  to 
by  i^SSd^     take  a  title,  the  court  has  to  consider  whether  there  be 
sufficient  evidence  of  title  to  satisfy  the  court.     Long 
possession  without  any  deed  is  more  regarded  than  an- 
cient deeds  without  possession  (e) ;  and  when  it  has  been 
long  and  iminterrupted  and  in  opposition  to  them,  the 
importance  they  would  have,  if  followed  by  possession, 
is  lost  {d) . 
•-which  magr         A  purchaser  will  be  compelled  to  take  a  title  resting 
be^byaffid»¥it  ^j^  possession  under  the  Statute  of  Limitations  where 

(y)  2  H.  &  B.  528.  (b)  See  ffyds  r.  DaUaway,  4 

{%)  6  Law  Rep.,  N.  S.  77.  Bear.  606,  aote,  p.  732. 
(a)  Spunner  r,  Walsh,  10  Ir.  (0)  2  Inst.  118;  1  Eden,  296. 

Eq.  B.  886.  {d)  Tarn.  &  B.  218. 
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the  evidence  of  such  poasesfidon  is  bj  affidavit  only  (e). 
A  purchaser  under  a  decree  of  the  court  ici  not  bound 
to  relj  upon  mere  affidavits.  In  a  court  of  law  thej 
are  mere  waste  paper.  But  a  court  of  equity  is  fre- 
quently obliged  to  act  upon  &cts  making  out  a  title 
which  have  been  proved  by  affidavit,  which  constitute  a 
title  obIj  there.  But  if  the  purchaser  chooses  to  have 
a  more  solemn  mode  of  establishing  these  facts  he  can 
require  it.  The  purchaser  is  not  bound  to  accept  the 
affidavits  in  proof  of  these  &cts.  He  may  insist  upon 
having  a  r^ular  examination  of  witnesses  in  the  usual 
manner  in  which  any  other  question  of  &ct  is  proved  in 
the  master's  office.  The  mode  of  proof,  therefore,  rests 
entirely  on  the  purchaser's  consent.  Courts  of  equity, 
however,  frequently  compel  an  acceptance  of  a  tide 
resting  on  affidavits ;  for  instance,  in  questions  of  iden- 
tity (/),  of  receipt  of  rent(^),  and  of  sdsin(A);  and 
must,  of  course,  in  such  cases,  act  with  great  caution, 
and  ought  to  be  satisfied,  before  compelling  a  party  to 
take  such  a  title,  that  the  facts  as  proved  are  such  as  to 
sustain  the  title,  in  the  event  of  any  adverse  daim  being 
set  up(s). 


Section  II. 

The  Time  far  which  Titles  are  to  be  shown  as  regards 
the  Statutes  of  Limitation. 

A  peaceable  possession  of  sixty  years  has  been  said  Sixty  rem 
to  make  a  right;  for  32  Hen.  8,  c.  2,  took  away  the  ^^!^ 
writ  of  right  and  the  formedon,  and  the  21  Jac.  1,  c.  16,  ^^  ^^^^ 
took  away  the  entry  and  assise  (A) ;  and  many  persons  tadon, 

(tf)  Scott  T.  Mwony  8  Dm.  &  (hy  Seatt  r.  Ntwon^  supra. 

War.  888,  2  Con.  &  L.  185,  8,  C.  (i)  Scott  v.  Nixon,  anpnu   See 

(/)  See  FUnwr  t.  Hm^topp,  6  also  MovUon  y.  Edwumd^  snpra. 

Bear.  476;  CottreU  v.  Watkim^  {k)  Jenk.  Cent.  Ca.  49,  p.  26 ; 

1  lb.  861.  Widdowion  t.  The  Earl  of  Hmr^ 

(^)  MouUan  ▼.  Edmondty  sapra.  rington^  1  Jac.  &  W.  582. 
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have  considered  sixty  years'  possession  as  the  best  title 
which  can  be  made  (/).  This,  however,  must  mean  ad- 
verse possession,  and  even  such  a  possession  would  not 
be,  in  all  cases,  sufficient  (m)* 

The  former  of  these  two  statutes,  however,  did  not 
bar  any  right,  but  only  prohibited  the  bringing  of  a  writ 
of  right,  and  the  3rd  section  extended  to  only  actions 
and  not  to  entries  of  a  person's  own  possession ;  and, 
therefore,  although  a  person  had  been  out  of  possession 
of  land  for  sixty  years,  yet  if  his  entry  was  not  toDed 
he  might  enter  and  bring  any  action  of  his  own  posses- 
sion (n). 
— fomided  on         The  opinion  that  such  a  possession  was  the  best  of 
brin^g  writs   ^^^^  was  probably  founded  on  the  old  Statutes  of  Li- 
<rf  right  mitation.     By  the  32  Hen.  8,  c.  2,  a  writ  of  right  must 

have  been  founded  on  the  actual  (o)  seisin  of  an  an- 
cestor of  the  demandant  within  sixty  years  (/>),  and  a 
possessory  action  on  the  like  seisin  within  fifty  years  (y), 
computed,  in  each  case,  from  the  teste  of  the  writ,  or, 
in  either  case,  on  the  seisin  of  the  demandant  himself 
Thgee  writs,  as  within  thirty  years  so  computed  (r).     And  in  a  writ  of 
regittd^di^i^  intrusion  the  seisin  of  a  tenant  for  life  was  not  the 
ently  by  differ-  seisin  of  an  ancestor  of  the  remainderman  («).     A  writ 
of  right  also  was  commonly  regarded  as  a  very  vexatious 
proceeding  (^),  as  generally  seeking  to  disturb  a  posses- 
sion which  had  continued  for  a  considerable  time(«), 
and  therefore  not  to  be  lightly  disturbed  (  jt),  because 
of  the  consequence  of  overturning  titles  which  have 
been  supposed  to  exist  for  near  sixty  years  (y ).     Hence 


(0  3  Bl.  Com.  196;  per  Sir  J.  ffarrifufton,  1  Jac  &  W.  632. 

Mansfield,  C.  J.,   Charlmood  y.  (t)  Per  Heath,  J.,  Adams  v. 

Morgan,  1  New  R.  66.  Hadway,  1  Manh.  602. 

(m)  1  Pres.  Ab.  260,  261,  267.  (u)  lb. 

(»)  BeviVi  case,  4  Co.  8.  (a?)  Per  Park,  J.,    WifrUy  ▼. 

io)  lb.  mtint,  9  Bing.  636,  640;  WU- 

Ip)  Sect  1.  dowson  v.  The  Earl  of  Harrimg- 

iq)  Sect  2.  ton,  1  Jac  &  W.  632,  566. 

(r)  Sect.  8.  (y)  Per  Sir  J.  Mansfield,  C.  J., 

1$)  Widdomion  r.  Tk^  Sari  of  (lutrlwood  v.  Morgan,  sapra. 
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the  dislike^  disfavour,  and  discouragement  constantly 
shown  to  the  writ,  and  the  jealousy  with  which  the* 
proceedings  were  watched  (r).  Veiy  great  difficulties 
also  attended  the  proceedings,  and  the  courts,  although 
they  would  aid  a  demandant  in  any  difficulty  arising 
therein  by  the  act  of  God,  acting  on  the  maxim.  Actus 
Dei  neminifacit  injuriam  (a),  almost  invariably  refused 
him  any  aid  for  correcting  any  of  his  own  errors 
therein  (i).  "Wood,  B.,  indeed,  is  said  to  have  had 
always  a  bias  on  the  subject  of  amending  writs  of 
right  (c),  and  is  reported  to  have  said  on  one  occasion 
that  he  could  not  agree  that  writs  of  right  were  to  be 
discouraged  by  the  judges,  while  they  remained  part  of 
the  law  of  the  land,  and  that  he  was  not  for  holding  it 
BO  strict,  but  that  the  rule  to  amend  was  sometimes  to 
be  allowed  {d).  This  bias,  if,  on  the  grounds  assigned 
by  the  learned  judge,  his  view  can  be  properly  so  de- 
signated, has  been  shared  by  another  distinguished 
judge  in  a  still  later  case,  and  on  similar  grounds  but 
more  explicitly  stated.  Thus,  Best,  C.  J.,  said  (^), 
"  Whilst  the  law  allows  writs  of  right  to  be  brought  at 
any  time  within  sixiy  years  from  the  accruing  of  the 
title,  judges  cannot  assent  to  the  argument,  that  all 
such  writs  are  vexatious,  and  that  the  courts  should 
take  advantage  of  any  accident  to  prevent  the  demand- 
ant's proceeding.  Judges  have  no  authority  to  defeat 
a  legal  right,  because  they  think  it  ought  not  to  be 
insisted  on.  K  a  law  be  inconvenient  or  unwise,  I  am 
not  for  defeating  it  by  indirect  means.  Let  the  full 
force  of  its  inconvenience  be  felt,  and  then  the  legis- 
lature will  alter  it  in  a  proper  manner." 

[z)  Slade  t.  Borvland,  2  Bob.  (h)  Adams  t.  Radmay^  supra ; 

&  P.  670 ;  1  N.  R.  66 ;  Jennings  WorUy  v.  Blunt^  supra ;   Jef^ 

▼.  Earl  Howe^  5  L.  J.,  N.  S.,  Cn.  nings  v.  Earl  Howe,  supra. 

12,  U ;  MUler  v.  Miller,  2  Scott,  (e)  9  Biog.  642. 

116.  id)  1  Roscoe,  Real  Prop.  Ac- 

{a)  Tooth  T.  Bagwell,  8  Bing.  tions,  179. 

178.  {e)  Tooth  ▼.  Bagwell,  sapra. 

L.  3b 
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Why  amend- 
ment refused. 


Disregarded  as 
to  equitable 
claims. 


Bight  of  entiy 
existing  after 
sixtj  years. 


A  title  for 
sixty  years 
generally  ac- 
cepted. 


Cantions  when 
resting  on  mere 
possession. 


The  principal  ground  for  not  permitting  an  amend- 
ment in  a  writ  of  right  was  that  it  would  toid  to  relax 
that  vigilance  which  ought  always  to  attend  the  asser- 
tion of  contested  claims ;  for  it  is  essential  to  justice 
that  the  claimant  should,  if  possible,  come  to  the  oourt 
within  such  time  as  his  opponent  may  reasonably  be 
expected  to  be  furnished,  if  at  all,  with  the  evidence  on 
which  he  may  defend  his  right  (/)• 

As  regards  the  limitation  of  time  applied  to  claims 
of  an  equitable  nature  courts  of  equity  never  regarded 
writs  of  right,  or  writs  of  formedon,  or  others  of  the 
same  nature,  but  constantly  acted  upon  the  statute  of 
James  (^). 

Notwithstanding  these  old  Statutes  of  Limitation 
and  the  considerations  in  connection  with  them  h^ne 
noticed,  however,  after  an  adverse  possession  of  six^ 
years  by  which  the  highest  remedy,  the  writ  of  right, 
was  barred,  under  some  circumstances  a  right  of  entiy 
might  still  be  put  in  force  (^).  Thus  the  possessioii 
might  be  by  or  against  the  owner  of  an  interest  less 
than  the  fee  by  virtue  of  such  interest,  and  might  con- 
tinue for  more  than  sixty  years  without  effect  upon  the 
subsequent  interests  (i). 

The  general  rule,  however,  has  always  been  that  a 
title  should  be  shown  for  at  least  sixty  years,  and  wh^ 
so  shown,  and  supported  by  proper  documentary  evi- 
dence, and  accompanied  by  possession  consistent  with 
such  evidence,  and  the  evidence  is  free  from  inference 
impeaching,  such  tide  is  generally  accepted  (A).  If  a 
title  for  that  period  rest  upon  mere  possession,  unac- 
companied by  any  such  evidence,  a  rigid  and  jealous 
investigation  is  essential  for  the  protection  of  a  pnr- 


(/)  Worley  y.  Blunt,  9  Bing. 
685. 

(^)  Per  Lord  Bedesdale,  Chcl- 
mondeley  y.  (Mwten^  2  Jac.  &  W. 
1,  192. 

(A)  BemVi  ea»e,  4  Co.  8,  11  b; 


1  Pres.  Ab.  21 ;  1  B«al  Ftopcrty 
Bep.  p.  40. 

(i)  1  Pica  Ab.  3j»0,  %&X,  267. 

{k)  See  Hajea  on  Cony.  i42, 
4th  ed. 
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cbaaer.  The  poseession  may  have  originated  bj  or 
agamst  a  person  having  only  a  particular  estate,  which 
may  be  still  in  existence,  and  the  title,  good  primd 
facUy  may  prove,  on  the  production  of  the  earlier  evi- 
dence of  it,  defective  (/).  But  in  the  absence  of  such 
evidence  a  purchaser  will  be  compelled  to  take  even 
such  a  tide  (m).  The  precautions,  however,  formerly 
taken  with  such  titles  for  the  safety  and  protection  of 
the  purchaser  are  no  longer  available  (;i) ;  for  fines  and 
recoveries  have  been  abolished  (o),  the  Statute  of 
Fines  (/>)  has  been  practically  repealed,  a  feoffinent 
derived  of  its  tortious  operation  (5^),  and  increased 
jealousy  and  vigUance  in  the  investigation  of  such  a 
title  are  therefore  now  demanded  on  the  part  of  a  pur- 
chaser. 

This  period  of  at  least  sixty  years  is  the  approved  A  title  for  less 
technical  rule  among  conveyancers  (r ),  and  a  title  shown  Perfect!*  """ 
for  only  forty-three  years  was   considered  by   Lord 
Eldon  («)  as  undoubtedly  imperfect  and  unquestionably 
not  satis&ctory. 

When  a  title  is  shown  for  this  period,  mere  sug-  The  rule  not 
gestions  of  probable  or  possible  grounds  of  claim  in  l^^^tions  of 
other  persons  (0>    or  of  suspicion  of  firaud(M),  or  of  defects,  &c. 
doubts  or  rumours  of  defects  (or),  under  circimistances 
existing  more  than  sixty  years  ago,  and  which,  if  well 
founded,   would  affect  the  title,  were   and  are  disre- 
garded.    Moral,  and  not  mathematical,  certainty  must 
govern  (y). 

Various  reasons  for  this  rule  that  the  title  was  to  be  Reasons  for 

the  role. 

(0  IPres.  Ab.  247.  19;  Hillary  v.  Waller,  12  Ves. 

(«i)  lb.  23,  249,  250,  251.  229  ;  Sperling  v.  JVevor,  7  lb. 

(«)  lb.  24,  256.  497. 

Co)  3  &  4  Will.  4,  c.  74.  (t*)  2  Atk.  20;    APQtteen  v. 

(jp)  4  Hen.  7,  c.  24.  Farquhar,  11  Ves.  467;  MouUon 

(5)  8  &  9  Vict  c  106,  a.  4.  v.  Edmonds,  29  L.  J.,  Eq.  181,  1 

(r)  See  Barnwell  ▼.  HarrU,  1  De  Gex,  F.  &  J.  246,  8,  C. 

Taant.  430;  2  V.  &  P.  188,  10th  (»)   See  Lord   Brayhrohe  t. 

cd. ;  1  Pros.  Ab.  20.  Inship,  8  Ves.  417. 

(t)  Paine  v.  Meller,  6  Yes.  349.  (y )  2  Atk.  19. 

\t)  Lydall  v.  We$ton,  2  Atk. 
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shown  for  sixty  years  have  been  assigned.  Sometiines 
the  reason  assigned  is  the  duration  of  human  life  (2), 
sometimes  that  the  old  Statutes  of  Limitation  (a) 
could  not  confer  a  title  in  a  shorter  period  (6),  and 
sometimes  on  both  grounds  (c).  One  ground,  said 
Lord  Lyndhurst((/),  and  the  real  cause,  said  Lord 
Campbell  {e)y  of  the  rule  is  the  duration  of  human  life ; 
for  where,  as  in  the  statute  just  mentioned,  there  are 
exceptions  by  reason  of  infancy  and  other  disabilities, 
there  the  estimate  of  the  life  of  man  is  still  to  be  re- 
garded as  measuring  the  period  during  which  a  title 
must  be  proved  (y ).  Probably  the  limitation  to  a  writ 
of  right  originally  suggested  the  period  of  sixty  years, 
but  did  not,  or  did  not  alone,  furnish  the  ground  and 
reason  of  the  practice  which  requires  the  title  to  be 
deduced  for  that  period  at  least  (^).  The  rule,  how- 
ever, was  never  founded  on  any  assumption  that  it  gave 
a  title  absolutely  safe  against  eviction  (A);  but,  ad- 
mitting that  a  title  shown  for  sixty  years  might  sdll 
be  the  subject  of  eviction,  assumed  that,  after  sixty 
years,  there  was  a  moral  certainty  that  no  &cts  existed 
which  could  support  eviction  (t).  The  probability  is 
that  when  it  became  necessary  to  estabUsh  the  nm'nimnm 
extent  to  which  abstracts  of  title  under  all  circum- 
stances should  reach,  sixty  years  were  fixed  on  as  being 
the  period  when  an  adverse  possession  would  confer  an 
imimpeachable  title  (A),  or,  as  there  can  be  no  mathe- 
matical certainty  (/),  yet  as  there  may  be  a  strong  pro- 
bability, in  &vour  of  a  title  being  good,  as  the  &vour- 
able  result  of  a  scrutiny,  prosecuted  through  the  ret 

(z)  1  Hajes  on  Cody.  564,  5th  (0)  MouUon  y.  Edmondi,  1  De 

ecL  G.,  F.  &  J.  246;  29  L.  J.,  £q.  184; 

{a)  88  Hen.  8,  c.  2 ;  21  Jac.  1,  8  W.  B.  153, 154,  &  C. 

c.  16.  (/)  lb. 

(&)  2  V.  &  P.  182,  10th  ed.;  (a)  1  Hayes' Introd, 282, 5flied. 


1  Pres.  Ab.  260;  Mr.  Tyrell's  Ey.  (A)  lb.  281. 

Beal  Prop.  Rep.  App.  1,  826.  ( 

{0)  9  Jarm.  Ck>nT.  417,  418.  ( 

{d)  Cooper  y.  Emery,  1  Phill.  ( 

898, 889.  20. 


Beal  Prop.  Rep.  App.  1,  826.  (i)  4  Drew.  183,  n. 

{0)  9  Jarm.  Ck>nT.  417,  418.  {h)  9  Jarm.  Gonr.  417,  41& 

{d)  Cooper  y.  Emery,  1  Phill.  (Q  PerLordHardwiclce,2At]L 
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g€st<B  of  the  last  sixty  jears  was  thought  to  afford  that 
probability^  and  as  the  more  extended  the  period  of 
research,  the  greater  the  assurance  of  safety,  conve- 
nience required  and  practice  established  a  conventional 
limit  (m). 

It  has  often  been  lamented,  said  Lord  Mansfield, 
C.  J.  (n),  by  eminent  lawyers,  that  the  period  of  pos- 
session sufficient  to  acquire  a  title  has  not  been  short- 
ened, who  have  thought  that  sixty  years  was  too  long 
a  time  for  titles  to  remain  in  dubio ;  for  whilst  the 
title  to  lands  remains  in  doubt,  all  improvements  are 
suspended.  The  public  interest,  as  well  as  that  of  the 
possessors,  requires  that  titles  should  be  rendered  inde- 
feasible as  soon  as  those  who  may  be  supposed  to  have 
claim  on  estates  have  had  a  &ir  opportunity  of  estab- 
lishing them  (o). 

The  Real  Property  Commissioners  in  their  first 
Report  said  (/>),  although  a  claim  can  seldom  be  set  up 
after  twenty  years'  adverse  possession,  the  instances, 
however  rare,  in  which  this  occurs,  render  all  titles 
questionable  to  the  extreme  limit  ever  allowed;  and 
upon  the  sale  and  mortgage  of  land,  it  is  necessary  that 
every  title  should  be  strictly  examined  for  nearly  a 
century,  and  that  evidence  should  be  given  of  the 
enjoyment,  transfer  and  devolution  of  the  property 
during  that  long  period.  This  is  a  main  cause  of  the 
length  of  abstracts  necessary  to  be  laid  before  convey- 
ancers, and  of  the  harassing  and  expensive  inquiries  to 
which  abstracts  give  rise.    Many  titles,  notwithstanding 

long  enjoyment,  are  found  unmarketable 

From  the  increased  fi^quency  with  which  real  property 
changes  hands  in  modem  times  the  length  of  abstracts 
is  a  growing  evil  which  calls  loudly  for  remedy ;  and 

(i»)  1  Hayes'  Introd.  282,  6th  {p)  Per  Bert,  C.  J.,  T^wth  y. 

ed.  Bagwell,  8  Bing.  878. 

(«)  Charlwood  t.  Morgan,  1  {p)  Page  41. 
New  Bep.  66. 
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we  tlimk  some  diminution  of  this  evil  will  be  proTided 
bj  shortening  and  making  uniform  the  period  of  limi- 
tation, although  to  guard  against  the  &bricatian  of  fee 
gimple  titles  by  persons  in  possession  under  particular 
estates,  it  wiU  still  be  requisite  to  investigate  titles  fiir 
a  greater  number  of  years  than  the  period  of  limitation 
which  may  be  prescribed. 
The  rule  not         On  this  Keport  was  founded  the  3  &  4  WilL  4,  c.  27, 
3^&TwflI  4    ^^^  immediately  after  this  statute  was  passed,  the  que»- 
c.  27.  tion,  whether  the  effect  of  that  statute  would  be  to 

shorten  the  period  of  time  for  which  titles  had  bean 
previously  shown,  or,  in  other  words,  whether  the  old 
period  of  sixty  years,  or  the  extreme  period  of  limita- 
tion mentioned  in  this  statute  {^q\  forty  years,  or  some 
intermediate  period,  should  be  the  rule,  was  much  dis- 
cussed (r).  Some  persons  contended  that  the  efl^ 
of  this  statute  was  to  diminish  the  period,  and  that  a 
title  for  forty  years  ought  to  be  deemed  a  marketable 
title  («).  Others  considered  that  the  old  rule  would 
remain  unaltered  (f),  and  an  eminent  authority  on  soch 
questions  considered  that,  in  practice,  a  convenient  rale 
would  be  adopted,  which,  taking  a  middle  course,  would 
perhaps  be  to  furnish  a  fifty  years'  title  in  ordinaiy 
cases  {u). 
Cooper  T.  At  length  the  question  as  to  the  efifect  of  the  statota 

Emery  .  .  .         . 

^'  in  this  respect  was  raised  in  and  decided  by  the  case  of 

Cooper  V.  Emery  {x).  Lord  Lyndhurst,  C,  there  said, 
^'  It  was  supposed  that  by  the  operation  of  the  act  it 
was  not  necessary  that  the  title  should  be  carried  bade 
as  formerly  to  a  period  of  sixty  years,  but  that  some 
shorter  period  would  be  proper.  It  appears  that  con- 
veyancers have  entertained  different  opinions  on  the 
subject ;  but,  aft;er  coneddering  it,  I  am  of  opinion  that 

(q)  Sect.  17.  9  Beav.  304 ;  Doe  d.  Oorbyn  v. 

(r)  See  2  v.  &  P.  135, 10th  ed.      JBrameton,  8  Ad.  ft  £.  6t. 
(0  See  Oottrell  v.  Watkint,  1  (t)  1  Hayes'  Introd.  281. 

Beay.  861;  HodgUmon^.  Oocper,         («)  2  V.  &  P.  188,  lOth  ed. 

(X)  1  Pha  388. 


TEKDORe  AKD  PtJRCHABEBS.  743 

the  statute  does  not  introduce  any  new  rule  in  this 
respect ;  and  that  to  introduce  any  new  rule  shortening 
the  period  would  affect  the  security  of  titles.  One 
ground  of  the  rule  was  the  duration  of  human  life^  and 
that  is  not  affected  by  the  statute.  It  is  true  that  in 
other  respects  the  security  of  a  sixty  years'  title  is  better 
now  than  it  was  before.  But  I  think  that  is  not  a 
sufficient  reason  for  shortening  the  period — ^for  adopting 
forty  years,  or,  as  it  has  be6n  suggested  by  a  high 
authority,  fifly  years  instead  of  sixty,  I  think  the  rule 
ought  to  remain  as  it  is,  and  that  it  would  be  dangerous 
to  make  any  alteration." 

In  Moulton  v.  Edmonds  {,y\  Lord  Campbell,  C, 
said,  he  did  not  think  that  ^*  this  statute  in  any  respect 
abridges  the  period  of  sixty  years  for  which  previously 
a  good  title  must  have  been  proved  by  the  vendor,  al- 
though attempts  have  been  made  by  very  distinguished 
persons  to  abridge  this  period,  so  as  to  &cilitate  the 
transfer  of  real  property."  For  although  the  statute 
bars,  as  well  estates  and  interests  lying  behind  an  estate 
tail  which  is  barred  (^),  as  those  in  reversion  expectant 
on  a  lease  for  years  in  writing  reserving  a  yearly  rent 
of  twenty  shillings  and  upwards  where  the  rent  is  wrong- 
fidly  received  by  any  person  (a),  yet  even  a  possession 
of  sixty  years  and  upwards  may  still  happen  to  be  by 
or  against  only  a  tenant  for  life,  or  a  tenant  for  years, 
other  than  under  such  a  lease,  and  therefore  of  no  avail 
against  those  claiming  in  remainder  or  reversion,  after 
such  tenancies.  And  Lord  Langdale,  M.  R.,  on  one 
occasion  (li)  said,  ^^  I  am  very  much  afraid  that  one  of 
the  objects  of  the  legislature  in  passing  the  act  of  limi- 
tation referred  to,  namely,  that  of  shortening  the  period 
of  deducing  titles,  has  not  been  effected  in  consequence 
of  the  construction  put  upon  that  statute." 

(y)  1  De  Q.,  F.  &  J.  246,  250.  (h)  Hodgkinton  t.  Cooper,  9 

(2)  Sects.  21—23.  Beay.  a09. 

(a)  Sect.  9. 
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And  does  not  Neither  does  the  statute  preclude  a  purchaser  from 
S^  reqnhwd  requiring,  under  all  circumstances,  the  title  to  he  de- 
for  a  longer  duced  for  more  than  sixty  years.  The  rule  is,  in 
effect,  that  a  purchaser  cannot  object  to  a  title  shown 
for  that  period,  and  not  that  he  cannot,  under  any 
circumstances,  call  for  the  title  to  be  shown  for  a 
longer  period,  as  he  certainly  may  under  some  circum- 
stances (c). 
Natureof  titles  The  title  to  renewable  leaseholds  frequently  involves 
leaseholds.  ^  embarrassing  questions.  These  interests  are  most  com- 
monly derived  from  spiritual  and  eleemoqmaiy  corpo- 
rations and  other  public  bodies  (</),  but  sometimes  from 
private  persons ;  and  the  Jessors,  from  motives  of  kind- 
ness, or  of  interest,  or  both,  having  renewed,  in  many 
cases  for  generations  («),  such  interests,  the  lessees  under 
such  leases  have  been  sometimes  led  to  conceive  and 
cherish  the  hope  or  the  expectation  that  renewal  would 
be  continued  as  of  course,  and  on  that  hope  or  expecta- 
tion have  expended  considerable  sums  in  substantial  and 
permanent  improvements  of  the  property,  granted  sub- 
leases of  parts  of  it  at  improved  rents,  mortgaged  it, 
have  made  it  a  provision  for  their  fiunilies,  and  even- 
tually have  regarded  the  privilege  of  renewal  as  a  right, 
and  thus,  in  effect,  subverting  the  title  of  the  lessors  (/)• 
When,  however,  on  appUcation  by  the  lessees  for  re- 
newal, the  lessors  were  found  to  be  entitled  either  to 
demand  increased  fines  on  renewal  (^),  or  to  refuse  re- 
newal altogether  on  any  terms  (A),  the  precise  nature  of 
the  interest  of  the  lessees  clearly  appeared,  and  unless 
such  hope  or  expectation  had  been  superinduced  hj 
assurances,  or  hints,  or  other  conduct,  of  the  lessors  in- 
ducing the  lessees  to  expend  their  money  upon  the  pro- 

(o)  See  Parr  t.  Lovegrove,  4  (/)  See  ClavUm  t.  Att,'6tiL, 

Drew.  170.  Earl  Grey  and  atkdrs,  inin. 

(lO  See  9  Bear.  304 ;  1  Coop.  (a)  lb. 

Bep.  Ch.,  temp.  Lord  Cottenham,  (A)  lb. ;  Hayward  t.  Pile,  17 

97;  17  W.  R.  701.  W.  B.  701. 

{e)  See  1  Coop,  snpra,  121. 
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perty  or  to  do  aiiytliing  by  which  they  would  become 
losers,  and  especially  to  produce  a  gain  to  the  lessors  (t), 
neither  the  mere  practice  of  renewal,  however  long  con- 
tinued (A),  nor  the  fines  paid  on  renewal  (/),  nor  the 
expenditure  by  the  lessees  from  time  to  time  in  im- 
proving the  property  (m),  have  been  sufficient  to  convert 
that  privilege  into  a  right  (n), 

A  right  of  renewal  most  commonly  arises  by  express  Right  of  re- 
contract;  and  the  extent  of  the  right  so  created  is  a  fre-  "^^^^^  ^™' 
quent  subject  of  htigation ;  and  the  question  has  gene-  by  contract, 
rally  been  whether  the  renewal  is  to  be  for  a  limited 
period  only,  or  perpetual  (o) ;  and  unless  the  contract 
show  clearly  that  the  renewal  is  to  be  perpetual  the 
courts  lean  against  giving  that  interpretation  to  the 
contract  {p) ;  although  when  the  contract  is  clear  that 
the  renewal  is  to  be  perpetual,  they  wiU  enforce  it  {q). 
But  even  in  that  case  the  lessee,  to  entitle  himself  to  the 
renewal,  must  strictly  perform  his  part  of  the  con- 
tract (r). 

(i)  See  Floyd  v.  Buokland,  2  {d)  ffinde  v.  Skinner,  2  P.W. 

Freem.  268 ;  Allan  y.  Bower,  8  196,  on  which  see  8  Atk.  88 ;  Iff- 

B.  C.  C.  148;  1  Coop.  Rep.  Ch.,  gulden  y.  May,  aupra;    City  of 

temp.  Lord  Cottenham,  p.  124  ;  1  London  y.  Mitford,  14  lb.  41 ;  1 

Arnold's  Rep.  814.  Eden,  846, 848,  n.  (a);  Browne  y. 

{k)  See  Baynkam   y.    Guy*8  Tighe,  supra;  13  Beay.  478;  18 

Hospital,  8  Ves.  298;   Baton  y.  lb.  404;  Hare  y.  Burges,  4  K.  & 

Lyon,  lb.  694;  Iggulden  y.  May,  J.  45. 

9  lb.  881,  833  ;  1  Eden,  846,  849,  (p)  Russell  y.  Darwin,  2  B.  C. 

n.(a);  l4tY9A,2ai2  et  seq.\  4  Cm.  C.  689,  n.;  Tutton  y.  Foote,  lb. 

Dig.  429,  430.  686 ;  2  Cox,  174 ;  Hyde  y.  Skin^ 

(0  Redshaw  r.  Governor  and  ner,  supra ;  Igqulden  y.  May,  7 

Company  of  Bedford  Level,   1  East,  237;   2  New  Rep.  449;  9 

Eden,  846;  849,  n.  (a) ;  8  Atk.  87,  Ves.  815;  Moore  y.  Foley,  6  Ves. 

^i    Iggulden   y.  May,    snpra;  232;  i)(»9P/i7i^y.  JIfi/Z,  1  Mad.541; 

Browne  y.  Ughe,  8  Bli.  272;  2  Maxwell  y.  Ward,  18  Pri  674; 

CL  &  F.  396,  408,  A  (7. ;  4  Crn.  Browne  y.  Ughe,  supra ;   Price 

Dig.  427.  V.  Assheton,  1  You.  &  C,  Ex.  f* 


Cm)   See   14  Vea.  889  et  seq.-,  {q)  Ftimival  y.  Crewe,  8  Atk. 

1  Too.  &  C,  Ex.  Rep.  92 ;  4  Cru.  88;  Willan  y.  Willan,  16  Ves.  84; 

Dig.  424.  Browne  y.  Tighe,  supra ;  Ha/re  y. 

(n)  Clayton  y.  Att- Oen.,  Earl  Burges,  supra. 

Grey  and  others,  1  Coop.  Rep.  (r)  See  Gourlay  y.  The  Duke  of 

Ch.,  temp.  Lord  Cottenham,  97,  Somerset,  1  Ves.  &  B.  68;  Thomp- 

Arnold's  Rep.  812,  n.  (p),  S,  C;  sonr.  Guyon,  5  Sim.  65;  Ruhery 

Simpson  y.  Clayton,  4  Bing.  N.  C.  y.  Jervoise,  1  T.  R,  229 ;  Job  y. 

758,  Arnold's  Kep.  299,  S.  C,  Banister,  2  K.  &  J.  874. 
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Len^^  of  tide      The  question,  however,  of  most  frequent  occurrenee 
holds.  ^^  coimection  with  the  immediate  subject  of  this  sectioii 

is,  for  what  period,  in  the  absence  of  express  stipulatios, 
the  title  to  these  renewable  leaseholds  is  to  be  shown. 
The  renewed  lease,  especially  when  granted  by  a  corpo- 
ration or  other  public  body,  is  very  commonly  expressed 
to  be  made  in  consideration  of  the  surrender  of  die 
former  lease,  and  the  former  lease  may  have  been  made 
in  such  terms  as  that  all  persons  acquiring  the  renewed 
lease  are  or  may  be,  in  equity,  affected  by  equities  at- 
taching to  the  lease  surrendered  («).  A  purchaser  of 
the  renewed  lease  has  thus  imposed  upon  him  the  oUi- 
gation  of  investigating  the  title  to  the  smrendered  lease* 
and  has  often  been  compelled,  for  his  own  protection,  to 
carry  the  investigation  to  such  an  extent  as  to  entail 
upon  the  seller  very  great  hardship  and  expense  (/),  and 
an  unwilling  purchaser  might  insist  on  such  production 
so  far  as  to  render  the  making  out  of  the  title  impracCi'* 
cable ;  but  that  by  no  means  necessarily  follows,  for  when 
you  go  to  a  certain  extent  back,  the  court  necessanly 
resorts  to  &vourable  presumptions,  arising  from  the 
&cts  brought  before  it(w).  With  the  aid  of  these  pre- 
sumptions and  the  provisions  of  the  modem  Statute  cf 
Limitations  applied  to  equitable  titles  (x),  these  titles, 
as  to  this  question,  have  been  placed  on  a  more  certain 
foundation. 

(*)  G^ppin  Y.  JFbmfhongh,  2  («)  9  Bear.  310. 

B.  C.  C.  291.  («)  8  &  4  WilL  4,  c.  27,  «.  U 

(f)  See  ffod^kinion  y.  Qfoper,  —27. 
9  Beat.  S04. 
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21  Jac.  1,  c.  14. 

An  Act  to  admit  the  Subject  to  plead  the  general  issue 
in  Informations  of  Intrusion, 

I.  Where  the  King  oot  of  his  prerogative  royal  may  inforce  the  On  infonnatioiifl 
subject  in  infonDationa  of  intrasion  brought  against  him  to  a  special  ^S^^^^^^S  ^ 
pleading  of  his  title,  the  Kind's  most  excellent  Majesty,  oat  of  his  whereof  the  king 
gracious  disposition  towards  his  loving  subjects,  and  at  their  humble  ^^  ^  ^^  <>' 
Boit  being  willing  to  remit  a  part  of  his  ancient  and  regal  power,  is  tra^  ywn,  the 

well  pleased  that  it  be  enacted,  and  be  it  enacted That  defendant  may 

whensoever  the  King,  his  heirs  or  successors,  and  such  from  or  fiS^SdretS? 
under  whom  the  King  claimeth,  and  all  others  claiming  under  the  poeMseiontui  title 
same  title  under  which  the  King  claimeth,   hath  been  or  shall  ^^'^^* 

be  oot  of  possession  bv  the  snace  of  twenty  years,  or  hath  not  or  ^^* 
shall  not  have  taken  the  pronts  of  any  lands,  tenements  or  heredi- 
taments within  the  space  of  twenty  years  before  any  information  of 
intrasion  brought  or  to  be  brought  to  recover  the  same.  That  in 
every  such  case  the  defendant  or  defendants  may  plead  the  general 
issue,  if  he  or  they  so  think  fit,  and  shall  not  be  pressed  to  plead 
speciallv,  and  that  in  such  cases  the  defendant  or  defendants  shall 
retain  the  possession  he  or  thev  had  at  the  time  of  such  informa- 
tion exhibited,  until  the  title  be  tried,  found  or  adjudged  for  the 
Kinff. 

II.  And  be  it  further  enacted.  That  where  any  information  of  Sctrv/oetiM  ahau 
intrusion  may  fitly  and  aptly  be  brought  on  the  Kme's  behalf,  that  JSftSd'rf  i&ot- 
no  scire  facias  shall  be  brought  whereunto  the  suDJect  shall  be  mation. 
forced  to  a  special  pleading,  and  be  deprived  of  the  grace  intended 

by  this  act. 


15  Cab.  1,  c.  1. 
The  Statute  for  Ireland  is  in  the  same  terms. 
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The  Crown  dis- 
abled to  sae,  or 
impleed  any  per- 
•on  for  any 
manoTB,  lands  or 
beredltaments, 
dtc.,  where  the 
right  hath  not  or 
■hall  not  flnt 
accrue  and  grow 
within  sixty  yean 
next  before  the 
commencing  each 

■Ultf&C, 


9  Geo.  3,  c.  16. 

An  Act  to  amend  and  render  more  effectual  an  Act 
made  in  the  Twenty-first  year  of  the  Reign  of 
King  James  the  Firsts  intituled^  "  An  Act  for  the 
general  Quiet  of  the  Subjects  against  all  Pretences 
of  Concealment  whatsoever. ^^ 

Whereas  an  act  of  parliament  was  made  and  passed  in  the  twenty- 
first  year  of  the  reign  of  Kine  James  the  First,  intituled,  "  An  Aet 
for  toe  general  Quiet  of  the  Subjects  asainst  all  Pretences  of  Con- 
cealment whatsoever ;  and  thereby  the  Kight  and  Title  of  the  King, 
his  Heirs  and  Successors,  in  and  to  all  Manors,  Lands,  Tenements, 
Tithes  and  Hereditaments  (except  Liberties  and  Franchises)  were 
limited  to  Sixty  Years  next  before  the  beginning  of  the  said  Session 
of  Parliament;  and  other  Provisions  and  Regulations  were  thereia 
made,  for  securing  to  all  his  Majesty's  Subjects  the  free  and  quiet 
Enjoyment  of  all  Manors,  Lands  and  Hereditaments,  which  they, 
or  those  under  whom  they  claimed,  respectively  had,  held,  or  en- 
joyed, or  whereof  they  had  taken  the  Rents,  Kevenues,  Issues  or 
Profits,  for  the  Space  of  Sixty  Years  next  before  the  beginning  of 
the  said  Session  of  Parliament:  And  whereas  the  said  Act  is  now, 
by  Efflux  of  Time,  become  ineffectual  to  answer  the  good  End  and 
Purpose  of  securing  the  general  Quiet  of  the  Subject  against  all 
Pretences  of  Concealment  whatsoever:"  Wherefore  be  it  enacted 
by  the  Kin^s  most  excellent  Majesty,  by  and  with  the  assent  and 
consent  of  tne  Lords  spiritual  and  temporal,  and  the  Commons,  ia 
this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  the  King's  Majesty,  his  heirs  or  successors,  shall  not  at 
any  time  hereafter  sue,  impeach,  question  or  implead,  any  person 
or  persons,  bodies  politic  or  corporate,  for  or  in  any  wise  concerning 
any  manors,  lands,  tenements,  rents,  tithes  or  hereditaments  what- 
soever (other  than  liberties  or  franchises)  or  for  or  in  any  wise  coo* 
cerning  the  revenues,  issues  or  profits  thereof,  or  make  any  title, 
claim,  challenge  or  demand,  of,  in  or  to  the  same,  or  any  of 
them,  by  reason  of  any  right  or  title  which  hath  not  first  accsroed 
and  grown,  or  which  shall  not  hereafter  first  accrue  and  g^w, 
within  the  space  of  sixty  years  next  before  the  filing,  issuing  or 
commencing  of  every  such  action,  bill,  plaint,  information,  con- 
mission  or  other  suit  or  proceeding  as  shall  at  any  time  or  tioMS 
hereafter  be  filed,  issued  or  commenced,  for  recovering  the  same,  or 
in  respect  thereof;  unless  his  Majesty  or  some  of  his  progenitarBi 
predecessors  or  ancestors,  heirs  or  successors,  or  some  other  person 
or  persons,  bodies  politic  or  corporate,  under  whom  his  Majesty,  bis 
heirs  or  successors,  any  thing  hath  or  lawfully  claimeth,  or  shall 
have  or  lawfully  claim,  have  or  shall  have  been  answered  by  force 
and  virtue  of  any  such  right  or  title  to  the  same,  the  rents,  reve- 
nues, issues  or  profits  thereof,  or  the  rents,  issues  or  profits  of  any 
honour,  manor  or  other  hereditament,  whereof  the  premises  ta 
question  shall  be  part  or  parcel,  within  the  said  space  of  sixty  years; 
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or  that  the  same  have  or  shall  have  been  duly  id  charge  to  his 
Majesty,  or  some  of  his  progenitors,  predecessors  or  ancestors,  heirs 
or  successors,  or  have  or  shall  have  stood  insaper  of  record  within 
the  said  space  of  sixty  years:  And  that  all  and  every  person  or  ^4nnS?fi^ 
persons,  bodies  politic  and  corporate,  their  heirs  and  successors,  Il^quiet  enjoy- 
and  all  claiming  by,  from  or  under  them,  or  any  of  them,  for  and  ment  thereof,  m 
according  to  their  and  every  of  their  several  estates  and  interests  Jrown^dSlf  ^^ 
which  they  have  or  claim  to  have,  or  shall  or  may  have  or  claim  to 
have,  in  toe  same  respectively,  shall,  at  all  times  hereafter,  quietly 
and  freely  have,  hold  and  enjoy,  against  his  Majesty,  his  heirs  and  suc- 
cessors. Claiming  bv  any  title  which  hath  not  first  accrued  or  grown, 
or  which  shall  not  hereafter  first  accrue  or  grow,  within  the  said  space 
of  sixty  years,  all  and  singular  manors,  lands,  tenements,  rents, 
tithes  and  hereditaments  whatsoever  (except  liberties  and  franchises) 
which  he  or  they,  or  his  or  their,  or  any  of  their  ancestors  or  pre- 
decessors, or  those  from,  by  or  under  whom  they  do  or  shall  claim, 
have  or  shall  have  held  or  enjoyed,  or  taken  the  rents,  revenues, 
issues  or  profits  thereof,  by  the  space  of  sixty  years  next  before  the 
filing,  issuing  or  commencing  of  every  such  action,  bill,  plaint,  in- 
formation, commission  or  other  suit  or  proceeding  as  shall  at  any 
time  or  times  hereafter  be  filed,  issued  or  commenced,  for  recovering 
the  same,  or  in  respect  thereof;  unless  his  Majesty,  or  some  of  his 
progenitors,  predecessors  or  ancestors,  heirs  or  successors,  or  some 
other  person  or  persons,  bodies  politic  or  corporate,  by,  from  or 
under  whom  his  Majesty,  his  heirs  or  successors,  any  thing  hath  or 
lawfully  daimetb,  or  shall  have  or  lawfully  claim,  in  the  said 
manors,  lands,  tenements,  rents,  tithes  or  hereditaments,  by  force 
of  any  right  or  title,  have  been  or  shall  have  been  answered,  by 
virtue  of  any  such  ri^ht  or  title,  the  rents,  revenues,  issues,  or 
other  profits  thereof,  within  the  said  space  of  sixty  years;  or  that 
the  same  have  or  shall  have  been  duly  in  charee,  or  stood  insuper 
of  record  as  aforesaid,  within  the  said  space  of  sixty  years:  And 
furthermore  that  all  and  every  person  and  persons,  bodies  politic  and 
corporate,  their  heirs  and  successors,  and  adl  claiming  or  to  claim  by, 
from  or  under  them,  or  any  of  them,  for  and  according  to  their  and 
every  of  their  several  estates  and  interests  which  they  have  or  claim, 
or  shall  or  may  have  or  claim,  respectively,  shall,  for  ever  hereafter, 
quietly  and  freely  have,  hold  and  enjoy,  all  such  manors,  lands, 
tenements,  rents,  tithes  and  hereditaments  (except  liberties  and 
franchises)  as  they  now  have,  claim  or  enjoy,  or  hereafter  shall 
or  may  have,  claim  or  enjoy,  whereof  his  Majesty,  his  progenitors, 
predecessors  or  ancestors,  or  whereof  his  Majesty,  his  heirs  or  suc- 
cessors, or  he  or  they  by,  from  or  under  whom  his  Majesty,  his 
heirs  or  successors,  any  thing  hath  or  lawfully  claimeth,  or  shall 
have  or  lawfully  claim,  or  some  of  them,  by  force  of  some  right  or 
title  to  the  same,  have  not  or  shall  not  have  been  answered,  by 
virtue  of  such  rizht  or  title,  the  rents,  revenues,  issues  or  profits  m 
thereof,  within  tlie  space  of  sixty  years  next  before  the  filing, 
issuing  or  commencing  of  every  such  action,  bill,  plaint,  informa- 
tion, commission  or  other  suit  or  proceeding  as  shall  at  any  time  or 
times  hereafter  be  filed,  issued  or  commenced,  for  recovering  the 
same,  or  in  respect  thereof,  nor  the  same  have  been  or  shall  have 
been  duly  in  charge,  or  stood  insuper  of  record  as  aforesaid,  within  -nagabmt  an 
the  said  space  of  sixty  years,  against  all  and  every  person  and  per-  JJ^^^fS*"* 
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Interest  tborein,     lona,  their  hei»  and  assigns,  havine,  claiming  or  pretendiDg  to 
j>7  *^^^°^^'  *°^     have,  or  who  shall  or  may  have,  cmim  or  pretend  to  have  toy 
^^'^°8ag^    estate,  right,  title,  interest,  claim  or  demand  whatMwver,  o(^  in  or 
gestion  of  conceal,  to  the  Same,  hy  force  or  colour  of  any  letters  pati?nt»  or  gisnto) 
SSdntogJ&Sffor  '^P?'*  Suggestion  of  concealment  or  wrongful  detaining,  or  oot 
which  judgment     being  in  charge,  or  defective  tides,  or  by,  from  or  under  toy 
^fbe^^iv'  *iSr^     patentees  or  grantees,  or  any  letters  patents  or  grants,  upon  so^- 
^e crownwithin   gestiou  of  Concealment  or  wrongful  detaining,  or  not  bebg  m 
sixty  yean  before  charge,  or  defective  titles,  of  or  for  which  said  manors,  lands,  Vat- 
TOchlS?*^^     ments,  rents,  tithes  and  hereditaments  or  any  of  them,  no  verdict, 
judgment,  decree,  judicial  order  upon  hearing,  or  sentence  of  aov 
court  now  standing  in  force,  hath  been  had  or  given,  or  any  socli 
verdict,  judgment,  decree,  judicial  order  upon  hearing,  or  sentence 
of  court,  shall  hereafter  be  had  or  given,  in  any  action,  bill,  plaint 
or  information,  in  any  of  his  Majesty's  courts  at  Westminster,  ibr 
or  in  the  name  of  the  King's  Majesty,  or  any  of  his  anceston,  pro- 
genitors, predecessors,  heirs  or  successors,  or  of  any  of  the  said 
patentees  or  grantees,  or  for  their  or  any  of  their  heirs  or  aligns, 
within  the  space  of  sixty  years  next  before  the  filing,  issoing  or 
commencing  of  every  such  action,  bill,  plaint,  information,  com- 
mission or  other  suit  or  proceeding  as  shall  at  any  time  or  times 
hereafter  be  filed,  issued  or  commenced,  for  recoTcring  the  aame^  or 
in  respect  thereof  as  aforesaid. 
In  what  cases  the       II.  Provided  always,  and  be  it  enacted.  That  where  the  rats, 
rents  and  p^ta     revenues,  issues  or  profits  of  any  manors,  lands»  tenements,  dthei 
rtJ3?b?diem^  to  OT  hereditaments,  are  or  shall  be  in  charge,  by,  to  or  widi  any 
be  duly  In  chaige.   auditor  or  auditors,  or  other  proper  officer  or  officers  of  the  revenne, 
such  rents,  revenues,  issues  and  profits,  shall  be  held,  deemed  and 
taken  to  be  duly  in  charge  within  the  meaning  and  intent  of  tbii 
act ;  any  usaee  or  custom  to  the  contrary  notwithstanding. 
Gases  wherein  HI.  Frovioed  always.  That  this  act,  or  any  thing  thmn  con- 

TOvcrsions  or  re.  tained,  shall  not  extend  to  bar,  impeach  or  hinder  his  Majety,  his 
CrownTofany^  heirs  or  successors,  of,  for  or  from  any  manors,  tenements,  renti» 
nuuior,  kc,  are  tithes  or  hereditaments,  whereof  any  reversion  or  remainder  now  is  in 
impolSied'byUiis  ^**  Majesty,  for  or  concerning  the  said  reversion  or  remainder;  nor 
act.  of,  for  or  from  any  reversion  or  remainder,  or  possibility  of  rewr- 

sion  or  remainder,  in  any  of  his  Majesty's  progenitors  or  prede- 
cessors, or  ancestors,  which  by  the  expiration,  end  or  other  deter^ 
mination  of  any  limited  estate  of  fee-simple,  or  of  any  fee-tail  or 
other  particular  estate,  haih  or  ought  to  have  first  follen  or  become 
in  possession,  or  which  shall  or  may  or  ought  hereafter  first  to  &H 
or  come  in  possession,  within  the  space  of  sixty  years  next  before 
the  filing,  issuing  or  commencing  of  any  such  action,  bill,  plaint, 
information,  commission  or  other  suit  or  proceeding,  as  shall  at 
any  time  or  times  hereafter  be  filed,  issued  or  commenced,  for  le- 
covering  the  same,  or  in  respect  thereof;  nor  of,  for  or  from  any  right 
^  or  title  first  accrued  or  grown  to  his  Majesty,  or  any  of  bis  pro- 
genitors, predecessors  or  ancestors,  or  which  ^all  first  accrue  or 
grow  to  bis  Majesty,  or  any  of  his  heirs  or  successors,  of,  is  or  to 
any  manors,  lands,  tenements,  rents,  tithes  or  hereditaments,  at 
any  time  or  times  within  the  space  of  sixty  years  next  before  the 
filing,  issuing  or  commencing  of  any  such  action,  bill,  plaint,  in- 
formation, commission  or  other  suit  of  proceeding  as  shall  at  any 


9  GEO.  3,  c.  16.  751 

time  or  times  hereafter  be  filed,  iasaed  or  commenced,  for  recover- 
ing  the  same,  or  in  respect  thereof,  and  not  before. 

IV.  Provided  also,  and  be  it  enacted  by  aathority  of  the  present  Limitati<m  of  the 
parliament.  That  this  act,  or  any  thing  therein  contained,  shull  not  {fg^^  ^^uie 
extend  to  any  manors,  lands,  tenements,  rents,  tithes  or  heredita-  crown  of  anj 
ments,  mentioned  to  be  granted  or  conveyed  by  any  of  his  Majesty's  umited  estate,  &c 
progenitors,  predecessors  or  ancestors,  or  by  any  other  under 
whom  his  Majesty  claimetb,  to  any  person  or  persons,  of  any 
limited  estate  in  fee-simple,  or  of  any  estate  in  tail,  or  other  parti- 
cnlar  estate,  which  several  estates  (if  the  same  had  been  good  and 
efiectual  in  law),  have  or  ought  to  have  first  fallen  or  become  in 
possession,  or  will  or  ought  first  to  fall  or  come  in  possession, 
within  the  space  of  sixty  years  next  before  the  filing,  issuing  or 
commencing,  of  any  such  action,  bill,  plaint,  information,  commis- 
sion, or  other  suit  or  proceeding  as  shall  at  any  time  or  times  here- 
after be  filed,  issued  or  commenced,  for  recovering  the  same,  or  in 
respect  thereof  as  aforesaid ;  nor  to  any  manors,  uinds,  tenements, 
rents,  tithes  or  hereditaments,  mentioned  to  be  granted  or  conveyed 
by  any  of  his  Majesty's  progenitors,  predecessors  or  ancestors,  or 
by  any  other  under  whom  his  Majesty  claimetb,  to  any  person  or 
persons  in  fee-tail,  or  other  particular  estate,  whereof  the  reversion 
or  inheritance  (if  such  estate  tail,  or  other  particular  estate,  had 
been^ood  and  effectual  in  law)  should  have  been  and  continued  in 
his  Majesty,  or  any  of  his  progenitors,  predecessors  or  ancestors,  or 
should  or  ought  hereafter  to  be  and  continue  in  his  Majesty,  his 
heirs  or  successors,  at  any  time  within  the  space  of  sixty  years 
next  before  the  filing,  issuing  or  commencing  of  any  such  action, 
bill,  plaint,  information,  commission  or  other  suit  or  proceeding  as 
shall  at  any  time  or  times  hereafter  be  filed,  issued  or  commenced| 
for  recovenng  the  same,  or  in  respect  thereof  as  aforesaid. 

Y.  Provided  also,  and  be  it  euacted  by  the  authority  of  this  The  said  maBora, 
present  parliament.  That  all  and  singular  the  said  manors,  lands,  ^'^^^^I^Saon 
tenements  and  hereditaments,  shall  at  all  times  hereafter  be  holden  the  oauai  tenuxea, 
of  his  Majesty,  his  heirs  and  successors,  and  of  other  person  and  J^TJ^  "^ 
persons,  bodies  politic  and  corporate,  their  heirs  and  successors  re- 
spectively,  by  the  same  tenures,  services,  fee-farms,  chief  rents, 
heriots  and  other  duties,  to  all  intents  and  purposes  as  the  same 
should  or  ought  of  right  to  have  been  holden  if  the  estates,  rights 
and  interests,  established  and  made  sure  by  this  present  act  nad 
been,  before  the  making  of  this  act,  firm,  good,  and  effectual  in 
law. 

VI.  Saving  to  every  person  and  persons,  bodies  politic  and  cor-  oenem  raaerra- 
norate,  their  heirs  and  successors  (other  than  his  most  excellent  Uon  of  rights. 
Migesty,  his  heirs  and  successors,  and  other  than  all  patentees  or 
grantees  of  concealments  or  defective  titles,  and  all  and  every  per- 
son or  persons  claiming  from,  by  or  under  them,  or  any  of  them, 
for  or  in  respect  or  by  reason  of  any  such  patents  or  grants  of  con- . 
cealments  or  defective  titles)  all  such  rights,  title,  interest,  estate, 
rents,  commons,  customs,  duties,  profits  and  other  claims  and  de- 
mands whatsoever,  in,  to  or  out  of  the  said  manors,  lands,  tene- 
ments, tithes  or  hereditaments,  as  they^  or  any  of  them  bad  or 
ought  to  have  had  before  the  making  of'^this  act;  any  thing  in  this 
act  to  the  contrary  notwithstanding. 
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ProTtaioa  for  VII.  ProYided  also,  and  be  it  enacted,  That  where  any  fee  hrm 

S^rnsodt^M      ^^^  ^'  Other  rent  or  rents  have  been  or  shall  be  answered  and 
ftfm  or  other         actually  paid  to  the  King's  Majesty,  or  to  any  his  predecessors, 
bem'iiSd  wfthto *  heirs  OF  succBssors,  within  the  space  of  sixty  years  next  before  aa 
A  limited  tim«.       action,  bill,  plaint,  information,  commission  or  other  suit  or  pro- 
ceeding shall  at  any  time  or  times  hereafter  be  filed,  issued  or  com- 
menced, for  recovering  the  same,  or  in  respect  thereof,  out  of  any 
manors,  lands,  tenements  or  hereditaments,  of  which  manors,  lands^ 
tenements  or  hereditaments,  the  estates,  rights  or  interests  being 
defective,  are  established,  and  made  sure  by  this  present  act,  that 
the  King's  Majesty,  his  heirs  and  successors,  shall  from  henceforth 
for  ever  bave,  hold  and  enjoy  the  said  rents,  and  arrearages  thereof, 
in  such  manner  and  form,  and  as  fully  and  amply,  as  the  same  are 
or  were  enjoyed  at  any  time  within  the  said  space  of  sixty  yeark 
Right noder  any         YIII.  Provided  always,  and  be  it  enacted,  That  nothing  in  thu 

fT*"!?™™****       act  contained  shall  extend  or  be  prejudicial  to  the  right,  title  or 
Crown  ox  any  i»i»  'V..  r     i      ^ 

numors,  &c.  made  Claim  of  any  person  or  persons  m  or  to  any  manors,  lands,  teae- 
befwe  i8t  Jan.,      ments  or  hereditaments,  by  virtue  of  or  under  any  grant  or  grants, 
judiced*b/thi»       betters  patent  or  letters  patents,  from  any  of  his  Majesty's  pro- 
act,  genitors,  ancestors  or  predecessors,  or  by  virtue  of  or  under  any 
grant  or  grants,  letters  patent  or  letters  patents,  from  his  Majesty, 
made  or  passed  before  the  first  day  of  January,  one  thousand  seven 
hundred  and  sixtv-nine;  so  as  such  right,  title  or  claim,  be  prosecuted 
with  eflect  by  bill,  plaint,  information  or  other  suit  or  proceeding, 
in  some  of  his  Majesty's  Courts  of  Record  at  Westminster,  withm 
—if  inraaecnted       the  space  of  one  year  from  the  first  day  of  January,  one  thousand 
within  a  year.        seven  hundred  and  sixty-nine. 

Right  of  the  IX.  Provided  always,  and  be  it  enacted.  That  nothing  in  this 

iaSr*£.^aiin    ^^^  contained  shall  extend  or  be  prejudicial  to  any  right,  title  or 
the  manor  of         claim,  which  his  Majesty  now  hath  to  any  lauds,  tenements  or 
East  Greenwich,     heroditameuts,  within  the  manor  of  East  Greenwich,  in  the  county 
SivJSJT*^*^'"*'*     of  Kent:  or  to  any  messuages,  lands,  tenements  or  hereditaments, 
— notprejodioed     ^"^'^^^^^  the  precinct,  district  or  liberty  commonly  called  the  Savoy, 
'    in  the  county  of  Middlesex;  or  to  any  the  manors,  messnages,  ad- 
vowsons,  buildings,  lands,  tenements,  hereditaments  and  appurte- 
nances, being  the  estate  and  possession  of  the  late  hospital  of  the 
Savoy,  or  of  the  master  and  chaplains  of  the  said  hospital:  so  assach 
right,  title  or  claim,  be  prosecuted  with  effect  by  bill,  plaint,  infor- 
— it  proeeeated       mation,  or  Other  suit  or  proceeding,  in  some  of  his  Majesty's  Courts  of 
within  two  years.    Record  at  Westminster,  within  the  space  of  two  years  from  the  first 

day  of  January,  one  thousand  seven  hundred  and  sixty-nine. 

FmoTision  de-  X.  Provided  always,  and  be  it  enacted  by  the  authority  of  this 

OTsSSi^ot  be***"  present  parliament,  That  no  putting  in  charge,  nor  standing  insaper, 

deemed  a  patting    nor  takiu?  or  answering  the  iarm  rents,  revenues  or  profits  of  any 

lll^Sr^orSSng   °^  *^®  ®*"^  manors,  lands,  tenements  or  hereditaments,  by  force, 

or  answering  by     coloor  or  pretext  of  any  letters  patent  or  grants  of  concealm^ita^ 

orto  the  Crown,     or  defective  titles,  or  of  manors,  lands,  tenements  or  hereditaments, 

out  of  charge,  or  by  force,  colour  or  pretext,  of  any  inqoisitions, 

presentments,  by  or  by  reason  of  any  commission  or  other  authority 

to  find  out  concealments,  defective  titles  or  lands,  tenements  or 

hereditaments  out  of  charge,  shall  be  deemed,  construed  or  taken 

to  be  a  putting  in  charge,  standing  insuper,  or  taking  or  answering 

the  farm  rents,  revenues  or  profits  by  or  to  his  Majesty,  or  any  m 

his  progenitors  or  predecessors,  heirs  or  successors^  nnieas  there- 
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upon  8tich  manors,  lands,  tenements  or  hereditaments,  have  been 
or  shall  be,  upon  some  information  or  suit,  on  the  behalf  of  his 
Majesty,  or  some  of  his  progenitors  or  predecessors,  heirs  or  suc- 
cessors, upon  a  lawful  verdict  given  or  to  be  given,  or  demurrer  in 
lav7  adjudged,  or  upon  a  hearing,  ordered  or  decreed  for  his  Majesty, 
or  some  of  his  progenitors  or  predecessors,  heirs  or  successors,  or 
some  of  them,  withm  the  space  of  sixty  years  next  before  the  filing, 
issuuig  or  commencing  of  every  such  action^  bill,  plaint,  informa- 
tion, commission  or  other  suit  or  proceedings  as  snail  at  any  time 
or  times  hereafter  be  filed,  issued  or  commenced,  for  recovering  the 
same,  or  in  respect  thereof  as  aforesaid. 


48  Geo.  3,  c.  47. 

An  Act  for  quieting  Possessions  and  confirming  de- 
fective Titles  in  Ireland^  and  limiting  the  Right  of 
the  Crown  to  sue  in  manner  therein  mentioned ; 
and  for  the  Relief  of  Incumbents  in  respect  of 
Arrears  due  to  the  Crown,  during  the  Incumbency 
of  their  Predecessors.  [27th  May,  1808.] 

Whereas  by  an  act,  passed  in  the  ninth  year  of  his  present  Ma-  Brit.  Act,9  0eo.8, 
jesty's  reign,  mtituled,  "  An  Act  to  amend  and  render  more  effectual  JiVi!!?^!?' 
an  Act  made  in  the  twenty-first  year  of  the  reign  of  King  James  ' 

the  First,  intituled,  <  An  Act  for  the  general  Quiet  of  the  Subjects 
against  all  Pretences  of  Concealment  whatsoever,'''  it  was  enacted, 
that  the  king's  Majesty,  his  heirs  and  successors,  should  not  im- 
plead for  any  manors,  lands,  or  hereditaments  whereon  the  right  to 
such  lands,  manors  or  hereditaments  did  not  or  should  not  have 
accrued  within  sixty  years  next  before  the  commencement  of  any 
suits  instituted  in  respect  of  the  same :  and  whereas  it  is  expedient 
to  limit  in  like  manner  the  right  and  title  of  his  Majesty,  his  heirs 
and  successors,  in  and  to  all  manors,  lands,  tenements,  rents,  tithes 
and  hereditaments  (except  liberties  and  franchises)  in  Ireland  to 
sixty  years  next  before  the  commencement  of  any  suit  or  proceeding 
for  the  same,  and  to  secure  to  all  his  Majesty's  subjects  the  free  and 
quiet  enjoyment  of  all  manors,  lands,  tenements^  rents,  tithes,  and 
hereditaments  which  they  or  those  under  whom  they  claim  respec- 
tively have  held  or  enjoyed,  or  whereof  they  have  taken  the  rents, 
revenues,  issues  or  profits,  for  the  space  of  sixty  years  next  before 
the  commencement  of  any  suit  or  proceeding  for  the  same ;  where- 
fore be  it  enacted  by  the  king's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same.  That  the  king*s  Majesty,  his  heirs  or  successors,  His  MajMty  shau 
shall  not  at  any  time  hereafter  sue,  impeach,  question  or  implead  any  not  sue  (in  ire- 
person  or  persons,  bodies  politic  or  corporate  in  Ireland,  for  or  in  SJJte'whS^the 
any  vrise  concerning  any  manors,  lands,  tenements,  rents,  tithes,  or  right  bath  not 
hereditaments  whatsoever  (other  than  liberties  or  franchises)  or  for  JJJiwcrwrwSSi 
L.  3  0 
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sixty  jean  before 
the  oommenoe- 
ment  of  such  salt. 


The  eat^eet 
quieted  on  pos- 
■eeeslon  of  sixty 
yeexs. 


In  what  oaseB  the 
rents  and  profits 
of  entates  shall  be 
deemed  in  charso. 


or  in  any  wise  conoerniDff  the  revenues,  issues,  or  profits  Aereo(  or 
make  any  title,  claim,  cballeDge  or  demand  of,  in,  or  to  the  ttme 
or  any  of  them,  by  reason  of  any  right  or  title  which  hath  notfint 
accrued  or  grown,  or  which  shall  not  hereaflter  first  accrue  or  grow 
within  the  space  of  sixty  years  next  before  the  filing,  iasoing,  or 
commencing  of  every  snch  action,  bill,  plaint,  information,  eoD- 
mission  or  other  suit  or  proceeding,  as  shall  at  any  time  or  times  hoe- 
aiter  be  filed,  issued,  or  commenced  for  recovering  the  same  or  in  re> 
spect  thereof,  nnless  his  Majesty,  or  some  of  his  progenitors,  pred^ 
cessors,  heirs  or  successors,  or  some  other  person  or  persons,  bodifs 
politic  or  corporate,  under  whom  his  Mnjesty,  bis  hein  or  saoees- 
sors,  any  thing  hath  or  lawfully  claimeth,  or  shall  have  or  law- 
fully claim,  have  or  shall  have  been  in  the  actual  seisin  thereof,  or 
have  or  shall  have  been  answered  by  force  and  virtue  of  any  right 
or  title  to  the  same,  the  rents,  revenues,  issues,  or  profits  thereof,  or 
the  rents,  issues,  or  profits  of  any  honors,  manors,  or  other  here- 
ditaments, whereof  the  premises  in  question  shall  be  part  or  psreet, 
within  the  said  space  of  sixty  years,  or  that  the  same  have  or 
shall  have  been  duly  in  charge  to  his  Majesty,  or  some  of  hb  pro- 
genitors, predecessors  or  ancestors,  heirs  or  successors,  within  the 
said  space  of  sixty  years:  and  that  all  and  every  person  or  persons, 
bodies  politic  and  corporate,  their  heirs  and  assigns,  and  all  claim- 
ing by,  from,  or  under  them  or  any  of  them,  for  and  aocordinff  to 
their  and  every  of  then-  several  estates  and  interests  which  mey 
have  or  claim  to  have,  or  shall  or  may  have  or  claim  to  have  in  the 
same  respectively,  shall  at  all  times  hereafter  quietly  and  freely 
have,  hold,  and  enjoy,  against  his  Majesty,  his  heirs  and  saeee»- 
sors,  claiming  by  anv  title  which  hath  not  first  accrued  or  gro«pt 
or  which  shall  not  hereaf^  first  accrue  or  grow  within  toe  itid 
space  of  sixty  years,  all  and  singular  manors,  lands,  teoeoients, 
rents,  tithes  and  hereditaments  whatsoever  (except  libertieB  tad 
franchises)  which  he  or  they,  or  his  or  their  or  any  of  their  anes»- 
tors  or  predecessors,  or  those  from,  by  or  under  whom  they  do  or 
shall  claim,  or  shall  have  held  or  enjoyed  or  taken  the  rents 
revenues,  issues  or  profits  thereof  by  the  space  of  sixty  yean  next 
before  the  filing,  issuing  or  commencing  of  every  such  action,  bill 
plaint,  information,  commission  or  other  suit  or  proceeding,  as  sbsU 
at  any  time  or  times  hereafter  be  filed,  issued  or  commenced  ibr 
recovering  the  same,  or  in  respect  thereof,  unless  his  Majesty,  or 
some  of  his  progenitors,  predecessors  or  ancestors,  heirs  or  sseees- 
sors,  or  some  other  person  or  persons,  bodies  politic  or  corporate, 
by,  from,  or  under  whom  his  Majesty,  his  heirs  or  successors,  any 
thing  hath  or  lawfully  claimeth,  or  shall  have  or  lawfully  cbim  in 
the  said  manors,  lands,  tenements,  rents,  tithes,  or  hereditaments, 
by  force  of  any  right  or  title  have  or  shall  have  been  in  the  acioal 
seisin  thereof,  or  have  been  or  shall  have  been  answered  by  virtse 
of  any  such  right  or  title,  the  rents,  revenues,  issues,  or  other 
profits  thereof,  within  the  said  space  of  sixty  years,  or  that  the 
same  have  or  shall  have  been  duly  in  charge  as  albrenid  within 
the  said  space  of  sixty  years. 

II.  Provided  always,  and  be  it  enacted.  That  where  the  rents^ 
revenues,  issues  or  profits  of  any  manors,  lands,  tenement^  tithei 
or  hereditaments  are  or  shall  be  in  charge,  by,  to,  or  with  an? 
auditor  or  auditors,  or  proper  ofiicer  or  officers  of  tlie  vevenoe,  sadi 
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rents,  revenaes,  isfioes  and  profits  shall  be  held,  deemed  and  taken 
to  be  duly  in  charge  within  the  intent  and  meaning  of  this  act;  any 
usage  or  custom  to  the  contrary  notwithstanding. 

III.  Provided  always,  That  this  act  or  any  thing  herein  con-  Reyenionsor 
tailed  shall  not  extend  to  bar,  impeach,  or  hinder  his  Majesty,  his  remaindOTinthe 

1.  r  c  £}  *  -."^A       Crown  of  any 

heirs  or  successors,  of,  for,  or  from  any  manors,  tenements,  rents,  landa  shatt  not  be 
tithes,  or  hereditaments,  whereof  any  reversion  or  remainder  now  impewshed  by  thia 
is  in  his  Majesty,  for  or  concerning  the  said  reversion  or  remainder,  J^^iiiJdetermu' 
nor  of,  for,  or  from  any  reversion  or  remainder  or  possibility  of  nation  of  the  par- 
reversion  or  remainder  in  any  of  his  Majesty's  progenitors,  pre-  "*^"^  *•**'*• 
decessors  or  ancestors,  which  by  the  expiration,  end,  or  other  de- 
termination of  any  limited  estate  of  fee  simple,  or  of  any  fee  tail  or 
other  particular  estate,  hath  or  ought  to  have  first  fallen  or.become 
in  pomession,  or  which  shall  or  may  or  ought  hereafter  first  to  fall 
or  come  in  possession  within  the  space  of  sixty  years  next  before 
the  filing,  issuing  or  commencing  of  any  such  action,  bill,  plaint, 
information,  commission,  or  other  suit  or  proceeding,  or  shall  at 
any  time  or  times  hereafter  be  filed,  issued,  or  commenced  for 
recovering  the  same  or  in  respect  thereof;  nor  of,  for,  or  from  any 
right  or  title  first  accrued  or  grown  to  his  Majesty,  or  any  of  his 
progenitors,  predecessors  or  ancestors,  or  which  shall  first  accrue  or 
grow  to  bis  Majesty,  or  any  of  his  heirs  or  successors,  of,  in,  or  to 
any  manors,  lands,  tenements,  rents,  tithes  or  hereditaments,  at  any 
time  or  times  within  the  space  of  sixty  years  next  before  the  filing, 
issuing,  or  commencing  of  any  such  action,  bill,  plaint,  informa- 
tion, commission,  or  other  suit  or  proceeding,  as  shall  at  any  time 
or  times  hereafter  be  filed,  issued  or  commenced  for  recovering  the 
same  or  in  respect  thereof,  and  not  before. 

IV.  Provided  also,  and  be  it  enacted.  That  all  and  singular  the  Lands  abaii  be 
said  manors,  lands,  tenements,  tithes  and  hereditaments,  shall  at  all  golden  of  the 
times  hereafter  be  holden  of  his  Majesty,  his  heirs  and  successors,  usuai'tennraa,  ^ 
and  of  other  person  or  persons,  bodies  politic  and  corporate,  their  Bervicee,  and 
heirs  and  successors  respectively,  by  the  same  tenures,  services,  ^^^^^' 

fee  farms,  chief  rents,  quit  rents,  heriots,  and  other  duties,  to  all 
intents  and  purposes  as  the  same  should  or  ought  of  right  to  have 
been  holden  if  the  estates,  rights  and  interests  established  and  made 
sure  by  this  present  act  had  been  before  the  makin?  of  this  act  firm 
and  effectual  in  law:  saving  to  every  person  and  persons,  bodies 
politic  and  corporate,  their  heirs  and  successors  (other  than  his 
most  excellent  Majesty,  his  heirs  and  successors)  all  such  rights, 
title,  interest,  estate,  rents,  commons,  customs,  duties,  profits,  and 
other  claims  and  demands  whatsoever,  into  or  out  of  the  said 
manors,  lands,  tenements,  tithes  or  hereditaments,  as  they  or  any 
of  them  had  or  ought  to  have  had  before  the  passing  of  this  act; 
any  thing  in  this  act  to  the  contrary  notwithstanding. 

V.  Provided  also,  and  be  it  enacted.  That  where  any  fee  farm  where  rents  shall 
rent,  or  other  rent  or  rents  have  been  or  shall  be  answered  and  ^,^**.^J**®, 
actually  paid  to  the  king's  Majesty,  or  to  any  of  his  predecessors,  yeaw,1thcy° hau  ^ 
heirs  or  successors,  within  the  spncc;  of  sixty  years  next  before  any  remain  payable. 
action,  bill,  plaint,  information,  commission,  or  other  suit  or  pro- 
ceeding shall  at  any  time  or  times  hereafter  be  filed,  issued  or  com- 
menced for  recovering  the  same,  or  in  respect  thereof,  out  of  any 

manors,  lands,  tenements,  tithes,  or  hereditaments,  of  which  manors, 
lands,  tenements,  tithes,or  hereditaments,  theestates,  rights  or  interests 

3  C  2 
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beiD^  defective,  are  established  and  made  sare  by  this  present  aet, 
that  Ilia  Majesty,  bis  heirs  and  saccessors,  shall  from  henceforth  for 
ever  have,  hold,  and  enjoy  the  said  rents  and  arrearages  thereof  in 
such  manner  and  form  and  as  fully  and  as  amply  as  the  same 
are  or  were  enjoyed  at  any  time  within  the  said  space  of  sxtj 
years. 
J^njjjjn|g^  VI.  And  be  it  further  enacted.  That  in  all  cases  where  any 

be  liable  toarrean  ^^^^  or  other  dues  in  the  nature  or  lien  of  rents  now  are  or  shall 
of  Crown  rente  hereafter  become  doe  and  payable  to  his  Majesty^  his  heirB  aod 
thd?1n(^b«ip7.  Mccessors,  out  of  or  char^ble  upon  any  rectories,  vicarages, 
*  curacies  or  other  ecclesiastic  benefices,  or  payable  by  the  rectors, 
vicars,  curates,  or  other  ecclesiastical  parsons^  the  incnmbents 
thereof  respectively  having  respectively  actual  care  of  sools,  socfa 
rectors,  vicars,  curates,  or  other  ecclesiastical  persons,  or  any  of 
them,  shall  not  be  subject  or  liable  to  or  compellable  to  pay  or 
satisfy  to  his  Majesty,  his  beuis  or  successors,  any  arrear  or  arrears 
of  such  rent  or  rents,  or  other  dues  which  shall  have  aecmed  or 
shall  hereafter  accrue  due  and  payable  before  the  accruing  of  tiie 
tide  of  such  rector,  vicar,  curate  or  other  ecclesiasdeal  person  to 
such  rectories,  vicarages,  curacies  or  other  ecclesiastical  benefices 
aforesaid ;  and  that  no  distress,  action,  suit  or  other  proceeding 
whatsoever  shall  be  made,  brooght,  commenced  or  prosecuted 
against  any  such  rector,  vicar,  curate,  or  other  ecclesiastical  person 
during  his  life,  or  against  hb  lands,  tenements,  goods  or  cnattds 
atler  his  death,  for  any  such  arrear  or  any  part  thereof^ 


7  &  8  Vict.  c.  105. 

An  Act  to  confirm  and  enfranchise  the  Estates  of  the 
conventionary  Tenants  of  the  ancient  assessionable 
Manors  of  the  Duchy  of  Corntoall,  and  to  quiet 
Titles  within  the  County  of  Cornwall  as  against 
the  Duchy;  and  for  other  Purposes, 

[9th  August,  1844.] 

The  claims  of  the  LXXI.  And  be  it  enacted,  That  the  Duke  of  Cornwall  shall  not 
^er^ytobe*"  **  ^^J  ^^^  hereafter  sue,  impcAch,  question,  or  implead  any  per- 
be  bwred  by  the  SOU  for  or  in  anywise  concerning  any  lands,  manors,  tenements, 
u^  of  sixty  rents,  tithes,  or  hereditaments  whatsoever  situate,  issuing,  or 
"'"'  arising  in  the  county  of  Cornwall  Mother  than  liberties  or  fran- 

chises, and  other  than  mines,  minerals,  stone,  or  substrata),  or  for 
or  in  anywise  concerning  the  revenues,  issues,  and  profits  thereof, 
or  make  any  title,  claim,  challenge,  or  demand  of,  on,  or  to  the 
same  or  an^  of  them  (except  as  aforesaid  j,  by  reason  of  any  right 
or  title  which  bath  not  first  accrued  or  grown,  or  which  shall  not 
have  first  accrued  or  grown,  within  the  space  of  sixty  years  next 
before  the  filing,  issuing,  or  commencing  of  ever^  'soch  aetioa, 
bill,  plaint,  information,  commission,  or  other  suit  or  proceed- 
ing, as  shall  at  any  time  or  times  hereafter  be  filed,  issued,  «r 
commenced  for  recovering  the  same,  or  in  respect  thereof  oalcss 


years. 


7  &  8  VICT.  c.  105.  757 

^e  Doke  of  Cornwall,  or  some  other  person  under  whom  the  Duke 
of  Cornwall  any  thing  hath  or  lawfully  claimeth^  or  shall  hereafter 
have  or  lawfully  claim,  in  the  said  manors,  lands,  tenements,  rents, 
tithes,  or  hereditaments,  by  force  of  any  right  or  title,  hath  or  shall 
have  been  answered  by  force  and  virtue  of  any  such  right  or  title  to 
the  same,  the  rents,  revenues,  issues,  or  pronts  thereof,  within  the 
said  space  of  sixty  years,  or  that  the  same  have  or  shall  have  been 
duly  in  charge  to  the  Duke  of  Cornwall,  or  have  or  shall  have  stood 
insuper  of  record  within  the  space  of  sixty  years;  and  that  all  persons, 
for  and  according  to  their  and  every  of  their  several  estates  and 
interests  which  they  have  or  claim  to  have,  or  shall  or  may  have 
or  claim  to  have  in  the  same  respectively,  shall  at  all  times  here- 
after quietly  and  freely  have,  hold,  and  enjoy  against  the  Duke  of 
Cornwall  claiming  any  title  which  hath  not  first  accrued  on  grown 
within  the  said  space  of  sixty  years,  all  and  singular  manors,  lands, 
tenements,  rents,  tithes,  and  hereditaments  whatsoever,  situate,  issu- 
ing or  arisin|^in  the  county  of  Cornwall  (except  as  aforesaid),  which 
they,  or  their  or  any  of  their  ancestors  or  predecessors,  or  those 
from  whom,  by  or  under  whom,  they  do  or  shall  claim,  have  or 
shall  have  held  or  enjoyed  or  taken  the  rents,  revenues,  issues,  or 
profits  thereof,  by  the  space  of  sixty  years  next  before  the  filing, 
issuing,  or  commencing  of  every  such  action,  bill,  plaint,  informa- 
tion, commission,  or  other  suit  or  proceeding  as  shall  at  any  time  or 
times  hereafter  be  filed,  issaed,  or  commenced  for  recovering  the 
same,  or  in  respect  thereof,  unless  the  Duke  of  Cornwall,  or  some 
other  person  under  whom  the  Duke  of  Cornwall  any  thine  hath 
or  lawfully  claimeth,  or  shall  have  or  lawfully  claim,  in  the  said 
manors,  lands,  tenements,  rents,  tithes,  or  hereditaments,  by  force 
of  any  risht  or  title,  hath  been  or  shall  have  been  answered  by 
virtue  of  any  such  right  or  title,  the  rents,  revenues,  issues, 
or  profits  thereof,  within  the  said  space  of  sixty  years,  or  that  the 
same  have  or  shall  have  been  duly  in  charge,  or  stood  insuper  of 
record  as  aforesaid,  within  the  said  space  of  sixty  years. 

LXXII.  Provided  always,  and  be  it  enacted.  That  the  Duke  of  The  claims  of  tbe 
Cornwall,  or  any  person  under  whom  the  Duke  of  Cornwall  hath  Duke  not  to  be 
or  lawfully  claimeth,  or  shall  hereafter  have  or  lawfully  claim  as  JJtung  »*manor 
aforesaid,  shall  not  be  deemed,  for  the  purposes  of  this  act,  to  have  in  charge,  of 
been  answered  by  force  or  virtue  of  any  such  right  or  title,  the  ^TjifJi^SJI™* 
rents,  revenues,  issues,  or  profits  of  any  lands,  manors,  tenements,  "         ^^"^ 
rents,  tithes  or  hereditaments  which  shall  have  been  held  or  enjoyed, 
or  of  which  the  rents,  revenues,  issues,  or  profits  shall  have  been 
taken,  by  any  other  piersou  by  the  space  of  sixty  years  next  before 
the  filing,  issuing,  or  commencing  of  any  such  action,  suit,  bill, 
plaint,  information,  commission,  or  other  suit  or  proceeding  for 
recovering  tbe  same,  or  in  respect  thereof,  by  reason  of  the  same 
having  been  part  or  parcel  of  any  honour  or  manor  or  other  here- 
ditament of  which  the  rents,  revenues,  issues,  or  profits  shall  have 
been  answered  to  the  Duke  of  Cornwall,  or  any  other  person  under 
whom  the  Duke  of  Cornwall  hath  or  lawfully  claimeth,  or  shall 
hereafter  have  or  lawfully  claim  as  aforesaid,  or  w<hich  honour  or 
manor  or  other  hereditament  shall  have  been  duly  in  charge  to  the 
Duke  of  Cornwall,  or  to  or  with  any  ofiicer  of  the  Duchy  of  Corn- 
wall, or  stood  insuper  of  record  as  aforesaid. 

LXXIII.  And  be  it  enacted,  That  the  Duke  of  Cornwall  shall  g^™/o2Swiai 
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to  mines  to  be  not  806,  impeach,  question,  or  implead  any  person  for  or  in  any- 
Su>iStoiffo£S  ^^  concerning  any  mines,  minerals,  stone,  or  sabstrata  in,  upon, 
and  ezcTofliTeiy  under,  or  of  any  lands,  manors,  tenements,  or  hereditamenta  what* 
working  the  socYcr  situate  in  the  county  of  Cornwall,  where  such  lands,  manora, 

mtnes  for  sixty  tenements,  or  hereditaments  shall  have  been  held  or  enjoyed  by 
such  person,  or  any  person  by,  through,  or  under  whom  he  claims, 
or  any  person  whomsoever  other  than  the  Dake  of  Cornwall,  or 
any  person  claimin|^  under  him,  for  a  period  of  sixty  years  or  more 
before  the  filing,  issuing,  or  commencing  any  action,  biU,  plaint, 
information,  commission,  or  other  suit  or  proceeding  in  respect  of 
such  mines,  minerals,  stone,  or  sabstrata,  without  interraption^  or 
disturbance  by  the  Duke  of  Cornwall,  or  any  person  claiming 
under  him,  and  where  such  mines,  minerals,  stone,  or  sabstrata 
have  been  substantially  worked  and  gotten  at  any  time  daring 
the  said  period  by  the  person  who  has  so  held  and  enjoyed  the 
said  landb,  manors,  tenements,  or  hereditaments,  and  such  mineit 
minerals,  stone,  or  substrata  have  not  been  at  any  time  during  die 
said  period  of  sixty  years  worked  and  gotten,  or  the  tolls^  does, 
royalties,  and  other  profits  thereof  received  or  enjoyed,  by  the  Dake 
of  Cornwall  or  some  person  claiming  under  him. 
-«;»)ytiiop«i-  LXXIV.  And  be  it  enacted,  that  the  Duke  of  Cornwall  shall 
foTonehun^  ^^^  ^^^  impeach,  question,  or  implead  any  person  for  or  in  anywise 
yean.  concerning  any  mines,  minerals,  stone,  or  substrata  in,  upon,  ander, 

or  of  any  lands,  manors,  tenements,  or  hereditaments  whatsoever 
situate  in  the  county  of  Cornwall,  where  such  lands,  manors,  tene* 
ments,  or  hereditaments  shall  have  been  held  or  enjoyed  by  sach 
person,  or  any  person  by,  through,  or  under  whom  he  cuums,  or  any 
person  whomsoever  other  than  toe  Duke  of  Cornwall,  or  any  pcnoa 
claiming  under  him,  for  a  period  of  one  hundred  years  before  the 
filing,  issuing,  or  commencing  any  action,  bill,  plaint,  information, 
commission,  or  other  suit  or  proceeding  in  respect  of  such  mines, 
minerals,  stones,  or  substrata,  without  interruption  or  diatarbance 
by  the  Duke  of  Cornwall,  or  any  person  claiming  under  him,  and 
where  such  mines,  minerals,  stones,  or  substrata  shall  not  have 
been  at  any  time  during  the  said  period  of  one  hundred  yens 
worked  and  gotten,  or  the  tolls,  dues,  royalties,  or  other  profits 
thereof  received  or  enjoyed,  by  the  Duke  of  Cornwall  or  sone 
person  claiming  under  him. 
Rents,  *c  In  LXX V.  Provided  always,  and  be  it  enacted.  That  where  Ae 

jSSS^Sr'wbe  "^"^  revenues,  issues,  or  profits  of  any  manors,   lands,  tene- 
deemed  In  charge,  ments,  tithes,  or  hereditaments  are  or  shall  be  duly  in  charge 
by,  to,  or  with  any  proper  officer  of  the  Duchy  of  Cornwall,  sodi 
rents,  revenues,  issues,  and   profits  shall  be  held,  deemed,  and 
taken  to  be  duly  in  charge  within  the  meaning  and  intent  of  this 
act,  any  usage  or  custom  to  the  contrary  notwithstanding. 
JoM  "t  to'SSi       LXXVL  Provided  always,  and  be  it  enacted.  That  this  act,  or 
to  ran  uu  they       &Dy  thing  herein  contained,  shall  not  extend  to  bar,  impeach,  or 
J^n^  P<»-         hinder  the  Duke  of  Cornwall  of,  for,  or  from  any  manors,  tene* 
ments,  rents,  tithes,  or  hereditaments  whereof  any  reversion  or  re- 
mainder now  is  in  his  royal  highness  Albert  Edward  now  Duke  of 
Cornwall,  for  or  concerning  the  said  reversion  or  remainder,  nor 
of,  for,  or  from  any  reversion  or  remainder,  or  possibility  of  re- 
version or  remainder,  in  any  of  his  said  roysi  highnesa's  nrogeni- 
tora^  predecessors  or  ancestors  fur  tlie  time  being  entitlea  feo  the 
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reveimes  of  the  said  duch^,  iK'hicb  by  the  expiration,  end,  or  other 
determination  of  any  limited  estate  has  or  ought  to  have  fidlen  or 
become  in  poesession,  or  which  shall  or  may  or  onght  hereafter 
first  to  fall  or  come  in  possession,  within  the  space  of  sixty  yean 
next  before  the  filing,  issuing,  or  commencing  of  any  such  action, 
bill,  plaint,  information,  commission,  or  other  suit  or  proceeding  as 
shall  at  any  time  or  times  hereafter  be  filed,  issued,  or  commenced 
for  recovering  the  same,  or  in  respect  thereof,  nor  of,  for,  or  from 
any  right  or  title  first  accrued  or  grown  to  the  Duke  of  Cornwall, 
or  which  shall  first  accrue  or  grow  to  the  Duke  of  Cornwall,  of, 
in,  or  to  any  manors,  lands,  tenements,  rents,  tithes,  or  heredi- 
taments Qt  any  time  or  times  within  the  space  of  sixty  years 
next  before  the  filing,  issuing,  or  commencing  of  any  such  action, 
bill,  plaint,  information,  commission,  or  other  suit  or  proceeding  as 
shall  at  any  time  or  times  hereafter  be  filed,  issued,  or  commenced 
for  recovering  the  same,  or  in  respect  thereof,  and  not  before. 

LXXVII.  Provided  also,  and  be  it  enacted,  That  this  act  or  any  —nor  to  heredita- 
thing  herein  contained  shall  not  extend  to  any  manors,  lands,  5J2i*gmnt2  foT* 
tenements,  rents,  tithes,  or  hereditaments  mentioned  to  be  granted  limited  esutea  tni 
or  conveyed  by  the  Duke  of  Cornwall,  or  by  any  other  under  such  eetates  laii. 
whom  the  Duke  of  Cornwall  claimeth,  to  any  person  or  persons 
for  any  limited  estate  in  fee  simple  or  any  estate  in  tail  or  other 
particular  estate,  which  several  estates  (if  the  same  had  been  good 
and  effectual  in  law)  have  or  ought  to  nave  first  fallen  or  become 
in  possession,  or  will  or  ought  first  to  fall  or  come  in  possession, 
within  the  space  of  sixty  years  next  before  the  filing,  issuing,  or 
commencing  of  any  such  action,  bill,  plaint,  information,  commis- 
sion or  other  suit  or  proceeding  as  shall  at  any  time  or  times  here- 
after be  filed,  issued,  or  commenced  for  recovering  the  same  or  in 
respect  thereof  as  aforesaid,  nor  to  any  manors,  lands,  tenements, 
rents,  tithes,  or  hereditaments  mentioned  to  be  granted  or  conveyed 
by  any  of  the  predecessors,  progenitors,  or  ancestors  of  his  said 
royal  highness  Albert  Edward  Duke  of  Cornwall  for  the  time  being 
entitled  to  the  revenues  of  the  said  Duchy  of  Cornwall,  or  by  any 
other  under  whom  his  said  royal  highness  claimeth,  to  any  person 
or  persons  in  fee  tail  or  other  particular  estate,  whereof  the  rever- 
Bion  or  inheritance  (if  such  estate  tail  or  other  particular  estate 
had  been  eood  and  effectual  in  law)  should  have  been  and  con- 
tinued in  his  said  royal  highness,  or  should  or  ought  hereafter  to  be 
and  continue  in  the  Duke  of  Cornwall,  at  any  time  within  the 
space  of  sixty  years  next  before  the  filing,  issuing,  or  commencing 
of  any  such  action,  bill,  plaint,  information,  commission,  or  other 
suit  or  proceeding  as  shall  at  any  time  or  times  hereafter  be  filed, 
issued,  or  commenced  for  recovering  the  same  or  in  respect  thereof 
as  aforesaid. 

LXXXVII.  Provided  always,  and  be  it  enacted,  That  this  act  or  Act  not  to  affect 
any  thing  herein  contained  shall  in  no  wise  alter  or  afiect  the  ^®f°i**'^oo* 
operation,  extent,  or  construction  of  an  act  made  and  passed  in  the  ^^  **  ®'  ^^' 
session  holden  in  the  second  and  third  years  of  the  reign  of  his 
late  majesty  Kin^  William  the  Fourth,  intituled  "  An  Act  for 
shortening  the  Time  required  in  Claims  of  Modus  decimandi,  or 
Exemption  from  or  Discharge  of  Tithes,"  or  any  thing  therein 
contained. 
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ProrisioDi  for 
Umltaiiona  of 
actions,  fte.  to 
apply  onlj  to 
laDd«,&c.  In 
Ooniwall. 


LXXXVIIl.  Provided  always,  and  be  it  enacted  and  declared, 
That  the  provisions  berein-before  contained  for  the  limitation  of 
actions  and  suits,  and  the  several  other  provisions,  matters,  and 
things  herein  contained,  shall  apply  only  to  lands,  manors,  tene- 
ments, rents,  tithes,  mines,  minerals,  stone,  substrata,  heredita- 
ments, and  other  things  situate,  issuing,  arising,  or  being  in  the 
county  of  Cornwall. 


All  minerals 
under  the  sea- 
shore and  other 
places  below 
high-water  maxfc 
In  Cornwall  are 
rested  In  his 
Royal  Highness 
the  Prince  of 
Wales  and  Duke 
of  OomwalL 


All  minerals 
below  low-water 
mark  adjacent  to 
theooiiDtyof 
Cornwall  are 
vested  in  the 
Qneen  In  right  of 
her  Crown. 


Interpretation  of 
terms. 


21  &  22  Vict.  c.  109. 

An  Act  to  declare  and  define  the  respective  Rights  of 
Her  Majesty  and  of  His  Royal  Highness  the 
Prince  of  Wales  and  Duke  of  Cornwall  to  the 
Mines  and  Minerals  in  or  under  Land  lying  behw 
High-water  Mark,  within  and  culjacent  to  the 
County  of  Cornwall,  and  for  other  Purposes. 

[2d  August,  1858.] 

I.  All  mines  and  minerals  lying  under  the  seashore  between  high 
and  low  water  marks  within  the  said  county  of  Cornwall,  and 
under  estuaries  and  tidal  rivers  and  other  places  (below  bigb- 
water  mark),  even  below  low-water  mark,  being  in  and  part  of 
the  said  county,  are,  as  between  the  Queen's  Majesty  in  right  of 
her  Crown  on  the  one  hand,  and  his  royal  Highness  Albert  Ed- 
ward Prince  of  Wales  and  Duke  of  Cornwall  in  right  of  his  Dochy 
of  Cornwall  on  the  other  hand,  vested  in  his  said  Royal  Higbnesi 
Albert  Edward  Prince  of  Wales  and  Duke  of  Cornwall  in  right  of 
the  Duchy  of  Cornwall  as  part  of  the  soil  and  territorial  possesions 
of  the  said  duchy;  but  this  declaration  is  not  to  extend  to  the  mines 
and  minerals  in  or  under  land  below  high-water  mark  which  it 
part  and  parcel  of  any  manor  belonging  to  her  Majesty  in  right  of 
her  Crown. 

JI.  All  mines  and  minerals  lying  below  low- water  mark  nnder 
the  open  sea,  adjacent  to  but  not  being  part  of  the  countv  of  Corn- 
wall, are,  as  between  the  Queen's  Majesty  in  right  of  her  Crowa 
on  the  one  hand,  and  his  royal  Highness  Albert  £dward  Prince  of 
Wales  and  Duke  of  Cornwall  in  right  of  his  Dochy  of  Corovall 
on  the  other  hand,  vested  in  her  Majesty  the  Queen  in  right  of 
her  Crown,  as  part  of  the  soil  and  territorial  possessions  of  the 
Crown. 

VIII.  In  this  act  the  following  expressions  and  words  shall 
have  the  several  meanings  hereby  assigned  to  them,  unless  there 
is  something  in  the  context  repugnant  to  such  construction;  the 
expressions  "  Duke  of  Cornwall"  and  '*  Duke  of  Cornwall  for  the 
time  being"  shall  comprehend  the  personage  for  the  time  beug 
entitled  to  the  revenues  of  the  Ducny  of  Cornwall,  and  shall  in- 
clude her  Majesty,  her  heirs  and  successors,  when  there  may  be  no 
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Duke  of  Cornwall;  the  expression  ''mines  and  minerals"  shall 
comprehend  all  mines  and  minerals,  and  all  quarries,  veins,  or  beds 
of  stone,  and  all  substrata  of  any  other  nature  whatsoever,  and  the 
ground  and  soil  in,  upon,  and  under  which  such  mines  and  minerals, 
quarries,  veins,  or  beds  of  stone,  and  other  substrata  He ;  and  the 
words  **  the  county  of  Cornwall"  shall  mean  the  said  county  ex- 
clusive of  any  lands  added  thereto  or  taken  therefrom  by  an  act 
passed  in  the  seventh  and  eighth  years  of  the  reign  of  her  present 
Majesty,  chapter  sixty-one. 


23  &  24  Vict.  c.  53. 

An  Act  for  the  Limitation  of  Actions  and  Suits  by 
the  Duke  of  Cornwall  in  relation  to  Real  Pro-- 
perty^  and  for  authorizing  certain  Leases  of  Pos- 
sessions  of  the  Duchy.  [23d  Jiily,  I860.] 

I.  All  the  provisions  of  the  said  act  of  the  ninth  year  of  King  ptovIaIods  of 
George  the  Third  now  applicable  to  her  Majesty,  her  heirs  and  9  Oeo.  8,  c.  16,  m 
successors,  shall  extend  and  be  applicable  to  the  Duke  of  Cornwall,  ^'^^d'raUs 
in  like  manner  as  if  the  same  were  re-enacted  and  the  Duke  of  to  extend  to  the 
Cornwall  were  throughout  mentioned  or  referred  to  where  the  i>nkeo«Ooniw»u. 
"king's  Majesty"  or  "  his  Majesty"  is  in  the  said  act  mentioned 

or  referred  to,  subject  nevertheless,  as  to  the  property  and  posses- 
sions included  in  this  act,  to  the  provisions  contained  in  sections 
seventy-two  and  seventy-five  of  the  act  of  the  seventh  and  eighth 
years  of  her  Majesty  afclove  referred  to  with  respect  to  the  property 
and  possessions  included  therein. 

II.  Provided  always,  That  nothing  hereinbefore  contained  shall  Kotung  to  affect 
extend  to  the  property  or  possessions  in  relation  to  which  provision  P'SI7?i?Ilff  **!  mn 

«        ^v       !•     •       •  /.  •  J        •  J    j«  •  M*         a'-li        •      7 « 8  VIct.  c.  Iw, 

for  the  limitation  of  actions  and  suits  and  lor  quieting  titles  is  8&8wui.4,c.7i, 
made  by  the  said  act  of  the  seventh  and  eighth  years  of  her  and2&8 wiu. 4, 
Majesty,  or  affect  the  provisions  of  the  act  of  the  session  holden  in  ^  ^^* 
the  second  and  third  years  of  his  late  Majesty,  chapter  seventy- 
one,  "  for  shortening  the  time  of  prescription  in  certain  cases,"  or 
of  the  act  of  the  same  session  of  parliament,  chapter  one  hundred, 
"  for  shortening  the  time  required  in  claims  of  modus  decimandi 
or  exemption  from  or  discharge  of  tithes." 

IV.  In  the  construction  of  this  act  the  expression  "  the  Duke  ConstmcUon  of 
of  Cornwall"  shall  include  as  well  his  royal  Highness  Albert  Ed-  ?pu?J''JJ^, 
ward  now  Duke  of  Cornwall  as  his  predecessors  and  successors  waii.'* 
Dukes  of  Cornwall,  and  also  the  Queen's  most  excellent  Majesty 
and  her  predecessors  and  successors.  Kings  and  Queens  of  England, 
for  the  time  beinff  entitled  to  the  lands  and  possessions  of  the 
Duchy  of  Cornwall  or  the  revenues  thereof  during  a  vacancy  of 
the  Duchy  of  Cornwall. 
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The  Crown  not  to 
sue  after  sixty 
years  by  reason 
of  lands  haying 
been  in  diaise. 


Provlslona  of  {hla 
act  to  apply  to 
actions  by  the 
Duke  of  Cornwall, 
and  to  proTisiona 
of  7  ft  8  Ylct 
c.  106,  and  28  4^34 
Vict,  c  68. 


24  &  25  Vict.  c.  62. 

An  Act  to  amend  the  Act  of  the  Ninth  Year  of  King 
George  the  Thirds  Chapter  Sixteen^  for  quieting 
Possessions  and  Titles  against  the  Crown  y  and 
also  certain  Acts  for  the  like  Object  relating  to 
Suits  by  the  Duke  of  ComtoalL 

[1st  August,  1861.] 

Whereas  by  an  act  passed  io  the  ninth  year  of  King  Greorge  the 
Third,  chapter  sixteen,  provision  is  made  for  limiting  the  right  of 
the  King's  Majesty  to  sue  and  implead  any  person  for  or  concern- 
ing lands  and  hereditaments,  or  the  rents,  issues,  or  profits  tbereaf, 
and  for  quieting  possessions  and  titles  against  the  Crown:  And 
whereas  the  go^  purpose  of  that  act  has  not  been  foUv  obtained 
by  reason  of  we  provisions  therein  relating  to  landa  and  heredita- 
ments which  have  been  in  charge  to  her  Majesty  or  have  stood 
insuper  of  record,  and  also  by  reason  of  certain  provisions  therein 
relating  to  lands  and  hereditaments  part  or  parcel  of  hoooars, 
manors,  or  other  hereditaments :  Be  it  therefore  enacted  by  the 
Qoeea's  most  excellent  Majesty,  by  and  vrith  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  oonmom,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  The  Queen's  Majesty,  her  heirs  and  successon,  shall  not  at 
any  time  hereaf^r  sue,  impeach,  question,  or  implead  any  peisoa 
or  persons  for  or  in  anywise  concerning  any  manore,  lands,  teae* 
ments,  rents,  tithes,  or  hereditaments  whatsoever  (other  than 
liberties  or  franchises)  which  such  persoa  or  persons,  or  his  or  their 
or  any  of  their  ancestors  or  predecessors,  or  those  fron,  bv,  or 
under  whom  they  do  or  shall  claim,  have,  or  shall  have  held  or 
enjoyed  or  taken  the  rents,  revenues,  issues,  or  profits  thereof  by 
the  space  of  sixty  years  next  before  the  filing,  issving,  or  con* 
mencmg  of  every  such  action,  bill,  plaint,  information,  eommissios, 
or  other  suit  or  proceeding  as  shall  at  any  time  or  times  hereafter 
be  filed,  issued,  or  commenced  for  recovering  the  same  or  in  re* 
Bpect  thereof,  bv  reason  only  that  the  same  manors,  lands,  tene- 
ments,  rents,  tithes,  or  hereditaments,  or  the  rents,  revenoes,  iooaw, 
or  profits  thereof,  have  or  shall  have  been  in  charge  to  her  Migesiy 
or  tier  predecessors  or  successors,  or  stood  insuper  of  record,  withia 
the  said  space  of  sixty  years,  but  that  such  having  been  in  charge 
and  such  standing  insuper  of  record  shall  be  as  against  such  persoa 
and  persons,  and  all  claiming  by,  from,  or  nnder  them  or  aay  of 
them,  of  no  force  and  effect, 

8.  And  whereas  an  act  was  passed  in  the  session  held  ia  the 
seventh  and  eighth  years  of  her  Majesty,  chapter  one  hundred  and 
^Ye,  "  for  quieting  titles  within  the  county  of  Cornwall  as  against 
the  Duchy  of  Cornwall,  and  other  purposes:"  And  whereas  another 
act  was  passed  in  the  session  held  in  the  twenty-third  and  twenty- 
fourth  years  of  her  Majesty,  chapter  fifty-three,  '*  for  the  limitatioa 
of  actions  and  suits  by  the  Duke  of  Cornwall  in  relation  to  real 
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property,  and  for  other  purposes:"  And  whereas  it  is  expedient 
that  the  limitation  apph'cable  to  actions  and  suits  by  the  Crown 
shoald  be  made  applicable  to  actions  and  suits  by  the  Duke  of 
Cornwall :  Be  it  enacted.  That  the  provisions  of  this  act  herein- 
before contained  applicable  to  the  Queen's  Majesty  shall  extend 
and  be  applicable  to  the  Duke  of  Cornwall,  and  to  the  said  two 
laaC-recited  acts,  in  the  same  manner  as  if  the  Duke  of  Cornwall 
were  hereinbefore  mentioned  or  referred  to  where  the  Queen's  Ma- 
jesty is  mentioned  or  referred  to;  and  this  act  shall  be  construed 
together  with  and  be  deemed  to  form  part  of  the  said  two  last- 
recited  acts. 

3.  The  Qaeen's  Majesty,  her  predecessors  and  successors,  shall  ProTision  as  to 
not  be  held,  deemed,  or  taken,  for  the  purposes  of  the  said  act  of  i^,*^2*tho**' 
the  ninth  year  of  King  George  the  Third,  to  have  been  answered  crown. 

the  rents,  revenues,  issues,  or  profits  of  any  lands,  manors,  tene- 
ments, rents,  tithes,  or  hereditaments  which  shall  have  been  held 
or  enjoyed,  or  of  which  the  rents,  revenues,  issues,  or  profits  shall 
have  been  taken,  by  any  other  persons  or  person,  by  the  space  of 
sixty  years  next  before  the  filing,  issuing,  or  commencing  of  any 
such  action,  suit,  bill,  plaint,  information,  commission,  or  other 
suit  or  proceeding  for  recovering  the  same  or  in  respect  thereof,  as 
in  the  said  act  is  mentioned,  by  reason  only  of  the  same  lands, 
manors,  tenements,  rents,  tithes,  or  hereditaments  having  been 
part  or  parcel  of  any  honour  or  manor  or  other  hereditaments  of 
which  the  rents,  revenues,  issues,  or  profits  shall  have  been  an- 
swered to  her  Majesty  or  her  predecessors  or  successors,  or  some 
other  person  under  whom  her  Majesty  bath  or  lawfully  claimeth 
or  shall  hereafter  have  or  lawfully  claim  as  aforesaid,  or  of  any 
honour,  manor,  or  other  hereditaments  which  shall  have  been  duly 
in  charge  to  her  Majesty,  her  predecessors  or  sacoessors,  or  stood 
insuper  of  record  as  aforesaid. 

4.  In  the  construction  of  the  said  act  of  the  ninth  year  of  King  PrtMrvfng  right 
George  the  Third  and  of  this  act  the  right  or  title  of  the  Queen's  {J^JJS**"**^ 
Majesty,  her  heirs  or  successors,  or  of  the  Duke  of  Cornwall,  to 

any  manors,  lands,  tenements,  rents,  tithes,  or  hereditaments  which 
are  now  or  shall  at  any  time  hereafter  be  subject  to  or  comprised  in 
any  demise  or  lease  for  any  tenn  or  terms  of  years,  or  for  any 
life  or  lives,  granted  by  or  on  behalf  of  her  Majesty,  or  any  of  her 
royal  predecessors  or  successors,  or  the  Duke  of  Cornwall,  shall  not 
be  deemed  to  have  first  accrued  or  grown  until  the  expiration  or 
determination  of  such  demise  or  lease  as  against  any  person  or 
persons  whose  possession,  holding,  or  enjoyment  of  such  manors, 
lands,  tenements,  rents,  tithes,  or  hereditaments,  or  whose  receipt 
of  the  rents,  issues,  or  profits  thereof,  shall  have  commenced  during 
the  term  of  such  demise  or  lease,  or  who  shall  claim  from,  by,  or 
under  any  person  or  persons  whose  possession,  holding,  or  enfoy- 
ment  of  such  manors,  lands,  tenements,  rents,  tithes,  or  hereclita- 
ments,  or  whose  receipt  of  the  rents,  issues,  or  profits  thereof,  shall 
have  so  commenced  as  aforesaid. 

6.  Nothin^^  contained  in  this  act  shall  extend  to  any  action,  Act  not  to  aiipij 
bill,  plaint,  information,  commission,  or  other  suit  or  proceeding  to  existing  soita. 
instituted  or  commenced  before  the  passing  of  this  act  and  now 
pending. 


764  APPENDIX. 


2  &3  Will.  4,c.  71. 

An  Act  for  shortening  the    Time  of  Prescription  in 
certain  Cases.  [Ist  August,  1832.] 

Whbbeas  the  ezprewion  "  time  immemorial,  or  time  whereof  die 
meoiory  of  man  runneth  not  to  the  contrary,"  is  now  by  the  lav 
of  England  in  many  cases  considered  to  inclnde  and  denote  the 
whole  period  of  time  from  the  reign  of  King  Richard  the  First, 
whereby  the  title  to  matters  that  have  been  lone  enjoyed  is  some- 
times defeated  by  showing  the  commencement  of  such  enjoyment, 
which  is  in  many  cases  prod  active  of  inconvenience  and  injostice; 
for  remedy  thereof  be  it  enacted  by  the  Kind's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  aasembied, 
Claims  to  right  of  and  by  the  aathority  of  the  same,  That  no  claim  which  may  be 
common  and  other  lawfully  made  at  the  common  law,  by  custom,  prescription  or 
SS*t?  Nj'drf^  gnint,  to  any  right  of  common  or  other  profit  or  benefit  to  be  taken 
after  thirty  yean'  and  enjoyed  from  or  upon  any  land  of  oar  sovereign  lord  the  King, 
showta^'the  com-  ^^  ^^'"^  ^^  successors,  or  any  land  being  parcel  of  the  Dochy  of 
mencement;      '   Lancaster  or  of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or 
lay  person,  or  body  corporate,  except  such  matters  and  things  as 
are  herein  specially  provided  for,  and  except  tithes,  rent  and  ad- 
vices, shall,  where  such  right,  profit  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming  riffht  thereto 
without  interruption  for  the  full  period  of  thirty  years,  be  defeated 
or  destroyed  by  showing  only  that  such  right,  profit  or  k>enefit  was 
first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty 
years,  but  nevertheless  such  claim  may  be  defeated  in  any  otho' 
—after  ttztr         ^^7  ^V  ^^^^^  ^^®  Bame  is  now  liable  to  be  defeated ;  and  wboi 
yean'  enjoyment    sucQ  right,  profit  or  benefit  shall  have  been  so  taken  and  enjoyed 
litaoiufte^^ien      ^  aforesaid  for  the  full  period  of  sixty  years,  the  right  thereto 
had hyooaaeiTor  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
agreement.  that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree- 

ment expressly  made  or  given  for  that  purpose  by  deed  or  writing. 
In  claims  of  right  1 1*  And  be  it  further  enacted.  That  no  claim  which  may  be 
of  way  or  other  lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
pCTtoiTto  he^  gi^nt,  to  any  way  or  other  easement,  or  to  any  watercoarse,  or 
twenty  yean  and  the  use  of  any  water,  to  be  enioyed  or  derived  unon,  over,  or  from 
forty  yean.  ^j^y  ]f|Q^  q^  water  of  our  said  lord  the  King,  his  neirs  or  suooeseors, 

or  beine  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of 
Comwdl,  or  being  the  property  of  any  ecclesiastical  or  lay  person, 
or  body  corporate,  when  such  way  or  other  matter  as  herein  last 
before  mentioned  shall  have  been  actually  enjoyed  by  any  penoa 
claiming  right  thereto  without  interruption  for  the  full  penod  of 
twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that 
such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to 
such  period  of  twenty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liabfe  to 
be  defeated ;  and  where  such  way  or  other  matter  as  herein  last 
before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the 
full  period  of  forty  years,  the  right  thereto  shall  be  deemed  abso- 
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late  and  indefeasible,  nnless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  given  or  made  for 
that  purpose  by  deed  or  writing. 

III.  And  be  it  further  enacted,  That  when  the  access  and  use  of  ci«im  to  the  use 
light  to  and  for  any  dwelling-house,  workshop,  or  other  building  ?orS?m1?7«« 
shall  have  been  actually  enjoyed  therewith  for  the  full  period  of  indefeasible, 
twenty  years  without  interruption,  the  right  thereto  shall  be  deemed  J°J^^^^^"  ^ 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  JSmaxU     ^ 
notwithstanduig,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  a^ement  expressly  made  or  given  for  uiat 
porpose  by  deed  or  writing. 

iV.  And  be  it  further  enacted,  That  each  of  the  respective  Before-mentJoDed 
periods  of  years  hereinbefore  mentioned  shall  be  deemed  and  taken  5^^*2»o(Mnext 
to  be  the  period  next  before  some  suit  or  action  wherein  the  claim  before  soito  for 
or  matter  to  which  such  period  may  relate  shall  have  been  or  shall  euims  to  which 
be  brought  into  question,  and  that  n9  act  or  other  matter  shall  be  ^uiteT'^'^ 
deemed  to  be  an  interruption,  within  the  meaning  of  this  statnte, 
onless  the  same  shall  have  been  or  shall  be  submitted  to  or  acqui- 
esced in  for  one  year  after  the  party  interrupted  shall  have  had  or 
shall  have  notice  thereof,  and  of  the  person  making  or  authorizing 
the  same  to  be  made. 

Y.  And  be  it  further  enacted,  That  in  all  actions  upon  the  case  in  actions  on  the 
and  other  pleadings,  wherein  the  party  claiming  may  now  by  law  JJJtSfc^uT"' 
allege  his  ri^ht  generally,  without  averring  the  existence  of  such  right  genezaiij,  as 
right  from  time  immemorial,  such  general  allegation  shall  still  be  ^  present 
deemed  sufficient,  and  if  the  same  shall  be  denied,  all  and  every 
the  matters  in  this  act  mentioned  and  provided,  which  shall  be 
applicable  to  the  case,  shall  be  admissible  in  evidence  to  sustain 
or  rebut  such  allegation ;  and  that  in  all  pleadings  to  actions  of  in  pleas  to  tres- 
trespassy  and  in  all  other  pleadings  wherein  before  the  passing  of  SSJaJSl**^?^ 
this  act  it  would  have  been  necessarv  to  allege  the  right  to  have  party  used  to 
existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the  Jj!***.^  f**°* 
enjoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in  mortal,  the  pcuiod 
respect  whereof  the  same  is  claimed  for  and  during  such  of  the  menticmed  in  this 
periods  mentioned  in  this  act  as  may  be  applicable  to  the  case,  and  ^l^^.  ^^ 
witliout  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  exceptions  or 
is  now  usually  done ;  and  if  the  other  party  shall  intend  to  rely  on  ^^  JS**"  *** 
any  proviso,  exception,  incapacity,  disability,  contract,  agreement,  ciaiiy.      '^^ 
or  other  matter  hereinbefore  mentioned,  or  on  any  cause  or  matter 
of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment, the  same  shall  be  specially  alleged  and  set  forth  in  answer 
to  the  allegation  of  the  party  claiming,  and  shall  not  be  received 
in  evidence  on  any  general  traverse  or  denial  of  such  allegation. 

YI.  And  be  it  further  enacted.  That  in  the  several  cases  men-  Restricting  the 
tioned  in  and  provided  for  by  this  act,  no  presumption  shall  be  presumption  to  be 
allowed  or  macle  in  favour  or  support  of  any  claim,  upon  proof  of  jJISof  ciSm?" 
the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for  any  •fierein  provided 
less  period  of  time  or  number  of  years  than  for  such  period  or  uum-  '^* 
her  mentioned  in  this  act  as  may  be  applicable  to  the  case  and  to 
the  nature  of  the  claim. 

YII.  Provided  also,   that  the  time  during  which  any  person  proviso forin- 
otherwise  capable  of  resisting  any  claim  to  any  of  the  matters  be-  '■^'■»  *^ 
fore  mentioned,  shall  have  been  or  shall  be  an  infant,  idiot,  non 
compos  mentis^  feme  covert,  or  tenant  for  life,  or  during  which  any 
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CommeDoement 
of  act. 

Act  may  be 


actioo  or  so  it  shall  hare  been  pending,  and  which  fthall  have  been 
dilig^ently  proeeeated,  antU  abated  bv  the  death  of  any  party  or 
parties  thereto,  shall  be  excluded  in  the  computation  of  the  periods 
uereinbefore  mentioned,  except  only  in  cases  where  the  right  or 
claim  is  hereby  declared  to  be  abeolate  and  indefeasible. 

VIII.  Provided  always,  and  be  it  further  enacted,  That  when 
any  land  or  water  upon,  over,  or  from  which  any  snch  way  or  other 
convenient  watereonrse  or  use  of  water  shall  have  been  or  shall  be 
enjoyed  or  derived  hath  been  or  shall  be  held  under  or  by  virtue 
uf  any  term  of  life,  or  any  terra  of  years  exceeding  three  years 
from  the  eranting  thereof,  the  time  of  the  enjoyment  of  any  sach 
way  or  other  matter  as  herein  last  before  mentioned,  during  the 
continuance  of  sodi  term,  shall  be  excluded  in  the  computation  of 
the  said  period  of  forty  years,  in  case  the  claim  shall  within  three 
years  next  after  the  end  or  sooner  determination  of  such  term  be 
resisted  by  any  person  entitle^!  to  any  reversion  expectant  oa  the 
determination  thereof. 

IX.  And  be  it  further  enacted,  That  this  act  shall  not  extend  to 
Scotland  or  Ireland. 

X.  And  be  it  further  enacted,  That  this  act  shall  commence 
and  take  effect  on  the  first  day  of  Michaelmas  Tern  now  next 
ensuing. 

XL  And  be  it  further  enacted.  That  this  act  may  be  ame 
altered,  or  repealed  during  this  present  session  of  parliaraeot. 


What 

tloDs  uid  claims 

of  modns  ded- 

mandi  to  be  yalld 

inlaw. 


2  &  3  Will.  4,  c.  100. 

An  Act  for  shortening  the  Time  required  in  Claims  of 
Modus  decimandiy  or  Exemption  from  or  Dis^ 
charge  of  Tithes.  [9th  August,  1832.] 

Whbrbas  the  expense  and  inconvenience  of  suits  instituted  for  the 
recovery  of  tithes  may  and  ought  to  be  prevented,  by  shortening 
the  time  required  for  the  valid  establishment  of  claims  of  a  raodos 
decimandi,  or  exemption  from  or  discharge  of  tithes ;  be  it  there- 
fore enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  bv  the  antho* 
rity  of  the  same,  That  all  prescriptions  and  claims  or  or  for  any 
modus  decimandi,  or  of  or  to  any  exemption  from  or  discbarge  of 
tithee,  by  composition  real  or  oUierwise,  shall,  in  eases  where  the 
-render  of  tithes  in  kind  shall  be  hereafter  demanded  by  our  said 
lord  the  King,  his  heirs  or  successsors,  or  by  any  Duke  of  Corn- 
wall, or  by  any  lay  person,  not  being  a  corporation  sole,  or  by  any 
body  corporate  of  many,  whether  temporal  or  spiritnal,  be  sus- 
tained and  be  deemed  good  and  valid  in  law,  upon  evidence  show- 
ing, in  cases  of  claim  of  a  modus  decimandi,  the  payment  or  render 
of  such  modus,  and,  in  cases  of  claim  to  exemption  or  discharge, 
showing  the  enjoyment  of  the  land,  without  payment  or  render  of 
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titbes,  moDey,  or  other  matter  in  liea  thereof,  for  the  faU  period  of 
thirty  years  next  before  the  time  of  such  demand,  unless,  in  the 
case  of  daim  of  a  modus  decimandi,  the  actual  payment  or  render 
of  tithes  in  kind,  or  of  money  or  other  thing  differing  in  amount, 
quality,  or  quantity  from  the  modus  claimed,  or,  in  case  of  claim 
to  exemption  or  discharge,  the  render  or  jiayment  of  tithes,  or  of 
money  or  other  matter  in  lieu  thereof,  shall  be  shown  to  have  taken 
place  at  some  time  prior  to  such  thirty  years,  or  it  shall  be  proTed 
that  such  payment  or  render  of  modns  was  made  or  enjoyment  had 
by  some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  bv  deed  or  writing ;  and  if  such  proof  in  support  of  the 
claim  shall  be  extended  to  the  full  period  of  sixty  years  next  before 
the  time  of  such  demand,  in  such  cases  the  claim  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  be  proved  that  such  pay- 
ment or  render  of  modus  was  made  or  enjoyment  had  by  som^ 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing;  and  where  the  render  of  tithes  in  kind  shall  be 
demanded  by  any  archbishop,  bishop,  dean,  nrebendary,  parson, 
vicar,  master  of  hospital,  or  other  corporation  sole,  whether  spiritual 
or  temporal,  then  every  such  prescription  or  claim  shall  be  valid 
and  indefeasible,  upon  evidence  showing  such  payment  or  render 
of  modus  made  or  enjoyment  had,  as  is  hereinbefore  mentioned, 
applicable  to  the  nature  of  the  claim,  for  and  during  the  whole 
time  that  two  persons  in  succession  shall  have  held  the  office  or 
benefice  in  respect  whereof  such  render  of  tithes  in  kind  shall  be 
claimed,  and  for  not  less  that  three  years  after  the  appointment  and 
institution  or  induction  of  a  tliird  person  thereto :  Provided  always,  ftotIm. 
that  if  the  whole  time  of  the  holding  of  such  two  persons  shall  be  • 

less  than  sixty  years,  then  it  shall  be  necessary  to  show  such  pay- 
ment or  render  of  modus  made  or  enjoyment  had  (as  the  case  may 
be),  not  only  during  the  whole  of  such  time,  but  also  during  such 
further  number  of  years,  either  before  or  after  such  time,  or  partly 
before  and  partly  after,  as  shall  with  such  time  be  sufficient  to 
make  up  the  full  period  ot  sixty  years,  and  also  for  and  during  the 
further  period  of  three  years  after  the  appointment  and  institution 
or  induction  of  a  third  person  to  the  same  office  or  benefice,  unless 
it  shall  be  proved  that  such  payment  or  render  of  modus  was  made 
or  enjoyment  had  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing. 

II.  And  be  it  further  enacted.  That  every  composition  for  tithes  whatoompo- 
which  hath  been  made  or  confirmed  by  the  decree  of  any  court  of  siuona  for  athm 
equity  in  England  in  a  suit  to  which  the  ordinary,  patron,  and  "^j^ »>«  «»»*«>«^ 
incumbent  were  parties,  and  which  hath  not  since  been  set  aside, 
abandoned,  or  departed  from,  shall  be  and  the  same  is  hereby  con- 
firmed and  made  valid  in  law ;  and  that  no  modus,  exemption,  or 

discharge  shall  be  deemed  to  be  within  the  provisions  of  this  act, 
unless  such  modus,  exemption,  or  discharge  shall  be  proved  to  have 
existed  and  been  acted  upon  at  the  time  of  or  within  one  year  next 
before  the  passing  of  this  act. 

III.  Provided  always,  That  this  act  shall  not  be  prejudicial  or  The  act  not  avail- 
available  to  or  for  any  plaintiff  or  defendant  in  any  suit  or  action  •^Jj  *°  "'^SSd 
relative  to  any  of  the  matters  before  mentioned,  now  commenced,  ^  **"*™       ' 
or  which  may  be  hereafter  commenced,  during  the  present  session 

of  parliament,  or  within  one  year  from  the  end  thereof. 
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—as  also  the  time 
daring  which  any 
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resisting  any 
claim  shall  be  an 

<nfa.nt|  &C« 


What  it  shall  be 
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nienoed  ander 
this  act. 


Ko  presamption 
allowed  in  sup- 
port of  any  claim 
for  any  less  period 
than  mentioned  in 
this  act. 


Act  to  extend  to 
England  only. 


lY.  Provided  also,  and  be  it  further  enacted,  That  this  act  shall 
not  extend  or  be  applicable  to  any  case  where  the  tithes  of  any 
lands,  tenements,  or  hereditaments  shall  have  been  demised  by  deed 
for  any  term  for  life  or  number  of  years,  or  where  any  composition 
for  tithes  shall  have  been  made  by  deed  or  writing,  by  the  peiaoa 
or  body  corporate  entitled  to  such  tithes,  with  the  owner  or  occu- 
pier of  the  land,  for  any  such  term  or  number  of  years,  and  such 
demise  or  composition  sHall  be  subsisting  at  the  time  of  the  passing 
of  this  act,  and  where  any  action  or  suit  shall  be  instituted  for  the 
recovery  or  enforcing  the  payment  of  tithes  in  kind  within  three 
years  next  after  the  expiration,  surrender,  or  other  determination 
of  such  demise  or  compoeition. 

y.  Provided  also,  and  be  it  further  enacted,  That  where  any 
lands  or  tenements  shall  have  been  or  shall  be  held  or  occupied  by 
any  rector,  vicar,  or  other  person  entitled  to  the  tithes  thereof,  or 
by  any  lessee  of  any  such  rector,  vicar,  or  other  person,  or  by  any 
person  compounding  for  tithes  with  any  such  rector,  vicar,  or  other 
person,  or  by  any  tenant  of  any  such  rector,  vicar,  or  other  person, 
or  of  any  such  lessee  or  compounder,  whereby  the  right  to  the 
tithes  of  such  lands  or  tenements  may  have  been  or  may'be  during 
any  time  in  the  occupier  thereof,  or  in  the  person  entitled  to  the 
rent  thereof,  the  whole  of  every  such  time  and  times  shall  be  ex- 
cluded in  the  computation  of  the  several  periods  of  time  herein- 
before mentioned. 

VI.  Provided  also,  That  the  time  during  which  any  person  otber^ 
wise  capable  of  resisting  any  claim  to  any  of  the  mattera  before 
mentioned  shall  have  been  or  shall  be  an  infant,  idiot,  non  compos 
mentis,  feme  covert,  or  lay  tenant  for  life,  or  durins  which  any 
action  or  suit  shall  have  been  pending,  and  which  shul  have  been 
diligently  prosecuted,  until  alxated  by  the  death  of  any  party  or 
parties  thereto,  shall  be  excluded  in  the  computation  of  the  periods 
hereinbefore  mentioned,  except  only  in  cases  where  the  right  or 
claim  is  herebv  declared  to  be  absolute  and  indefeasible. 

VII.  And  be  it  further  enacted,  That  in  all  actions  and  salts  to 
be  commenced  after  this  act  shall  take  effect  it  shall  be  sufficient 
to  allege  that  the  modus  or  exemption  or  discharge  claimed  was 
actually  exercised  and  enjoyed  for  such  of  the  periods  mentioned  in 
this  act  as  may  be  applicable  to  the  case ;  and  if  the  other  party 
shall  intend  to  rely  on  any  proviso,  exception.  Incapacity,  disability, 
contract,  agpreement,  deed,  or  writing  herein  mentioned,  or  any 
other  matter  of  fact  or  of  law  not  inconsbtent  with  the  simple  fiiet 
of  the  exercise  and  enjoy  meut  of  the  matter  claimed,  the  same  shall 
be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on  any  general 
traverse  or  denial  of  the  matter  claimed. 

VIII.  And  be  it  further  enacted,  That  in  the  several  cases  men- 
tioned in  and  provided  for  by  this  act  no  presumption  shall  be 
allowed  or  made  in  favour  or  support  of  any  claim  upon  proof  of 
the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for  any 
less  period  of  time  or  number  of  years  than  for  such  period  or 
number  mentioned  in  this  act  as  may  be  applicable  to  the  case  and 
to  the  nature  of  the  claim. 

IX.  Provided  also,  and  be  it  further  enacted.  That  this  act  shaD 
not  extend  to  Scotland  or  Ireland. 
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3  &  4  Will.  4,  c.  27. 

An  Act  for  the  Limitation  of  Actions  and  Suits  re- 
lating  to  Real  Property ,  and  for  simplifying  the 
Remedies  for  trying  the  Rights  thereto, 

[24th  July,  1833.] 

Bb  it  enacted  by  the  Kine'e  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritaal  and. -temporal,  and 
commoife,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  the  words  and  expressions  hereinafter  mentionea,  Meantnftof  the 
which  in  their  ordinary  signification  have  a  more  confined  or  a  w<mto  in  the  act. 
different  meaning,  shall  in  this  act,  except  where  the  nature  of  the 
provision  or  the  context  of  the  act  shall  exclude  such  construction, 
be  interpreted  as  follows;  (that  is  to  say,)  the  word  "land"  shall  ''Land.* 
extend  to  manors,  messuages,  and  all  other  corporeal  hereditaments 
whatsoever,  and  also  to  tithes  (other  than  tithes  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole),  and  also  to  any  share, 
estate,  or  interest  in  them  or  any  of  them,  whether  the  same  shall 
be  a  freehold  or  chattel  interest,  and  whether  freehold  or  copyhold, 
or  held  according  to  any  other  tenure;  and  the  word  **  rent"^  shall  "Bent-" 
extend  to  all  henots,  and  to  all  services  and  suits  for  which  a  distress 
may  be  made,  and  to  all  annuities  and  periodical  sums  of  money 
charged  upon  or  payable  out  of  any  land  (except  modnses  or  com- 
positions belonging  to  a  spiritual  or  eleemosynary  corporation  sole) : 
and  the  person  through  whom  another  person  is  said  to  claim  shall  Penon  through 
mean  any  person  by,  through,  or  under,  or  by  the  act  of  whom  the  SJJSl.*"**"**' 
person  so  claiming  became  entitled  to  the  estate  or  interest  claimed, 
as  heir,  issue  in  tail,  tenant  by  the  curtesy  of  England,  tenant  in 
dower,  successor,  special  or  general  occupant,  executor,  adminis- 
trator, legatee,  husband,  assignee,  appointee,  devisee,  or  otherwise, 
and  also  any  person  who  was  entitled  to  an  estate  or  interest  to 
which  the  person  so  claiming,  or  son|e  person  through  whom  he 
claims,  became  entitled  as  loi3  by  escheat;  and  the  word  "person"  "Penon." 
^hall  extend  to  a  body  politic,  corporate,  or  collegiate,  and  to  a 
class  of  creditors  or  other  persons,  as  well  as  an  individual ;  and  ?JJJ^*°* 
every  word  importing  the  singular  number  only  shall  extend  and  *^  .* 
be  applied  to  several  persons  or  things  as  well  as  one  person  or 
thing;  and  every  wora  importing  the  masculhie  eender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male. 

II.  And  be  it  further  enacted.  That  after  the  thirty-first  day  of  No  land  or  rent  to 
December  one  thousand  eight  hundred  and  thirty-tliree  no  person  JJiSJCJ^SSty** 
shall  make  an  entry  or  distress  or  bring  an  action  to  recover  any  yoan  after  the 
land  or  rent  but  within  twenty  years  next  after  the  time  at  which  ^^^^016*"*  **'" 
the  right  to  make  such  entry  or  distress  or  to  brin^  such  action  cuiumnt  or  some 
shall  have  first  accrued  to  some  person  through  whom  ne  claims,  or  pormn  whoee 

if  such  right  sball  not  have  accrued  to  any  person  through  whom  he  ****'®  *'*  ciainw. 
claims,  then  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress  or  to  bring  such  action  sball 
have  first  accrued  to  the  person  making  or  bringing  the  same. 

III.  And  be  it  further  enacted,  That  in  the  construction  of  this  when  the  right 
act  the  right  to  make  an  entry  or  distress  or  bring  an  action  to  £^  Jj^jj^f*  *** 
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recover  any  land  or  rent  sball  be  deemed  to  have  first  accroed  at 
~in  the  case  of  an  8uch  time  as  hereinafter  is  mentioned;  (that  is  to  say,)  when  the 
Mteu  In  posses-     person  claiming  such  iand  or  rent,  or  some  person  through  whom 
*  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 

been  in  possession  or  in  receipt  of  the  proBts  of  such  land,  or  id 
receipt  of  such  rent,  and  shall  while  entitled  thereto  have  been 
dispossessed,  or  have  diseonlinued  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  or  at  the  last  time  at 
t  or  which  any  such  profits  or  rent  were  or  was  so  received ;  and  when 
<^^?  the  person  claiming  such  land  or  rent  shall  claim  the  estate  or 

interest  of  some  deceased  person  who  shall  have  continued  in  soeh 
,  possession  or  receipt  in  respect  of  the  same  estate  or  interest  ontil 

the  time  of  his  death,  and  shall  have  been  the  last  person  entitled 
to  such  estate  or  interest  who  shall  have  been  in  snco  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
— ooaUeiuttion;  the  time  of  such  death ;  and  when  the  person  claiming  saeh  land 
or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  poasessioo 
grranted,  appointed,  or  otherwise  assured  by  any  instrument  (other 
uian  a  will)  to  him,  or  some  person  through  whom  he  claims,  by  a 
person  being  in  respect  of  the  same  estate  or  interest  in  the  pos- 
session or  receipt  of  the  profits  of  the  land,  or  in  the  receint  of 
the  rent,  and  no  person  entitled  under  such  instrument  shall  have 
been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  the  penon  claiming  as 
aforesaid,  or  the  person  through  whom  he  claims,  became  entitled 
—111  case  of  fatara  to  such  possession  or  receipt  by  virtue  of  such  instrument;  and  wbea 
estate {  the  estate  or  interest  claimed  shall  have  been  an  estate  or  interest 

in  reversion  or  remainder,  or  other  future  estate  or  interest,  and  do 
person  shall  have  obtained  the  possession  or  receipt  of  the  profits  of 
such  land  or  the  receipt  of  such  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  at  which  such  estate  or  interest  became  an  estate  or  interert 
—In  ease  of  for-     in  possession ;  and  when  the  person  claiming  such  land  or  rent,  or 
feitara  or  breach     the  person  through  whom  he  claims,  shall  have  become  entitled  by 
of  condition.  reason  of  any  forfeiture  or  breach  of  condition,  then  such  right 

shall  be  deemed  to  have  first  accrued  when  such  forfeitors  was 
incurred  or  such  condition  was  broken. 
Where  adTantage  IV.  Provided  always,  That  when  any  right  to  make  an  entry  or 
takOT^b^^SSilai^***  distress  or  to  bring  an  action  to  recover  any  land  or  rent,  by 
dermmf he  shau'  rcason  of  any  forfeitora  or  breach  of  conditinn,  shall  have  first  ae- 
hATe  a  new  right  crued  in  respect  of  any  estate  or  interest  in  reversion  or  remainder, 
SSS^Sto^  *°^  ^®  ^^^  ^^  '■^"^  ^^^  "<»*  ^^^^  *>een  recovered  hy  virtue  of 
such  right,  the  right  to  make  an  entry  or  distress  or  bring  aa 
action  to  recover  such  land  or  rent  shall  be  deemed  to  have  fiiit 
accrued  in  respect  of  such  estate  or  interest  at  the  time  whea  the 
same  shall  have  become  an  estate  or  interest  in  possession,  aa  if  ao 
such  forfeiture  or  breach  of  coudition  had  happened. 
BeTenioner  to  V.  Provided  also.  That  a  right  to  make  an  entry  or  distrewor  to 

hare  a  new  zight.  bring  an  action  to  recover  any  land  or  rent  shall  be  deemed  to  have 
first  accrued,  in  respect  of  an  estate  or  interest  in  reveision,  at  the 
time  at  which  the  same  shall  have  become  an  estate  or  interest  ia 
possession  by  the  determination  of  any  estate  or  estates  in  respeet 
of  which  such  land  shall  have  been  held,  or  the  profits  thereof  «r 
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sueli  rent  shall  have  been  received,  notwithstanding  the  person 
claiming  such  land,  or  some  person  through  whom  he  claims,  shall 
at  any  time  previously  to  the  creation  of  the  estate  or  estates  which 
shall  have  determined  have  been  in  possession  or  receipt  of  the 
profits  of  such  hind,  or  in  receipt  of  such  rent. 

VI.  And  be  it  further  enacted.  That  fur  the  purposes  of  this  act  An  administrator 
an  administrator  claiming  the  estate  or  interest  of  the  deceased  ^^^^^fJth"*** 
person  of  whose  chattels  he  shall  be  appointed  administrator  shall  ^tete  withoat 
be  deemed  to  claim  as  if  there  had  been  no  interval  of  time  between  interval  after 
the  death  of  such  deceased  person  and  the  grant  of  the  letters  of  d«»fc>»  «>' ^eoeaaed. 
administration. 

YII.  And  be  it  further  enacted,  That  when  any  person  shall  be  in  the  case  of  a 
in  possession  or  in  receipt  of  the  profits  of  any  land  or  in  receipt  of  tenantat  win  the 
any  rent,  as  tenant  at  will,  the  right  of  the  person  entitled  subject  dMmed  tohare 
thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  entry  accrued  at  the 
or  distress  or  bring  an  action  to  recover  such  land  or  rent,  shall  ®"**  ^  ^^^  y®"* 
be  deemed  to  have  first  accrued,  either  at  the  determination  of  such 
tenancy  or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed 
to  have  determined :  provided  always,  that  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will^  within  the  meaning 
of  this  clause,  to  his  mortgagee  or  trustee. 

VIII.  And  be  it  further  enacted.  That  when  any  person  shall  be  No  person  after  a 
in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  ^^^^^T^/^^ 
any  rent  as  tenant  from  year  to  year  or  other  period,  without  any  any  right  bat^from 
lease  in  writing,  the  right  of  the  person  entitled  subject  thereto,  theendof  theflrat 
or  of  the  person  through  whom  he  claims,  to  make  an  entry  or  JSnt^oi'renu^" 
distress  or  to  bring  an  action  to  recover  such  land  or  rent,  shall 

be  deemed  to  have  first  accrued  at  the  determination  of  the  first  of 
such  years  or  other  periods,  or  at  the  last  time  when  any  rent  pay- 
able in  respect  of  such  tenancy  shall  have  been  received  (which  shall 
last  happen). 

IX.  And  be  it  further  enacted.  That  when  any  person  shall  be  in  where  rent 
poisession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  *™***"^'y  *®  '^» 
any  rent  by  virtue  of  a  lease  in  writing  by  which  a  rent  amounting  i^ein  w/mng, 
to  the  yearly  sum  of  twenty  (shillings  or  upwards  shall  be  resserved,  shall  hare  been 
and  the  rent  reserved  by  such  lease  shall  have  been  received  by  ^J^Jj'Snfr^t 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  toaocraeonthe 
rent  in  reversion  immediately  expectant  on  the  determination  o£  ^^^^^^*^^ 
such  lease,  and  no  payment  in  respect  of  the  rent  reserved  bv  such 

lease  shall  afterwards  have  been  made  to  the  person  rightfully 
entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or 
rent  subject  to  such  lease,  or  of  the  person  through  whom  he 
claims  to  mske  an  entry  or  distress  or  to  bring  an  action  after  the 
determination  of  such  lease,  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  so 
received  by  the  person  wrongfully  claiming  as  aforesaid ;  and  no 
SQcb  right  shall  be  deemed  to  have  first  accrued  upon  the  determi- 
nation of  such  lease  to  the  person  rightfully  entitled. 

X.  And  be  it  further  enacted,  That  no  person  shall  be  deemed  to  a  mere  entiy  not 
have  been  in  possession  of  any  land  within  the  meaning  of  this  act  Jjgjj,2r°**  **** 
merely  by  reason  of  having  made  an  entry  thereon. 

XI.  And  be  it  further  enacted,  That  no  continual  or  other  claim  No  right  to  be 
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preserred  by  eon-  upon  or  Dear  any  land  shall  preserve  any  right  of  making  an  entry 
tinofti  claim.  ^^  distress  or  of  bringing  an  action. 

PoiMMion  of  one  XII.  And  be  it  further  enacted,  That  when  any  one  or  more  of 
notJtobeUie pos-  several  persons  entitled  to  any  land  or  rent  as  ooparceoen,  joint 
Mnionoftiie  tenants,  or  tenants  in  common,  shall  have  been  in  posseasion  or 
otben.  receipt  of  the  entirety,  or  more  than  his  or  their  undivided  share  or 

shares  of  such  land  or  of  the  profits  thereof,  or  of  such  rent,  for  his 
or  their  own  benefit,  or  for  the  benefit  of  any  person  or  persons 
other  than  the  person  or  persons  entitled  to  the  other  share  or  shares 
of  the  same  land  or  rent,  such  possession  or  receipt  shall  not  be 
deemed  to  have  been  the  possession  or  receipt  of  or  by  sach  last- 
mentioned  person  or  persons  or  any  of  them. 
P«*««*<^ «J*  XIII.  And  be  it  further  enacted.  That  when  a  younger  brother 

not  tote  the  ]»•-  or  Other  relation  of  the  person  entitled  as  heir  to  the  possession  or 
Muion  of  tbe  receipt  of  the  profits  of  any  land,  or  to  the  receipt  of  an^f  rent, 
^^'  shall  enter  into  the  possession  or  receipt  thereof,  such  possession  or 

receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of  or  by 
the  person  entitled  as  heir. 
Acknowledgment  XIV.  Provided  always,  and  be  it  further  enacted,  That  when 
to  the^iS^n-  *"y  acknowledgment  of  the  title  of  the  person  entitled  to  any  land 
titled,  or hto agent,  or  rent  shall  have  been  ^ven  to  him  or  bis  agent  in  writing  signed 
to  be  equivalent     by  xh^  person  in  possession  or  in  receipt  of  tne  profits  of  such  land 

to  poweaelon  or  •'.  '^ru  *.*!.  i.  •  -^^         u 

reoeiptof  rent       or  in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by 
the  person  by  whom  such  acknowledgment  shall  have  been  given 
shall  be  deemed,  according  to  the  meaning  of  this  act,  to  have  been 
the  possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose 
acreot  such  acknowledgment  shall  have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of  such  last-mentioned  person,  or 
un^  person  claiming  through  him,  to  make  an  entry  or  dbtress  or 
bring  an  action  to  recover  such  land  or  rent  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgmentB,  if  more  than  one, 
was  given. 
Where  possession        XV.  Provided  also,  and  be  it  further  enacted.  That  when  no 
theUmeof^u9ing  ^"^^  acknowledgment  as  aforesaid  shall  have  been  given  before  the 
the  act,  tbe  right    passing  of  this  act,  and  the  possession  or  receipt  of  Uie  profits  of  the 
bwrcd  antn  th  "^'  ^^  ^^^  receipt  of  the  rent,  shall  not  at  the  time  or  the  passing 

end  of  Ave  yean  of  this  act  have  been  adverse  to  the  right  or  title  of  the  peiwm 
afterirards.  claiming  to  be  entitled  thereto,  then  such  person,  or  the  pencm 

claiming  through  him,  may,  notwithstanding  the  period  of  twenty 
years  hereinbefore  limited  shall  have  expired,  make  an  entry  or 
distress  or  bring  an  action  to  recover  such  land  or  interest  ml  any 
time  within  five  years  next  after  the  passing  of  this  act. 
Persons  nnderdis-       XVI.  Provided  always,  and  be  it  further  enacted.  That  if  at  the 
fuillSr.^'wv^^'JS;  '^nie  at  which  the  right  of  any  person  to  make  an  entry  or  distress 
or  beyond  seas,       or  bring  an  action  to  recover  any  land  or  rent  shall  have  firet 
■entaUvMTto'be     ^^crued  as  aforesaid  such  person  shall  have  been  under  any  of  the 
allowed  ten  yean    disabilities  hereinafter  mentioned,  (that  is  to  say,)  infancy,  cover- 
from  the  tcrmtna-   ture,  idiotcy,  luuacy,  unsoundness  of  mind,  or  absence  beyond  seas, 
aWJit^'ir doih;     *^'*''  ^^^^  person,  or  the  person  claiming  through  him,  may,  not- 
withstanding the  period  of  twenty  years  hereinmsfore  limited  shall 
have  expir^,  make  an  entry  or  distress  or  bring  an  action  to  re- 
cover such  land  or  rent  at  any  time  within  ten  years  next  after  the 
time  at  which  the  person  to  whom  such  right  shall  fintt  have 
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accrued  as  aforesaid  shall  have  ceased  to  be  under  any  sach  dis- 
ability, or  shall  have  died  (which  shall  have  first  happened). 

XVII.  Provided  nevertheless,  and  be  it  farther  enacted,  That  no  —but  no  action, 
entry,  distress,  or  action  shall  be  made  or  brought  by  any  person  ^u^i^'t^on^i 
who,  at  the  time  at  which  his  right  to  make  an  entry  or  distress  or  forty  yean  after 
to  bring  an  action  to  recover  any  land  or  rent  shall  have  first  the  right  of 
accrued,  shall  be  under  any  of  the  disabilities  hereinbefore  men-  ^      ««rued, 
tioned,  or  by  any  person  claiming  through  him,  but  within  forty 
years  next  after  tne  time  at  which  such  right  shall  have  first 
accrued,  although  the  person  under  disability  at  such  time  may 
have  remained  under  one  or  more  of  such  disabilities  during  the 
whole  of  such  forty  years,  or  although  the  term  of  ten  years  from 
the  time  at  which  he  shall  have  ceased  to  be  under  any  such  dis- 
ability, or  have  died,  shall  not  have  expired. 

X  VIII.  Provided  always,  and  be  it  further  enacted,  That  when  No  further  time 
My  person  shall  be  under  any  of  the  disabilities  hereinbefore  men-  JJ^bSSc^io"!)/"' 
tioned  at  the  time  at  which  his  right  to  make  an  entry  or  distress  disabilities. 
or  to  bring  an  action  to  recover  any  land  or  rent  shall  have  first 
accrued,  and  shall  depart  this  life  without  having  ceased  to  be 
under  any  such  disability,  no  time  to  make  an  entry  or  distress  or 
to  bring  an  action  to  recover  such  land  or  rent  beyond  the  said 
period  of  twenty  years  next  after  the  right  of  such  person  to  make 
an  entry  or  distress  or  to  bring  an  action  to  recover  such  land  or 
rent  shall  have  first  accrued,  or  the  said  period  of  ten  years  next 
after  the  time  at  which  such  person  shall  have  died,  shall  be  allowed 
by  reason  of  any  disability  of  any  other  person. 

XIX.  And  lie  it  further  enacted,  That  no  part  of  the  United  Scotland,  Ireland, 
Kingdom  of  Great  Britain  and  Ireland,  nor  the  Islands  of  Man,  SildlTn^t'trbS 
Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  island  adjacent  to  deemed  beyond 
any  of  them  (being  part  of  the  dominions  of  his  Majesty),  shall  be  b^^- 
deemed  to  be  beyond  seas  within  the  meaning  of  this  act. 

XX.  ADd  be  it  fiirther  enacted,  That  wnen  the  right  of  any  when  the  right  to 
person  to  make  an  entry  or  distress  or  bring  an  action  to  recover  J^SS^ 'tarred. 
any  land  or  rent  to  which  he  may  have  been  entitled  for  an  estate  the  right  of  the  ' 
or  interest  in  possession  shall  have  been  barred  by  the  determination  JjJ™«  '^'J^^ 


of  the  period  hereinbefore  limited,  which  shaft  be  applicable  in  sha^HiS)  be 

snch  case,  and  such  person  shall  at  any  time  during  the  said  period  barred. 

have  been  entitled  to  any  other  estate,  interest,  right,  or  possibility, 

in  reversion,  remainder,  or  otherwise,  in  or  to  the  same  land  or 

rent,  no  entry,  distress,  or  action  shall  be  made  or  brought  by  such 

person,  or  any  person  claiming  through  him,  to  recover  such  land 

or  rent,  in  respect  of  such  other  estate,  interest,  right,  or  possibility, 

unless  in  the  meantime  such  land  or  rent  shall  have  been  recovered 

by  some  person  entitled  to  an  estate,  interest,  or  right  which  shall 

have  been  limited  or  taken  effect  after  or  in  defeasance  ^of  such 

estate  or  interest  in  possession. 

XXI.  And  be  it  further  enacted,  That  when  the  right  of  a  tenant  where  tenant  in 
in  tail  of  any  land  or  rent  to  make  an  entry  or  distress  or  to  bring  SlJiiJ^JIIS?,*  "^ 
an  action  to  recover  the  same  shall  have  been  barred  by  reason  of  whom  he  might 
the  same  not  having  been  made  or  brought  within  the  period  JJJ'^'JS?' ****'^ 
hereinbefore  limited,  which  shall  be  applicable  in  such  case,  no 
such  entry,  distress,  or  action  shall  be  made  or  brought  by  any 
person  claiming  any  estate,  interest,  or  right  which  such  tenant  in 
tail  might  lawfully  have  barred. 
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Ponenlon  advene 
to  a  tenant  in  tall 
iball  ran  on 
against  the  re- 
maindermen 
whom  he  might 
have  haired. 


Where  there  shaU 
have  been  poa- 
■ewlon  under  an 
aatoranoe,  by  a 
tenant  in  tall, 
which  ahall  not 
bar  the  remain- 
ders, thej  shall  be 
barred  at  the  end 
of  twenty  years 
after  the  time 
when  the  aaaor- 
ance,  if  then  exe- 
cuted, would  have 
baned  them. 


Ko  suit  in  equity 
to  be  brought 
after  the  time 
when  the  plaintiff, 
if  entitled  at  law, 
might  have 
brought  an  action. 


In  caees  of  express 
trust,  the  right 
shall  not  be 
deemed  to  have 
accrued  until  a 
conveyance  to  a 
purchaser. 


In  eases  of  fraud 
no  time  shall  run 
whilst  the  froud 
remains  concealed, 


XXII.  And  be  it  further  enacted,  That  when  a  tenant  in  tail  of 
any  land  or  rent,  entitled  to  recover  the  rame,  shall  have  died 
before  the  expiration  of  the  period  hereinbefore  limited,  which  shall 
be  applicable  in  such  case,  for  making  an  entry  or  distrcN  or 
bringing  an  action  to  recover  such  land  or  rent,  no  person  claimiog 
any  estate,  interest,  or  right  which  such  tenant  in  tail  might  law- 
fully have  barred  shall  make  an  entry  or  distress  or  bring  an  accioa 
to  recover  such  land  or  rent  but  within  the  period  during  which, 
if  such  tenant  in  tail  had  so  long  continued  to  live,  he  might  htve 
made  such  entry  or  distress  or  brought  such  action. 

XXIII.  And  be  it  further  enacted,  That  when  a  tenant  in  tail  nf 
any  land  or  rent  shall  have  made  an  assurance  thereof,  which  shall 
not  operate  to  bar  an  estate  or  estates  to  take  effect  after  or  in 
defeasance  of  hi:i  estate  tail,  and  any  person  shall  by  virtue  of  toch 
assurance,  at  the  time  of  the  execution  thereof,  or  at  any  time 
afterwards,  be  in  possession  or  receipt  of  the  profits  of  such  land, 
or  in  the  receipt  of  such  rent,  and  the  same  person,  or  any  other 
person  whatsoever  (other  than  some  person  entitled  to  such  po«e»* 
sion  or  receipt  in  respect  of  an  estate  which  shall  have  taken  effect 
after  or  in  defeasance  of  the  estate  tail),  shall  continue  or  be  ia 
such  possession  or  receipt  for  the  period  of  twenty  years  next  after 
the  couunencement  of  the  time  at  which  such  assurance,  if  it  had 
then  been  executed  by  such  tenant  in  tail  or  the  person  who  would 
have  been  entitled  to  his  estate  tail  if  such  assurance  had  not  been 
executed,  would,  without  the  consent  of  any  other  person,  have 
operated  to  bar  such  estate  or  estates  as  aforesaid,  then  at  the 
expiration  of  such  period  of  twenty  years  such  assurance  shall  be 
and  be  deemed  to  have  been  effectual  as  against  any  person  cktim- 
ing  any  estate,  interest,  or  right  to  take  effect  after  or  in  defeasance 
of  such  estate  tail. 

XXIV.  And  be  it  further  enacted,  That  after  the  said  thirty 
first  day  of  December  one  thousand  eight  hundred  and  tbirty-tbree 
no  person  claiming  any  land  or  rent  in  equity  shall  bring  any 
suit  to  recover  the  same  but  within  the  period  during  which,  by 
virtue  of  the  provisions  hereinbefore  contained,  he  might  have 
made  an  entry  or  distress  or  brought  an  action  to  recover  tbe 
same  respectively  if  he  had  been  entitled  at  law  to  such  Mtate, 
interest,  or  right  in  or  to  the  same  as  he  ahall  claim  therein  m 
equity. 

XaV.  Provided  always,  and  be  it  further  enacted,  That  wbea 
any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  express  tmsti 
the  right  of  the  cestuiqoe  trust,  or  any  person  claiming  through 
him,  to  bring  a  suit  against  the  tinistee,  or  any  person  cbuming 
through  him  to  recover  such  land  or  rent,  shall  be  deemed  to  hare 
first  accrued,  according  to  the  meaning  of  this  act,  at  and  not 
before  the  time  at  which  such  land  or  rent  shall  have  been  coo* 
veyed  to  a  purchaser  for  a  valuable  consideration,  and  shall  tlien 
be  deemed  to  have  accrued  only  as  against  such  purchaser  and  any 
pen»on  claiming  through  him. 

XXVI.  And  be  it  further  enacted.  That  in  every  case  of  a  con- 
cealed fraud  the  right  of  any  person  to  bring  a  suit  in  equity  for  the 
recovery  of  any  land  or  rent  of  which  he,  or  any  person  throagh 
whom  he  claims  may  have  been  deprived  by  snch  fraud,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  tbe  time  at  wbicn 
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sach  fraud  shall  or  with  reasonable  diligence  might  have  been  first 
known  or  discovered;  provided  that  nothing  in  this  clause  con* 
tained  shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in 
^quity  for  the  recovery  of  such  lands  or  rents,  or  for  8«*tting  aside 
any  conveyance  of  such  lands  or  rents,  on  account  of  fraud  against 
any  bon4  fide  purchaser  for  valuable  consideration  who  has  not 
assisted  in  the  commission  of  such  fraud,  and  who  at  the  time  that 
he  made  tlie  purchase  did  not  know  and  had  no  reason  to  believe 
that  any  such  fraud  had  been  committed. 

XX vn.  Provided  always,  and  be  it  further  enacted,  That  Saving  the  jurig- 
nothing  in  this  act  contained  shall  be  deemed  to  interfere  with  any  diction  of  equitr 
rule  or  jurisdiction  of  courts  of  equity  in  refusing  relief  on  the  SQuieaSnce or' 
ground  of  acquiescence  or  otherwise  to  anv  person  whose  right  to  otherwise. 
brin^  a  suit  may  not  be  barred  by  virtue  of  this  act. 

XXVIH.  And  be  it  further  enacted,  That  w*hen  a  mortgagee  Mortgagor  to  be 
aball  have  obtained  the  possession  or  receipt  of  the  profits  of  any  Jj^n*^***®  '"** 
land,  or  tlie  receipt  of  any  rent,  comprised  in  his  mortgage,  the  bT>m tbetime" 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring  a  ^i^en  the  mort- 
8uit  to  redeem  the  mortgage  but  within  twenty  years  next  after  the  SSn?orft5mth?' 
time  at  which  the  mortgagee  obtained  such  possession  or  receipt,  laet  written  ac- 
unless  in  the  meantime  an  acknowledgment  of  the  title  of  the  knowiedgment. 
mortgagor  or  of  his  right  of  redemption  shall  have  been  given  to 
the  mortgagor,  or  some  person  claiming  his  estate,  or  to  the  agent 
of  such  mortgagor  or  person,  in  writing  signed  by  the  mortgagee 
or  the  person  claiming  through  him;  and  in  such  case  no  such 
suit  shall  be  brought  but  withm  twenty  years  next  af^er  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  acknowledg- 
ments if  more  than  one,  was  given;  and  when  there  shall  be  mora 
than  one  mortgagor,  or  more  than  one  person  claiming  through 
the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to 
any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be 
as  effectual  as  if  the  same  had  been  given  to  all  such  mortgagors  or 
persons;  but  where  there  shall  be  more  than  one  mortgagee  or 
more  than  one  person  claiming  the  estate  or  interest  of  the  mort* 
gagee  or  mortgagees,  such  acknowledgment,  signed  by  one  or  mora 
of  such  mortgagees  or  persons,  shall  be  effectual  only  as  against 
the  party  or  parties  signing  as  aforesaid,  and  the  person  or  persons 
claiming  any  part  of  tne  mortgage  money  or  land  or  rent  by,  from, 
or  under  him  or  them,  and  any  person  or  persons  entitled  to  any 
estate  or  estates,  interest  or  interests,  to  take  effect  after  or  in  de- 
feasance of  his  or  their  estate  or  estates,  interest  or  interests,  and 
shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to 
redeem  the  mortgage  as  against  the  person  or  persons  entitled  to 
any  other  undivided  or  divided  part  of  the  money  or  land  or  rent: 
and  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall 
have  given  such  acknowledgment  shall  be  entitled  to  a  divided  part 
of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the  mortgaged 
money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem 
the  same  divided  part  of  the  land  or  rent  on  payment,  with  interest, 
of  the  part  of  the  mortgage  money  which  shall  bear  the  same  pro- 
portion to  the  whole  of  the  mortgage  money  as  the  value  of  sueh 
divided  .part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole 
of  the  land  or  rent  comprised  in  the  mortgage. 
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No  laodfl  or  renta 
to  be  reooTcred  by 
eocleslastical  or 
eleemo^Toaiy 
corporatlonB  sole 
but  within  two 
Incambencles  and 
■Ix  yean,  or  sixty 
yean. 


Ko  adTOWflon  to 
be  reoovered  bat 
within  three  In- 
cumbeDcies  or 
•Ixty  yean. 


Inoimbencfefl 
after  lapse  t4>  be 
reckoned  within 
the  period,  but  not 
Incambencles  after 
piromotlonB  to 
blBhopries. 


Wben  person 
claiming  an  ad- 
vowson  In  re- 
mainder,  &o.  after 
an  estate  tAil, 
abaU  be  barred. 


XXIX.  Provided  always,  and  be  it  further  enacted,  That  it  shall 
be  lawful  for  anv  archbishop,  bishop,  dean,  prebendary,  parson, 
vicar,  master  of  hospital,  or  otlier  spiritual  or  eleemoeynajy  cor- 
poration sole,  to  make  an  entry  or  distress  or  to  bring  an  action  or 
suit  to  recover  any  land  or  rent  within  such  period  as  hereinafter 
is  mentioned  next  after  the  time  at  which  the  right  of  snch  cor- 
poration sole,  or  of  his  predecessor,  to  make  snch  entry  or  distress 
or  bring  such  action  or  suit  shall  first  have  accrued ;  (that  is  to 
say,)  the  period  during  which  two  persons  in  succession  shall  have 
held  the  office  or  benefice  in  respect  whereof  such  land  or  rent 
shall  be  claimed,  and  six  years  after  a  third  person  shall  have  been 
appointed  thereto,  if  the  times  of  such  two  incumbencies  and  sach 
term  of  six  years  taken  toother  shall  amount  to  the  full  period  of 
sixty  years;  and  if  such  times  taken  together  shall  not  amount  to 
the  full  period  of  sixty  years,  then  during  such  further  namber  of 
years  in  addition  to  such  six  years  as  wiU,  with  the  time  of  the 
holding  of  such  two  persons  and  such  six  yeara,  make  up  the  full 
period  of  sixty  years ;  and  after  the  said  thirty-first  day  of  De- 
cember one  thousand  eight  hundred  and  thirty-three  no  such  entry, 
distress,  action,  or  suit  shall  be  made  or  brought  at  any  time  beyond 
the  determination  of  such  period. 

XXX.  And  be  it  further  enacted.  That  after  the  said  thirty-first 
day  of  December  one  thousand  eight  hundred  and  thirty-three  no 
person  shall  bring  any  quare  imp^it  or  other  action  or  any  suit 
to  enforce  a  right  to  present  to  or  bestow  any  church,  vicarage,  or 
other  ecclesiastical  benefice,  as  the  patron  thereof,  after  the  expira- 
tion of  such  period  as  hereinafter  is  mentioned ;  (that  is  to  say,) 
the  period  durins  which  three  clerks  in  succession  shaU  have  faekl 
the  same,  all  of  whom  shall  have  obtained  possession  thereof  ad- 
versely to  the  right  of  presentation  or  e^ft  of  such  person,  or  of 
some  person  through  whom  he  claims,  ii  the  times  of  snch  incnm- 
bencies  taken  together  shall  amount  to  the  full  period  of  sixty 
years;  and  if  the  times  of  such  incumbencies  shall  not  together 
amount  to  the  full  period  of  sixty  years,  then  after  the  expiratioa 
of  such  ftirther  time  as  with  the  times  of  such  incumbencies  will 
make  up  the  full  period  of  sixty  years. 

XXXI.  Provided  always,  ana  be  it  ftirther  enacted,  That  when 
on  the  avoidance,  after  a  clerk  shall  have  obtained  possession  of  an 
ecclesiastical  benefice  adversely  to  the  right  of  presentation  or  gift 
of  the  patron  thereof,  a  clerk  shall  be  presented  or  collated  thereto 
by  his  Majesty  or  the  ordinary  by  reason  of  a  lapse,  snch  last- 
mentioned  clerk  shall  be  deemed  to  have  obtained  possession  ad- 
versely to  the  right  of  presentation  or  gift  of  snch  patron  as  afore- 
said ;  but  when  a  clerk  shall  have  been  presented  by  his  Majesty 
upon  the  avoidance  of  a  benefice  in  consequence  of  toe  incumbent 
thereof  having  been  made  a  bishop,  the  incumbency  of  snch  clerk 
shall,  for  the  purposes  of  this  Act,  be  deemed  a  continuation  of  the 
incumbency  of  the  clerk  so  made  bishop. 

XXXI I.  And  be  it  further  enacted.  That  in  the  construction  of 
this  Act  every  person  claiming  a  right  to  present  to  or  bestow  any 
ecclesiastical  henefice,  as  patron  thereof,  by  virtue  of  any  estate, 
interest,  or  right  which  the  owner  of  an  estate  taO  in  the  advow- 
son  might  have  barred,  shall  be  deemed  to  be  a  person  claim- 
ing tlirough  the  person  entitled  to  such  estate  tail,  and  the  ngfat 


3  &  4  WILL.  4,  c.  27.  777 

to  bring  any  quare  impedit,  action  or  suit,  shall  be  limited  accord- 
indy. 

XXX II L  Provided  always,  and  be  it  farther  enacted,  That  Noadvowsonto 
after  the  said  thirty-first  day  of  December  one  thousand  eight  JSo^mwT^  ***** 
hundred  and  thirty- three  no  person  shall  bring  any  qaare  iropedit  ^^^'^ 
or  other  action  or  any  suit  to  enforce  a  right  to  present  to  or  be- 
stow any  ecclesiastical  benefice,  as  the  patron  tnereof,  after  the 
expiration  of  one  hundred  years  from  the  time  at  which  a  clerk 
shall  have  obtained  possession  of  such  benefice  adversely  to  the 
right  of  presentation  or  g^ft  of  such  person,  or  of  some  person 
through  whom  he  claims,  or  of  some  person  entitled  to  some  pre- 
ceding estate  or  interest,  or  undivided  share  or  alternate  right  of 
presentation  or  gift,  held  or  derived  under  the  same  title,  unless  a 
clerk  shall  subsequently  have  obtained  possession  of  such  benefice 
on  the  presentation  or  gift  of  the  person  so  claiming,  or  of  some 
person  through  whom  he  claims,  or  of  some  other  person  entitled 
m  respect  of  an  estate,  share^  or  right  held  or  derived  under  the 
same  title. 

XXXIV.  And  be  it  further  enacted.  That  at  the  determination  At  the  e^  of  the 
of  the  period  limited  by  this  act  to  any  person  for  making  an  entry  period  ofCmiu- 
or  distress,  or  bringing  any  writ  of  quare  impedit  or  other  action  thTp«ty*ontof 
or  suit,  the  right  and  title  of  such  person  to  the  land,  rent,  or  powession  to  bo 
advowson  for  the  recovery  whereof  such  entry,  distress,  action,  or  «ttn»atehed. 
suit  respectively  might  have  been  made  or  brought  within  such 

period  shall  be  extinguished. 

XXXV.  And  be  it  further  enacted,  That  the  receipt  of  the  rent  Receipt  of  rent  to 
payable  by  any  tenant  from  year  to  year,  or  other  lessee,  shall,  as  ^^^^  receipt 
against  such  lessee  or  any  person  claiming  under  him  (but  subject 

to  the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  act. 

XXXVI.  And  be  it  further  enacted,  That  no  writ  of  right  patent,  Beai  and  mixed 
writ  of  rieht  quia  dominus  remisit  curiam,  writ  of  right  in  capite,  J^**^*^'*"**^ 
writ  of  right  in  London,  writ  of  right  close,  writ  of  right  de  December,  1884 ; 
rationabili  parte,  writ  of  right  of  advowson,  writ  of  right  upon 
disclaimer,  writ  de  rationabilibns  divisis,  writ  of  right  of  ward, 

writ  de  consuetudinibus  et  servitiis,  writ  of  cessavit,  writ  of  escheat, 
writ  of  quo  jure,  writ  of  secta  aid  molendinum,  writ  de  essendo 
quietum  de  theolonio,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ 
of  quod  permittat,  writ  X>f  formedon  in  descender,  in  remainder,  or 
in  reverter,  writ  of  assize  of  novel  dissebin,  nuisance,  darrein-pre- 
sentment,  juris  utrum,  or  mort  d'ancestor,  writ  of  entry  sur  dis- 
seisin, in  the  quibus,  in  the  per,  in  the  per  and  cui,  or  in  the  post, 
writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation  dum  fuit 
non  compos  mentis,  dum  fuit  infra  setatem,  dum  fuit  in  prisona,  ad 
communem  legem,  in  casu  proviso,  in  consimili  casu,  cui  in  vita, 
sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui  ante  divortium,  writ 
of  entry  sur  abatement,  writ  of  entry  quare  ejecit  infra  terminum, 
or  ad  terminum  qui  prseteriit,  or  causa  matrimonii  prelocuti,  writ 
of  aiel,  besaiel,  tresaiel,  cosinage,  or  nnper  obiit,  writ  of  waste, 
writ  of  partition,  writ  of  disceit,  writ  of  quod  ei  deforceat,  writ  of 
covenant  real,  writ  of  warrantia  charts,  writ  of  curia  claudenda, 
or  writ  per  quss  servitia,  and  no  other  action,  real  or  mixed  (except  —except  for 
a  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil  habet,  or  a  ?2i^;JJ3^J?" 
quare  impedit,  or  an  ejectment),  and  no  plaint  in  the  nature  of  any  ^q^  ^         ' 


778 


APPENDIX. 


RmI  MtloDS  may 
be  brought  until 
tlMUtJane»18W. 


Sarlng  the  rights 
of  penoDs  entitled 
to  real  actiona 
only  M  the  com- 
mencement of  the 
act,&a 


No  descent,  war- 
ranty, &c  to  bar 
a  right  of  entiy. 


Money  charged 
upon  land  and 
legacleetobe 
deemed  satisfied 
at  the  end  of 
twenty  years,  if 
there  shall  be  no 
interest  paid  or 
acknowledgment 
in  writing  in  the 


No  arrears  of 
dower  to  be  reoo- 
yered  for  more 
than  six  years. 


No  arreaiB  of  rent 
or  interest  to  be 
recovered  for  more 
than  six  yean. 


6Qch  writ  or  octiuD  (except  a  plaint  for  freebeDcfa  or  dower),  shall 
be  brought  after  the  thirty-firet  day  of  December  one  thousand 
eight  hundred  and  thirty*foor. 

XXXVII.  Provided  always  and  be  it  further  enacted,  That 
when,  on  the  said  tbirty-firstday  of  December  one  thoosand  eight 
hundred  and  tbirty-four,  any  person  who  »ha]]  not  have  a  right  of 
entry  to  any  land  shall  be  entitled  to  maintain  any  aoch  writ  or 
action  as  aforesaid  in  respect  of  such  land,  such  writ  or  action  may 
be  brought  at  any  time  before  the  first  day  of  June  one  tfaooaaad 
eight  hundred  and  thirty-five  in  case  the  same  might  have  been 
brought  if  this  act  had  not  been  made,  notwithstanding  the  period 
of  twenty  years  hereinbefore  limited  shall  have  expired. 

XXXVI II.  Provided  also,  and  be  it  further  enacted,  Thatwbeo, 
on  the  said  first  day  of  June  one  thousand  eight  hundred  and 
thirty-five,  any  person  whose  right  of  entry  to  any  land  shall  have 
been  taken  away  by  any  descent  cast,  discontinuance,  or  warranty, 
misht  maintain  an^  such  writ  or  action  as  aforesaid  in  respeet  of 
such  land,  such  wnt  or  action  may  be  brought  after  the  said  first 
day  of  June  one  thousand  eight  hundred  and  thirty-five,  but  only 
within  the  period  during  which  by  virtue  of  the  provisions  of  this 
Act  an  entr;y^  might  have  been  made  upon  the  same  land  bv  the 
person  bringing  such  writ  or  action  if  his  right  of  entry  bad  not 
been  so  taken  away. 

XXXIX.  And  be  it  further  enacted,  That  no  descent  cast,  dis- 
continuance, or  warranty  which  may  happen  or  be  made  after  the 
said  thirty-first  day  of  December  one  thousand  eight  hundred  and 
thirty-three  shall  toll  or  defeat  any  right  of  entry  or  action  for  the 
recovery  of  land. 

XL.  And  be  it  inrther  enacted.  That  after  the  snid  thirty-first 
dajr  of  December  one  thousand  eight  hundred  and  thurty-three  no 
action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or  Hen,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law 
or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after  a 
present  ri^ht  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  nnli^s  ia 
the  meantime  some  part  of  the  principal  money,  or  some  intereit 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent ;  and  in  such  case  no  snch  action  or 
suit  or  proceeding  shall  to  brought  but  within  twenty  years  after 
snch  payment  or  acknowledgment,  or  the  Ust  of  such  payments  or 
acknowledgments  if  more  than  one,  was  given. 

XLI.  And  be  it  further  enacted,  That  after  the  said  thirty-first 
day  of  December  one  thoosand  eight  hundred  and  thirty-three  no 
arrears  of  dower,  nor  any  damages  on  account  of  such  arrears, 
shall  be  recovered  or  obtained  by  any  action  or  suit  for  a  longer 
period  than  six  years  next  before  the  commencement  of  snch  action 
or  suit. 

XLII.  And  be  it  further  enacted,  That  after  the  said  thirty-first 
day  of  December  one  thousand  eight  hundred  and  thirty -three  no 
arrears  of  rent  or  of  interest  in  respect  of  any  snm  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  A 
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aoy  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or 
interest,  shall  be  recoyered  by  any  distress,  action,  or  suit,  but 
vithin  six  years  next  after  the  same  respectively  shall  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his  agent :  pro- 
Tided  nevertheless,  that  where  any  prior  mortgagee  or  other  incum- 
brancer shall  have  been  in  possession  of  any  land,  or  in  the  receipt 
of  the  profits  thereof,  within  one  year  next  before  an  action  or 
suit  shall  be  brought  by  any  person  entitled  to  a  subsequent  mort- 
gage or  other  incumbrance  on  the  same  land,  the  person  entitled 
to  such  subsequent  mortgage  or  incumbrance  may  recover  in  such 
action  or  suit  the  arrears  of  interest  which  shall  have  become  due 
during  the  whole  time  that  such  prior  mortgagee  or  incumbrancer 
was  in  such  possession  or  receipt  as  aforesaid,  although  such  time 
may  have  exceeded  the  said  term  of  six  years. 

XLIIL  And  be  it  further  enacted,  t'hat  after  the  said  thirty*  Act  to  extend  to 
first  day  of  December  one  thousand  eight  hundred  and  thirty-three  the  ijjirituai 
no  person  claiming  any.  tithes,  legacy,  or  other  property  for  the  '  ^ 

recovery  of  which  he  might  bring  an  action  or  suit  at  law  or  in 
equity  shall  bring  a  suit  or  other  proceeding  in  any  spiritual  court 
to  recover  the  same  but  within  the  period  during  which  he  might 
brine  such  action  or  suit  at  law  or  in  equity. 

XLIV.  Provided  always,  and  be  it  further  enacted,  that  this  Act  not  to  extend 
Act  shall  not  extend  to  Scotland,  and  shall  not,  so  far  as  it  relates  !j!jS?f^f!L?^ 
to  any  right  to  permit  to  or  bestow  any  church,  vicarage,  or  other  Ireland, 
ecclesiastical  benefice,  extend  to  Ireland. 

XLV.  And  be  it  further  enacted.  That  this  act  may  be  amended,  Aetm^  be 
altered,  or  repealed  during  this  present  seasion  of  parliament  ^      ^'^ 


1  Vict.  c.  28. 

An  Act  to  amend  an  Act  of  the   Third  and  Fourth 

Years  of  his  late  Majesty,  for  the  Limitation  of 

Actions  and  Suits  relating  to  Real  Property,  and 

for  simplifying  the  Remedies  for  tryina  the  Rights 

thereto.  [3d  July,  1837.] 

Wherbas  doubts  have  been  entertained  as  to  the  effect  of  a  cer- 
tain act  of  parliament  made  in  the  third  and  fourth  years  of  his 
late  Majesty  King  William  the  Fourth,  intituled  "An  Act  for  the  8&4  win.  4. 
Limitation  of  Actions  and  Suits  relating  to  Real  Property,  and  for  ®-^- 
simplifying  the  Remedies  for  trying  the  Rights  thereto,"  so  far  as 
the  same  relates  to  mortgages ;  audit  is  expedient  that  such  doubts 
should  be  removed :   Be  it  declared  and  enacted  by  the  Queen's 

most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  I 

lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia-  I 

ment  assembled,  and  by  the  authority  of  the  same,  That  it  shall  J^S'^^i'^,, 
and  may  be  lawful  for  any  person  entitled  to  or  claiming  under  any  ^tn'm  the  defl- 
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waT^iV**  1  "*®'^*S^g®  ^^  lvLnd,  boin^  land  within  the  definition  contained  in 
may  brt^  meSaoi  the  first  section  of  the  said  act,  to  make  an  entry  or  brings  an  action 
to  reoorer  Und  at  law  or  8uit  in  eouity  to  recover  such  land  at  any  time  within 
yeuSi^fterbtft  twenty  years  next  after  the  last  payment  of  any  part  of  the  principal 
pftjment  of  piin-  money  Of  interest  secured  by  sucfa  mortgage,  fdthouffh  more  tl»a 
ciptti  or  intareit.  twenty  years  may  have  elapsed  since  the  time  at  which  the  right 
to  make  sach  entry  or  brine  such  action  or  suit  in  .eqnity  shall  have 
first  acomed,  anytoing  in  me  said  act  notwithstanding. 


6  &  7  Vict.  c.  54. 

An  Act  for  extending  to  Ireland  the  Provisions  not 
already  in  force  there  of  nn  Act  of  the  Third 
and  Fourth  Years  of  the  Reign  of  the  late  King 
William  the  Fourth^  intituled  "  An  Act  for  the 
Limitation  of  Actions  and  Suits  relating  to  Real 
Property 9  and  for  simplifying  the  Remedies  for 
trying  the  Rights  thereto^*  and  to  explain  and 
amend  the  said  Act.  [10th  August,  1843.] 

Whbrbas  an  act  was  passed  in  the  session  of  parliament  held  in 
the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  Ring 
8&4WiiL4,c.27.  William  the  Fourth,  intituled  •*  An  Act  for  the  Limitation  of 
Actions  and  Suits  relating  to  Real  Property,  and  for  simplifying 
the  Remedies  for  trying  tne  Rights  thereto^"  and  thereby  it  was 
(after  and  amongst  other  things)  enacted,  that  after  the  thirty-firsC 
day  of  December  one  thousand  eight  hundred  and  thirty-three  no 
person  should  bring  any  quare  impedit  or  other  action,  or  any  suit 
to  enforce  a  right  to  present  to  or  bestow  any  church,  yicarage,  or 
other  ecclesiastical  benefice  as  the  patron  thereof,  after  the  expira- 
tion of  such  period  as  thereinafter  is  mentioned ;  (that  is  to  say,) 
the  period  during  which  three  clerks  in  succession  should  have 
held  the  same,  all  of  whom  should  have  obtained  possession  thereof 
adversely  to  the  right  of  presentation  or  gift  of  such  person,  or  of 
some  person  through  whom  he  claims,  if  the  times  of  such  incum- 
bencies taken  together  should  amount  to  the  fiill  period  of  sixty 
years,  and  if  the  times  of  such  incumbencies  should  not  together 
amount  to  the  full  period  of  sixty  years,  then  after  the  expiration 
of  such  further  time  as  with  the  times  of  such  incumbencies  would 
make  up  the  full  period  of  sixty  years :  Provided  always,  and  it 
was  thereby  further  enacted,  that  when,  on  the  avoidance  after  a 
clerk  should  have  obtained  possession  of  an  ecclesiastical  benefice 
adversely  to  the  right  of  presentation  or  gift  of  the  patron  thereof^ 
a  clerk  should  be  presented  or  collated  Uiereto  by  his  Majesty  or 
the  ordinary  by  reason  of  a  lapse, -such  last- mentioned  clerk  should 
be  deemed  to  have  obtained  poaseflsion  adversely  to  the  right  of  pre- 
sentation or  gift  of  such  patron  as  aforesaid;  but  that  when  a  clerk 
should  have  been  presented  by  his  Majesty  upon  the  avoidance  of 
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a  benefice  id  consequeDce  of  the  iocumbent  thereof  having  been 
made  a  bishop,  the  incumbency  of  such  clerk  should  for  the  pur- 
poses of  that  act  be  deemed  a  continuation  of  the  incumbency  of 
the  clerk  so  made  bishop;  and  bv  the  said  act  it  was  further 
enacted,  that  in  the  construction  thereof  eyery  person  claiming  a 
right  to  present  to  or  bestow  any  ecclesiastical  benefice  as  patron 
thereof,  by  virtue  of  any  estate,  interest,  or  right  which  the  owner 
of  an  estate  tail  in  the  advowson  mi^ht  have  barred,  should  be 
deemed  to  be  a  person  claiming  through  the  person  entitled  to  such 
estate  tail,  and  the  right  to  bring  anj  quare  impedit,  action  or  suit, 
should  be  limited  accordingly :  Provided  always,  and  it  was  thereby 
further  enacted,  that  after  the  said  thirty -first  day  of  December 
one  thousand  eight  hundred  and  thirty-three  no  person  should  bring 
any  quare  impedit  or  other  action,  or  any  suit  to  enforce  a  right  to 
present  to  or  bestow  any  ecclesiastical  benefice  as  the  partron 
thereof,  after  the  expiration  of  one  hmidred  years  from  the  time  at 
which  a  clerk  should  have  obtained  possession  of  such  benefice  ad- 
versely to  the  right  of  presentation  or  gift  of  such  person,  or  of 
some  person  through  whom  he  claims,  or  of  some  person  entitled 
to  some  preceding  estate  or  interest  or  undivided  share,  or  alternate 
right  of  presentation  or  gift,  held  or  derived  under  the  same  title, 
unless  a  clerk  should  subsequently  have  obtained  possession  of  such 
benefice  on  the  presentation  or  gift  of  the  person  so  claiming,  or  of 
some  i>er8on  through  whom  he  claims,  or  of  some  other  person  en- 
titled in  respect  of  an  estate,  share,  or  right  held  or  derived  under 
the  same  title ;  and  by  the  said  act  it  was  farther  enacted,  that  at 
the  determination  of  the  period  limited  by  that  act  to  any  person 
for  bringing  any  writ  of  quare  impedit,  or  other  action  or  suit,  the 
right  and  title  of  such  person  to  the  advowson,  for  the  recovery 
whereof  such  action  or  suit  might  have  been  brought  within  such 
period,  should  be  extinguished :  Provided  always,  end  it  was  thereby 
further  enacted,  that  that  act  should  not,  so  far  as  it  related  to  any 
right  to  present  to  or  bestow  any  church,  vicarage,  or  other  eccle- 
siastical benefice,  extend  to  Ireland :  And  whereas  the  hereinbefore 
in  part  recited  act,  save  in  so  far  as  it  relates  to  any  such  right  as 
last  aforesaid,  is  already  in  force  in  Ireland,  and  it  is  expedient  to 
extend  to  Ireland  the  whole  of  the  provisions  of  that  act :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same.  That  after  the  first  day  of  January  one  thousand  Fj^^jJJ  ?  „ 
eight  hundred  and  forty- four  the  several  clauses  and  enactments  in  reiatinff  toad^  * 
the  said  act  passed  in  the  session  of  parliament  held  in  the  third  and  vowsons,  &a,  ex- 
fourth  years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth  **°^  *»  ^^"^ 
contained,  and  hereinbefore  recited,  relating  to  any  right  to  present 
to  or  bestow  any  church,  vicarage,  or  other  ecclesiastical  benefice 
(the  clause  thereof  providing  that  the  said  act  so  far  as  it  relates  to 
any  such  right  shall  not  extend  to  Ireland  always  excepted),  shall 
extend  and  apply  to  Ireland,  and  that  as  fully  and  effectually  as  if 
the  same  clauses  and  enactments  were  here  repeated,  substituting 
for  the  said  date  of  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  thirty  three  the  said  date  of  the  first  day  of 
January  one  thousand  eight  hundred  and  forty-four. 


782 


APPENDIX. 


Certain  words  In 
those  proTlstoDS 
to  be  fllxnilsrlj 
luterpnted. 


Removliig  doabts 
as  to  the  periods 
limited  for  bring- 
ing any  qnare 
impedit  or  other 


Provisions  for  the 
cases  of  Beman 
Catholio  patrons 
who  shall  here- 
after oonfarm. 
18  Car.  2  (I.) 


II.  And  whereas  it  was  by  the  said  recited  act  enacted,  that  the 
words  and  expressions  therein  mentioned,  which  in  their  ordinary 
signification  have  a  more  confined  or  a  different  meaning,  should  in 
that  act,  except  where  the  nature  of  the  provision  or  the  context  of 
the  act  should  exclude  such  construction,  be  interpreted  as  therein 
follows ;  (that  is  to  say,)  that  the  person  through  whom  another 
person  is  said  to  claim  should  mean  any  person  by,  through,  or 
under,  or  by  the  act  of  whom  the  person  so  claiming  became 
entitled  to  the  estate  or  interest  claimed  as  heir,  issue  in  tail, 
tenant  by  the  curtesy  of  England,  tenant  in  dower,  sncceMor 
special  or  ^[enera],  occupant,  executor,  administrator,  legatee, 
husband,  assignee,  appointee,  devisee,  or  otherwice,  and  also  any 
person  who  was  entitled  to  an  estate  or  interest  to  which  the  person 
so  claiming,  or  some  person  through  whom  he  claims,  became  entitled 
as  lord  by  escheat ;  and  that  tlie  word  '*  person"  should  extend  to 
a  body  politic,  corporate,  or  collegiate,  and  to  a  class  of  creditors 
or  other  persons,  as  well  as^n  individual;  and  that  every  word 
importing  the  singular  number  only  should  extend  and  be  applied 
to  several  persons  or  things  as  well  as  one  person  or  thing;  and 
that  every  word  importing  the  masculine  gender  onlv  should  extend 
and  be  applied  to  a  female  as  well  as  a  mide ;  be  it  therefore  fiirther 
enacted,  That  the  same  words  and  expressions  shall  in  this  act  be 
similarly  interpreted,  extended,  and  applied. 

III.  And  whereas  doubts  have  been  entertained  whedier  the 
several  periods  by  the  said  act  limited  for  bringing  any  qoare 
impedit  or  other  action,  or  any  suit  to  enforce  a  right  to  present 
to,  or  bestow  any  ecclesiastical  benefice  as  the  patron  thereof,  apply 
to  the  case  of  a  bishop  claiming  to  have  right  to  collate  to  or 
bestow  any  ecclesiastical  benefice  in  his  diocese,  and  it  is  exjiedieut 
that  all  such  doubts  should  be  removed;  be  it  therefore  enacted. 
That  the  several  periods  limited  by  the  said  act  or  by  this  act  for 
bringing  any  quare  impedit  or  other  action,  or  any  suit  to  enforce 
a  right  to  present  to  or  bestow  any  ecclesiastical  benefice,  shall 
app^  to  the  ca^  of  any  bishop  claiming  a  right  as  patron  to 
collate  to  or  bestow  any  ecclesiastical  benefice,  and  that  aoch  right 
shall  be  extinguished  in  the  same  manner  and  at  the  same  periods 
as  the  right  of  any  other  patron  to  present  to  or  bestow  any  eccle- 
siastical benefice :  provided  always,  that  nothing  herein  contained 
shall  be  deemed  to  afiect  the  right  of  any  bishop  to  collate  to  aay 
ecclesiastical  benefice  by  reason  of  lapse. 

IV.  And  whereas  by  an  act  passed  in  the  Irish  parliament  in  the 
session  held  in  the  seventeenth  and  eighteenth  vears  of  the  reign  of 
King  Charles  the  Second,  intituled  **  An  Act  for  the  explaining  of 
some  Doubts  arising  upon  an  Act,  intitnle^l  '  An  Act  for  the  better 
£xecution  of  His  Majesty's  gracious  Declaration  for  the  Settlement 
of  his  Kingdom  of  Ireland,  and  Satisfaction  of  the  several  Inlercstsof 
Adventurers,  Soldiers,  and  other  His  Subjects  there;'  and  for  making 
some  Alterations  of  and  Additions  unto  the  said  Act  for  the  more 
speedy  and  eflfectual  Settlement  of  the  said  Kingdom,''  it  was 
enacted,  that  certain  advowsons  and  rights  of  patronage,  and  the 
rights  of  nomination,  presentation,  or  collation  to  or  donation  of 
certain  ecclesiastical  benefices  or  promotions,  which  bad  baea 
forfeited  by  certain  Irish  papists  or  popish  recusants,  shoald  Teat, 
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KDmin,  and  oootinae  in  bis  Majesty,  his  beirs  and  sncoessorsy  until 
such  Irish  papist  or  popish  recuttant,  or  the  right  heir  of  such  papist 
or  recusant,  should  come, to  church,  and  receive  the  sacrament 
according  to  the  rites  of  the  church  of  ED|fland,  and  from  and  after 
such  conformity  should  be  again  revested  in  the  person  so  conform* 
ing  and  bis  heirs :  and  whereas  by  an  act  passed  in  the  second  year 
of  the  reign  of  her  Majesty  Queen  Anne,  intituled  **  An  Act  to  a  Ann.  c  s. 
prevent  the  further  Growth  of  Popery,"  it  was  enacted,  that 
where  any  papists,  or  persons  professing  the  popish  religion,  did  or 
should  claim,  enjoy,  or  possess  any  advowson  or  advowsons  of 
churches,  right  of  patronage  or  presentation  to  any  ecclesiastical 
benefice,  or  where  any  protestant  or  protestants  did  or  should  hold, 
elaim,  enjoy,  or  possess  any  advowson  or  advowsons  of  churches,  or 
right  of  patronage  or  presentation  to-  any  ecclesiastical  benefice  or 
benefices,  in  trust  or  for  the  use  and  benefit  of  any  papist  or  papists 
whatsoever,  that  every  such  advowson,  and  right  of  patronaee  or 
presentation,  should  be  thereby  ipso  facto  vested  in  ner  Majesty, 
ner  heirs  and  successors,  according  to  such  estates  as  such  papist 
had  in  the  same,  until  such  time  as  such  papist,  or  the  heir  or  heirs  « 
of  such  papist,  should  take  a  certain  oath  and  subscribe  a  certain 
declaration  and  abjuration  prescribed  by  and  set  forth  in  the  said 
act,  and  should  conform  to  the  church  of  Ireland  as  by  law  esta- 
blished ;  be  it  enacted.  That  no  possession  under  any  presentation 
by  the  Crown,  or  collation  by  the  ordinary,  which  may  have 
taken  place  by  reason  of  the  said  act  of  the  eighteenth  year  of  the 
reign  of  his  Majesty  King  Charles  the  Second,  or  of  the  said  act 
of  the  second  year  of  the  reign  of  her  Majesty  Queen  Anne,  during 
the  nonconformity  of  any  such  patron  professing  the  Roman  Catholic 
religion,  shall  be  deemed  an  adverse  possession  within  the  meaning 
of  this  act  against  the  right  of  any  such  patron  or  his  heirs,  or  any 
person  claiming  by,  through,  or  under  him  or  them ;  provided,  that 
in  all  cases  in  which  any  patron  shall  have  conformed  to  the  said 
united  church  within  sixty  years  before  the  passing  of  this  act,  or 
shall  hereafter  conform  thereto,  such  patron,  or  any  person  claiming 
by,  through,  or  under  him,  shall  not  be  barred  from  bringing  any 
such  qoaro  iropedit,  or  other  action  or  suit,  for  the  purpose  in  the 
said  first  herein-recited  act  mentioned,  before  the  expiration  of  sixty 
years,  to  commence  and  be  compute<l  from  the  day  on  which  sneii 
patron  shall  have  so  conformed  as  aforesaid. 

V.  Provided  always,  and  be  it  enacted.  That  this  act  shall  not  Act  not  to  appij 
be  prejudicial  or  available  to  or  for  any  plaintifi^  or  defendant  in  any  ^J^  bSion  lac 
action  or  suit  already  commenced,  on  or  before  the  said  first  day  of  j«niuB7,  istf. 
January  one  thousand  eight  hundred  and  forty-five  to  be  com- 
menced, relating  to  any  right  to  present  to  or  bestow  any  church, 
vicarage,  or  other  ecclesiastical  benefice  in  Ireland. 


23  &  24  Vict.  c.  38. 

An  Act  to  further  amend  the  Law  of  Property. 

[Eoyal  Aseent  23id  July,  I860.] 
IS.  Recites  8^4  Will.  4,  c.  27,  s.  40,  and  then  enacts,  That 
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after  the  3l9t  day  of  December,  1860,  no  suit  or  other  proceeding 
shall  be  brought  to  recover  the  personal  estate,  or  any  share  of  the 
personal  estate,  of  any  person  dying  intestate,  possessed  by  the  legal 
representative  of  such  intestate,  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrura  to  some  penoa 
capable  of  giving  a  discharge  for  or  release  of  the  same,  ankss  in 
tlie  meantime  some  oart  of  such  estate  or  share,  or  some  interest  in 
respect  thereof,  shall  have  been  accounted  for  or  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given  in 
writing,  signed  by  the  person  accountable  for  the  same,  or  his 
agent,  to  the  person  entitled  thereto,  or  his  agent;  and  in  such  cue 
DO  such  action  or  suit  shall  be  brought,  but  within  twenty  years 
after  such  accounting,  payment  or  aduiowledgment,  or  the  last  of 
such  accountings,  payments  or  acknowledgments^  if  more  than 
one,  was  made  or  given. 


UmltattoQ  of 
action  of  delft  on 
spedaltieB,  &c. 


Itemodyfor 
infants,  femes 
covert,  kc. 


3  &  4  Will.  4,  c.  42. 

An  Act  for  the  further  Amendment  of  the  Law,  and 
the  better  Advancement  of  Justice, 

[14th  August,  1833.] 

III.  And  be  it  further  enacted.  That  all  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon 
any  bond  or  other  specialty,  and  all  actions  of  debt  or  scire  fiicias 
upon  any  recognizance,  and  also  all  actions  of  debt  upon  any 
award  where  the  submission  is  not  by  specialty,  or  for  any  fine  due 
in  respect  of  any  copyhold  estates,  or  for  an  escape,  or  for  money 
levied  on  any  fieri  iacias,  and  all  actions  for  penalties,  damagesi  or 
sums  of  money  given  to  the  party  grieved,  by  any  statute  now  or 
hereafter  to  be  in  force,  that  shall  be  su«i  or  brought  at  any  time 
after  the  end  of  the  present  session  of  parliament,  shall  be  ocnn- 
menced  and  sued  within  the  time  and  limitation  hereinafter  ex- 
pressed, and  not  after;  that  is  to  say,  the  said  actions  of  debt  for 
rent  upon  an  indenture  of  demise,  or  covenant  or  debt  upon  any 
bond  or  other  specialty,  actions  of  debt  or  scire  iacias  upon  recog- 
nizance, within  ten  years  after  the  end  of  this  present  session,  or 
within  twenty  years  after  the  cause  of  such  actions  or  snits^  but 
not  after;  the  said  actions  by  the  pftrty  grieved,  one  year  after  the 
end  of  this  present  session,  or  witnin  two  years  after  the  cause  of 
such  actions  or  suits,  but  not  after;  and  the  said  other  actions 
within  three  years  after  the  end  of  this  present  session,  or  within  six 
years  after  the  caose  of  such  actions  or  suits^  but  not  after ;  pro- 
vided that  nothing  herein  contained  shall  extend  to  any  action  given 
by  any  statute  where  the  time  for  bringing  such  action  is  or  shall  be 
by  any  statute  specially  limited. 

IV.  And  be  it  farther  enacted,  That  if  any  person  or  persons  that 
is  or  are  or  shall  be  entitled  to  any  such  action  or  sui^  or  to  such 


3  &  4  WILL.  4,  c.  41. 
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scire  facias,  ifi  or  are  or  shall  be,  at  the  tirae  of  any  such  cause  of 
action  accrued,  within  the  aere  of  twenty-one  years,  feme  covert, 
non  compos  mentis,  or  beyond  the  seas,  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence 
the  same  within  such  times  after  their  coming  to  or  being  of  full 
age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas, 
as  other  persons  having  no  such  impediment  should,  according  to 
the  provisions  of  this  act,  have  done;  and  that  if  any  person  or  Absence  of  de- 
persons  against  whom  there  shall  be  any  sach  cause  of  action  is  or  fendanu  b^ond 
are  or  shidl  be,  at  the  time  such  cause  of  action  accrued,  beyond  ■«"  ?"»▼*<*'« '«»• 
the  seas,  then  the  person  or  persons  entitled  to  any  such  cause  of 
action  shall  be  at  liberty  to  bring  the  same  against  such  person  or 
persons  within  such  times  as  are  before  limited  after  the  return  of 
such  person  or  persons  from  beyond  the  seas. 

V.  Provided  always,  That  if  any  acknowledgment  shall  have  Provito  in  cMe  of 
been  made,  either  by  writing  signed  by  the  party  liable  by  virtue  Jf^Sti*^?for?y 
of  such  indenture,  specialty  or  recognizance,  or  his  agent,  or  by  pert  payment, 
part  payment  or  part  satisfection  on  account  of  any  principal  or 
interest  being  then  due  thereon,  it  shall  and  may  be  lawful  for  the 
person  or  persons  entitled  to  such  actions  to  bring  his  or  their  ac- 
tion for  the  money  remaining  unpaid  and  so  acknowledged  to  be 
due  within  twenty  years  after  sucn  aoknowledgment  by  writing  or 
part  payment  or  part  satisfaction  as  aforesaid,  or  in  case  the  person 
or  persons  entitled  to  such  action  shall  at  the  time  of  such  ac- 
knowledgment be  under  such  disability  as  aforesaid,  or  the  party 
making  such  acknowledgment  be,  at  the  time  of  making  the  same, 
beyond  the  seas,  then  within  twenty  years  after  such  disability  shall 
have  ceased  as  aforesaid,  or  the  party  shall  have  returned  from 
beyond  seas,  as  the  case  may  be;  and  the  plaintiff  or  plaintiffs  in 
any  such  action,  or  any  indenture,  specialty  or  recognizance,  may, 
by  way  of  replication,  state  such  acknowledgment,  and  that  such 
action  was  brought  within  the  time  aforesaid,  in  answer  to  a  plea  of 
this  statute. 

[The  corresponding  enactments  for  Ireland  are  sections  20,  22, 
523  of  16  5c  17  Vict  c.  118,  and  in  similar  terms.] 
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X.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  Abeence  beyond 
suit  with  respect  to  which  the  period  of  limitation  within  which  ^t*rf?SSit« 
the  same  shall  be  brought  is  fixed  by  the  act  of  the  twenty-first  nottobeadit- 
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Period  of  limita- 
tion to  mn  M  to 
joint  debtors  in 
the  kingdom, 
though  some  are 
beyond  seaa. 
Judgment  reco- 
vered against 
Joint  debtors  in 
the  kingdom  to  be 
no  bar  to  proceed- 
ing against  otiien 
beyond  seas  after 
their  return. 


Definition  of 
**  beyond  sea*,** 
within  4  &  6  Anne, 
c  16,  and  this  act. 


Proviflions  of 
9  Geo.  4,0  14, 
n.  1  and  8,  and 
16  Si  17  Vict  c. 
118,  Bs.  24  and  27, 
extended  to  ac- 
knowledgments 
by  agents. 


Fart  payment  by 
one  contractor, 
&c.  not  to  prevent 
bar  by  certain 
•tatates  of  llmita- 


year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  section 
three,  or  by  the  act  of  tlie  fourth  year  of  the  reign  of  Queen  Anne, 
chapter  sixteen,  section  seventeen,  or  by  the  act  of  the  fifty -third 
year  of  the  reign  of  King  George  the  Third,  chapter  one  handrrd 
and  twenty-seven,  section  five,  or  by  the  acts  of  the  third  and 
fonrth  years  of  the  reign  of  King  William  the  Ponrth,  chapter 
twenty-seven,  sections  forty,  forty -one,  and  forty-two,  and  chapter 
forty-two,  section  three,  or  by  the  act  of  the  sixteenth  and  seven- 
teenth years  of  the  reign  of  her  present  Majesty,  chapter  one 
hundred  and  thirteen,  section  twenty,  shall  be  entitled  to  any  tnne 
within  which  to  commence  and  sue  such  action  or  suit  beyond  the 
period  so  fixed  for  the  same  by  the  enactments  aforesaid,  bv  resson 
only  of  such  person,  or  some  one  or  more  of  such  persons,  being  at 
the  time  of  sueh  cause  of  action  or  suit  accrued  beyond  the  seas,  or 
in  the  cases  in  which  by  virtue  of  any  of  the  aforesaid  enactments 
imprisonment  is  now  a  disability,  by  reason  of  such  penon  or  some 
one  or  more  of  such  persons  being  imprisoned  at  the  time  of  such 
cause  of  action  or  suit  accrued. 

XI.  Where  such  cause  of  action  or  suit  with  respect  to  whieh 
the  period  of  limitation  is  fixed  by  the  enactments  aforesaid  or  any 
of  them  lies  against  two  or  more  joint  debtors,  the  person  or  permns 
who  shall  be  entitled  to  the  «ame  shall  not  be  entitled  to  any  time 
within  which  to  commence  and  sue  any  such  action  or  suit  against 
any  one  or  more  of  such  joint  debtors  who  shall  not  be  beyond  tlie 
seas  at  the  time  such  cause  of  action  or  suit  accrued,  by  reason 
only  that  some  other  one  or  more  of  snch  joint  debtors  was  or  were 
at  the  time  such  cause  of  action  accrued  beyond  the  seas,  and  snch 
person  or  persons  so  entitled  as  aforesaid  shall  not  be  barred  from 
commencing  and  suing  any  action  or  suit  against  the  joint  debtor 
or  joint  debtors  who  was  or  were  beyond  seas  at  the  time  the  cause 
of  action  or  suit  accrued  after  his  or  their  return  from  beyond  teas 
by  reason  only  that  judgment  was  already  recovered  against  any 
one  or  more  of  snch  joint  debtors  who  was  not  or  were  oot  beyond 
seas  at  the  time  aforesaid. 

XII.  No  part  of  the  United  Kingdom  of  Great  Britain  snd 
Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and 
Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of  the 
dominions  of  ner  Majesty,  shall  be  deemed  to  be  beyond  seas  within 
the  meaning  of  the  act  of  the  fourth  and  fifUi  years  of  the  reign 
of  Queen  Anne,  chapter  sixteen,  or  of  this  act. 

XIII.  In  reference  to  the  provisions  of  the  acts  of  the  ninth 
year  of  the  reign  of  King  George  the  Fourth,  chapter  fourteen, 
sebtions  one  and  eight,  and  the  sixteenth  and  seventeenth  years 
of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
thirteen,  sections  twenty-four  and  twenty-seven,  an  acknowletiir- 
ment  or  promise  made  or  contained  by  or  in  a  writing  signed  by 
an  agent  of  the  party  chargeable  thereby,  duly  authorized  to  mske 
such  acknowledgment  or  promise,  shall  have  the  same  effect  as  if 
such  writing  had  been  signed  by  such-  party  himself. 

XIV.  In  reference  to  the  provisions  of  the  acts  of  the  twenty- 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen, 
section  three,  and  of  the  act  of  the  third  -and  fourth  years  of  the 
reign  of  King  William  the  Fourth,  chapter  forty^two,  section 
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three,  and  of  the  act  of  the  sixteenth  and  seventeenth  years  of  tions  in  favonr  of 
the  reign  of  her  present  Majesty,  chapter  one  hundred  and  thirteen,  ^^^f^^"' 
section  twenty,  when  there  shall  be  two  or  more  co-contractors 
or  co-debtors,  whether  bound  or  liable  jointly  only  or  jointly  and 
severally,  or  executors  or  administrators  of  any  contractor,  no  such 
co-contractor  or  co-debtor,  executor,  or  administrator  shall  lose 
the  benefit  of  the  said  enactments  or  any  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  payment  of  any  principal, 
interest,  or  other  money,  by  any  ottier  or  others  of  sucn  co-con- 
tractors or  co-debtors,  executors^  or  administrators. 
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ABATEMENT, 
what,  448. 

ABATEMENT  OF  ACTION, 

maj  sospend  the  time  of  limitatlcm,  688. 

ABSENCE  BEYOND  SEAS, 

extends  time  of  limitation,  when,  440. 

what  not  within  3  &  4  Will.  4,  c.  27 . .  660. 

effect  of  sect  19  of  that  act  as  to,  ib, 

as  a  disability  in  earlier  statutes  of  limitation  not  now  available,  669. 

not  a  disability  in  2  &  3  Will.  4,  cc.  71,  100  .  668. 

of  a  specialty  debtor,  when  giving  acknowledgment,  effect  of,  616. 

ACCOUNTS, 

by  a  mortgagee,  whether  a  sufficient  acknowledgment  of  tiUo  to  re- 
deem, 620. 

ACKNOWLEDGMENT, 

U  express,  or  implied,  683. 
when  mnst  be'  express,  and  when  may  be  either  express  or  implied, 
690,  696. 
empress, 
must  be  signed,  683. 

how,  684. 

position  of  the  signature  to,  686. 

signature  ma^  be  applicable  or  inapplicable  .t3  tho 

entire  writing,  686. 
what  signature  not  sufficient,  ib, 
by  deed,  must  be  signed,  687. 
implied, 
payment,  687. 
nature  and  effect  of  it,  ib, 
what  is  part  payment,  ib. 
need  not  be  in  mone^,  688. 
nor  to  the  creditor  himself,  ib, 
may  be  constructive  only,  ib.,  616. 
by  specialty  debtor  when  beyond  seas,  ib. 
is  only  one  mode  of  acknowledgment,  689. 
evidence  of,  ib. 

by  account  stated,  the  account  must  be  with  the  creditor  or  his 
agent,  617. 
by  fehiam, 

1.  only  one  person, 

a  debtor  or  his  agent,  691. 

principal  only,  ib, 

when  by  possessor  of  land  or  a  rent,  himself,  ib. 

him  or  his  agent,  692. 
the  reason  for  this  difference,  ib,,  693. 

only  the  person  in  possession  or  receipt  of  profits  of  land,  or 
receipt  of  rent,  693. 
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ACKNOWLEDGMENT— «w«»wA 
by  whom—contismeA. 

1.  only  one  person— conimaed, 

but  may  be  signed  by  another,  when,  593. 

a  mortgagee  or  bis  agent,  594,  595. 

whether  and  when  a  receiver,  ib. 

person  by  whom  money  is  payable,  or  his  agent,  595,  596* 

eqnitable  owner  of  lands  subject  to  tmsts  for  indenmity,  596. 

for  share  of  an  intestate's  estate,  ib. 

for  arrears  of  rent,  interest,  legacies^  damages  for  such  arrears, 

597,  598. 
need  not  be  personally  liable,  598. 
when  not  a  stranger,  ib.,  599,  600. 
whether  a  person  under  disability,  598. 
a  specialty  debtor  or  his  agent,  699. 
in  case  of  implied  acknowledgments,  when  by  a  penon  or  his 

agent,  and  not  a  stranger,  ib.,  600. 
the  same  person  to  whom  niade,  600. 

2.  one  of  several  persons, 

principal,  as  against  surety,  601. 

joint  contractors  or  co-debtors,  i^.,  602, 603. 

ffl^jifping  onder  a  common  title, 

coparceners  and  others, 
mortgagors, 
mortgagees,  608. 
owners  of  diyers  lands  subject  to  a  conunon  charge,  604,  605. 

separate  charges,  605. 
joint  beneficial  owners,  t^.,  606. 
conusors  of  a  Judgment,  606. 
trustee  for  sale  and  cestui  que  trusts,  ib. 
executor  and  beneficiaries,  ib. 
seyeral  executors  or  administrators,  607—610. 
partners,  610. 
surety,  ib, 

mortgagor,  as  between  first  and  second  mortgagees,  t^. 
haying  different  interests, 

tenant  for  life, 
renuunder-men,  611. 

suocessiye  in  tail,  613. 
doweresB  and  co-heirs  in  gayeUund, 
615. 

3.  one  person  liable  in  two  eharacterSf 

personal  and  representatiye,  615. 
to  whom, 
at  common  law,  616. 
creditor  or  his  agent,  when,  ib. 
when  not  a  stranger,  617. 

made  to  an  agent  is  made  to  the  creditor,  when,  ib. 
when  a  third  person,  618. 
when  need  not  be  named,  ib. 
evidence  showing,  ib. 
one  of  several  coparceners,  joint  tenants  or  tenants  in  common,  not 

as  agent  for  the  others,  619. 
mortgagor  himself  only,  ib. 
husband,  before  or  after  wife's  death,  620. 
person  entitled  to  share  of  intestate's  estate  or  arrears  of  rent, 

interest,  Stc,  or  agent,  zb.,  621. 
husband  for  such  arrears  after  wife's  death,  ib, 
a  person  constructively,  ib. 
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ACKNOWLEDGMENT— <j(wi«»«tf^. 
to  whom—contmaed. 
persons  under  disability,  621. 
a  tenant  for  life  is  available  for  remainderman,  622. 
by  and  to  agents^ 
when,  623,  624. 
under  3  &  4  WiU.  4,  c.  27, 

master  in  chancery,  629. 

cegtui  que  trust ,  ib, 

a  joint  owner,  ib. 

a  person  at  the  request  of  another,  630. 

doweress,  ib. 

assignee  of  a  mortgagor,  ib. 

treasurer  of  a  company,  ib. 

receiver,  ib. 

one  and  the  same  person,  631. 
when  to  be  niade, 
varies  with  the  subject,  631. 
before  the  time  of  limitation  expires,  for — 

land  and  rent,  632. 

an  equity  of  redemption,  634,  635. 

charges  on  land  or  rent,  636,  637. 
either  before  or  after  that  time  expires,  for — 

equity  of  redemption,  before  3  &  4  Will.  4,  c.  27. . 632,  633. 

charges  on  advowsons,  638. 

legacies  not  charged  on  land,  ib. 

intestate's  persoiud  estate  not  being  chattels  real,  ib. 

arrears  of  rent  and  of  interest,  ib, 

damages  for  such  arrears,  ib. 

claims  by  specialty,  ib. 
time  w?ien  madCf 
the  date,  639. 

may  be  shown  by  extrinsic  evidence  when  not  dated,  ib.,  640. 
may  be  the  delivery,  long  after  dated,  640. 
by  whom  determined, 
either  the  court  or  the  jury,  654. 
when  by  the  court,  654—666. 
when  by  the  jury,  656. 
what  sufficient  within  the  Statutes  of  Limitatian, 
1.  express, 

no  specific  form  necessary,  658. 

may  be  by  letter,  deed,  affidavit,  will,  ib. 

correspondence,  659,  667. 

devise  for  payment  of  debts,  539. 

not  a  bequest  for  that  purpose,  ib. 
under  sect.  14,  8  *^'  4  Will.  4,  c.  27, 

must  be  of  the  claimant's  title,  667. 

of  an  existing  title,  and  refer  to  it,  ib,,  668. 

none,  if  right  denied,  660. 

of  pecuniary  claim,  need  not  state  the  amount,  ib. 

answer  in  chancery,  ib. 

schedule  of  insolvent  debtor,  ib.,  661. 

when  to  be  repeated,  661. 

of  arrears  of  rent  is  of  the  title  to  the  land,  ib. 

when  by  payment  of  rent  the  payment  must  bo  in  respect  of 
the  land  claimed,  ib. 

receipt  of  rents  by  an  equitable  mortgagee,  662. 

when  unnecessary  under  that  section,  ib. 

of  a  right  of  redemption  before  that  act,  632,  633. 
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ACKNOWLEDGMENT— o<m«ni«^. 

what  it{ffieient  within  the  Statutes  of  lAmitatum — continned. 

1.  eofpreu — continaecL 

of  equity  of  redemption  under  sect  28 . .  662. 

to  an  agent,  ib. 
by  letter,  66a 
keeping  aocouniB,  ib, 
sect.  40, 

bankrupt's  balance  aheet,  664. 
master's  report,  id. 
insolvent's  schednle,  ib. 
admission  of  money  still  dae,  666. 
judgment  revived  by  tci.fa.^  ib. 
payment  on  a  collateral  secnritj],  ib. 
need  not  amount  to  a  new  promise  to  pay,  ib.,  666. 
letters,  recognizing  a  judgment  debt  as  existing,  667. 
imposes  no  personal  UabiUty,  wben,  ib. 
9ect.i2, 

need  not  amount  to  a  new  promise  to  pay,  664,  666. 
must  make,  or  show  the  person  making  it,  liable  to  the 

person  to  whom  given,  665,  666. 
admission  to  agent  of  rent  being  due,  is  an  adknowledg- 
ment  of  title  of  the  principal  to  arrears,  668. 
imder  21  Joe.  1,  e.  16,  and  9  Oeo.  4,  o.  14, 

must  operate  as  a  fresh  promise  to  pay,  and  constitnte  a 

new  cause  of  action,  617,  666. 
ought  to  make  the  person  giving  the  acknowledgment  per- 
sonally liable,  666. 
8  #  4  WiU.  4,  e.  42, 

the  action  in  which  the  acknowledgment  is  operative  is  to 
be  founded  and  maintained  on  the  original  obligatkn 
only,  666. 
need  not  amount  to  a  promise  to  pay  so  as  to  make  a  new 

cause  of  action,  ib. 
deed  executed  after  its  date,  668. 

2.  impUed, 

payment  how  to  be  made,  668,  669. 
when  by  an  agent,  669. 
of  annuity  charged  on  personalty,  ib, 
of  Interest,  ib.^  670. 
by  retainer,  670. 
effect  of, 
generally,  640. 

on  right  of  entry  or  action  after  given,  487,  488. 
under  sect.  14  of  8  &  4  WilL  4,  c  27. .488. 
destroys  presumption  arising  from  length  of  possession,  ib. 
by  deed  is  from  the  execution,  and  not  on  the  date  of  a  deed,  ib. 
by  payment  is  the  same  by  1  Vict  c.  28,  as  one  in  writing  under 

sect  14,  tup.f  ib. 
gives  no  new  right  to  an  advowson,  after  possession  commenced 

adversely,  489. 
as  to  accruer  of  right,  488,  628,  529. 
differs  under  sect  42  of  8  8c  4  WUL  4,  c  27,  from  that  under 

sect.  40.. 630. 
by  a  mortgagor  when  it  does  not  preserve  the  rigbi  of  a  first  mort- 
gagee to  arrears  of  interest  against  a  second,  tS. 
by  devise  for  payment  of  debts,  creates  the  relation  of  trustee  and 

cestui  que  trust,  539. 
may  extend  the  time  of  limitation  for  a  mortgagee,  644. 
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ACKNOYrLEDGMEST-^conUrvued, 
effect  of-^oonHaned, 
as  to  land  and  rent,  544. 
maj  extend  the  time  also  for  mortgagor,  545. 
for  charges  on  land  and  rent,  and  legacies,  id. 
giyen  of  lien  on  land,  after  twenty  years,  579. 
must  amount  to  a  new  promise  to  pay,  giying  a  new  cause  of  action, 

when,  617. 
by  a  mortgagee  before  and  since  that  act,  upon  the  mortgaged 

estate  as  part  of  his  assets,  684,  686. 
establishes  a  new  tenninns  of  time  of  limitation,  640. 
when  made  before  and  when  after  that  time  expires,  641,  642. 
since  8  &:  4  Will.  4,  c.  27,  as  to~ 

land  and  rent,  after  that  time,  642, 648,  650. 
mortgages,  648,  651. 
charges  on  land,  651, 652,  658. 
charges  on  a  rent,  an  advowson,  legacies,  &c.,  658. 
must  make  the  person  giring  it  person^ly  liable,  when,  666. 
imposes  no  personal  liability,  when,  667. 

ACXJUIESCENCE, 

rights  in  general  not  established  by,  68. 

is  the  principle  of  the  claim  of  conmion  eauid  vieinagii,  158. 

under  2  &  8  Will.  4,  c.  71,  what,  431. 

as  a  ground  for  equity  to  refuse  relief,  61 1, 

in  cases  of  jurisdiction  of  equity  saved  where  right  to  bring  a  suit  not 

barred,  ih, 
effect  and  meaning  of  sect  27  of  8  &  4  Will.  4,  c.  27,  as  to,  id.,  512. 
whether  action  of  ejectment  may  be  restrained,  on  the  ground  of,  512. 
disfcinguishable  from  laches,  514. 
differs  from  and  means  more  than  laches,  516. 
what  is,  ib, 

imports  knowledge,  or  the  means  of  it,  ib, 
length  of  time,  when  not  a  bar,  is  evidence  of,  ih. 
inquiry  into  dicnmstances  inducing,  517. 

See  Rights. 

ACTIONS, 

two  classes  of,  for  recovery  of  land  at  common  law,  before  stat  of 

Merton,  50. 
personal  and  mixed,  and  on  specialties,  time  of  limitation  for,  68—65. 
what  and  when  cannot  be  continued  since  8  &  4  Will.  4,  c  27. .717. 

ACTS  OF  PARLIAMENT, 
presumption  of,  as  to,  124. 

ADMINISTRATOR, 

derives  his  title  from  the  grant  of  administration,  277,  465. 

operation  of  the  Statute  of  limitotions  against,  277. 

his  titie  commences,  and  the  intestate's  property  vests  in  him,  from  the 

grant,  465. 
as  to  personal  chattels  in  some  cases,  by  relation,  from  the  intestate's 

death,  ih. 
so,  for  some  purposes,  chattels  real,  id.,  466. 

but  not  for  collateral  purposes,  when,  466. 
to  miiiTifjiin  trespass  for  chattels  real,  must  acquire  actual  possession, 

and  obtain  administration,  ib. 
when  his  right  first  accrues,  ib. 
has  the  benefit  of  time  of  limitation  elapsed  since  the  intesteto's  death, 

when,  468. 
only  chattels  real  belonging  to,  within  sect.  6  of  8  &  4  Will.  4.  c.  27 . . 

469. 
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ADMINISTUATOR— «>»**»«««. 
only  within  that  section,  470. 
and  where  the  claimant  only,  470. 
remedy  against,  for  chattels  real,  when  snspendei 
for  chattels  personal  also,  528. 

want  of,  when  does  not  snspend  time  of  limitation,  536. 
effect  of  acknowledgment  by  one  of  seTeral,  607. 
acts  by  one  of  several,  same  effect  as  in  the  case  of  ezecotors,  608, 609. 
jS^£zbgutob& 

ADMISSION, 

to  a  ben^ce,  to  what  it  refers  and  relates,  and  to  whom  applicable, 
522. 

ADVERSE  POSSESSION, 

is  possession  inconsistent  with  the  title  of  the  tme  owner,  307. 
none  between  landlord  and  tenant,  when,  312. 
effect  of  altered,  715. 

ADVOWSONS, 

times  of  limitation,  ancient  and  modem,  for,  53,  54,  420. 
meaning  of,  321. 
species  of,  352. 

lay,  353. 
spiritual,  ib. 

presentative,  ib. 
donatiyei,  354. 

origin  of,  ih. 
perpetnal  curacies,  ib, 

classes  of,  t^.,  355. 
augmented,  when  benefices  presentatiye,  356. 
benefices  above  rectories  not  within  3  &  4  Will.  4,  c.  27.  .r^. 
usurpation  at  conunon  law  how  remedied,  and  where,  ib.,  357. 
of  churches  only  within  that  act,  ib. 
whether  advowsons  coUative  within  it,  358. 
only  inheritance  of  advowsons  of  churches  within  ii^  ib. 
not  chattel  interests  in,  ib. 

presentments  of  coparceners  lost  by  nsnipation  still  counted,  359. 
whether  chattel  intesnto  in  within  Westminster  2,  or  subject  to  com- 
mon law,  ib. 
holding  of,  must  be  adverse  during  the  whole  period,  421. 
presentation  and  collation^  difference  between,  ib. 
on  lapse,  422. 

on  promotion  of  incumbent  to  a  bishopric,  t^. 
collative,  acquisition  of  adverse  title  to,  423. 
whether  induction  necessary  to  make  each  holding  adverse,  ib. 
possession  of  on  presentation  or  collation  during  nonconformity  of 

papist  patrons,  ib. 
period  of  limitaticHi  for,  of  such  patrons,  424. 
m  fee  gained  by  usurpation,  425. 
in  mortgage,  who  presente  to,  ib. 
new  right  to  not  given  on  acknowledgment  after  adverse  title  oom- 

menced,  489. 
time  of  limitation  for,  same  at  law  and  in  equity,  521. 
when  it  commences  for,  ib. 
of  a  Protestant  and  a  Roman  Catholic  in  common  of  a  benefice  pit- 

sentative,  when  po««08sion  of  is  acquired  and  com{detc,  ib. 
time  of  limitation  for,  not  extended  by  acknowledgment,  when,  542. 
extinguishment  of  title  to,  570 — 573. 
what  within  .vet.  34,  3  &  4  Will.  4,  c.  27.. 358,  673. 
whether  "living"  includes,  see  Wc.'>b  v.  Bynp,  2  K.  &  J.  669. 
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^VFFIDAVIT, 

when  not  an  acknowledgment,  584. 

AGENCY, 

at  common  law  what,  622. 
effect  of,  623. 

AGENT, 

acts  of,  and  their  efficacy,  623. 

acknowledgments  bj,  ib.,  624. 

how  to  be  appointea  not  specified  bj  Statutes  of  Limitation,  624. 

how  appointed  generally,  ib. 

appointment  of,  is  either  express  or  implied,  625. 
need  not  be  in  writing,  ib, 

the  act  of,  may  have  to  be  in  writing,  ib, 

for  corporations  how  appointed,  where 

their  interest  may  be  affected,  625,  626. 
the  act  to  be  done  is  for  their  benefit,  627. 

recognition  of  a  person  acting  as,  its  effect,  ib.,  628,  641. 

of  a  person,  tmder  disability,  adopt  ng  the  agency  after  disability  re- 
moved, ib. 

to  what  his  anthoiity  should  extend,  629. 

to  be  of  the  party  liable,  when,  ib. 

nnder  sect.  40,  3  &  4  Will.  4,  c.  27,  ib. 

who  may  be  nnder,  8  &  4  Will.  4,  c.  27 .  .629,  630,  631. 

to  make  and  to  receive  an  acknowledgment  may,  but  should  not,  be  one 
and  the  same  person,  631. 

acknowledgment  by,  of  a  tmstee,  imposes  no  personal  responsibility  on 
the  tmstee,  667. 

executor  de  son  tortf  is  liable  and  may  be  treated  as,  of  the  rightful 
executor,  467. 

when  he  may  make  an  acknowledgment,  591,  692.    See  Acknow- 
ledgment—^y  and  to  Agents. 

ALIEN, 

may  take,  and,  until  office  found,  hold  lands,  117. 

on  death  of,  before  office,  they  vest  in  the  Crown  without  office,  ib. 

cannot  take  by  act  of  law,  ib. 

exception,  ib.,  118. 

ANSWER, 

signed  and  sworn,  a  sufficient  consent  under  2  &  3  Will.  4,  c.  100. . 
691. 

ARM  OF  THE  SEA, 

distinction  between  and  an  estuary,  174. 

ARREARS  OF  INTEREST, 

who  to  acknowledge  right  to,  597. 

for  wife's  legacy,  acknowledgment  of  right  to,  given  to  husband  after 
her  death  and  before  administration  not  sufficient,  when,  621.    See 

INTEBBST. 

ARREARS  OF  RENT, 

on  specialties,  how  far  recoverable  under  c.  42 . .  440. 

difference  of  effect  between  c.  42  and  c.  27,  ib. 

period  of  limitation  for,  and  for  damages  in  respect  of,  ib, 

of  charity  lands,  443. 
time  of  limitation  for  extended,  and  how,  646. 
who  to  acknowledge  right  to,  697. 
See  Rent. 
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ATTORNEY-GENERAL, 

not  a  person  within  sect  24  of  3  &  4  Will.  4,  c  27,  when  suing  ot^ 

ciaUy,268. 
Mb  position,  snin^  in  his  official  capacity,  ib^  264. 
as  to  Statute  of  Limitations,  ib, 
when  relation  of  landlord  and  tenant  not  available  for,  313. 

ATTORNMENT, 

right  of  entry  or  action  does  not  accroe  under  sect  9  of  3  ft  4  Will  4, 
c.  27,  on,  bj  lessee,  486. 

BENEFICE, 

not  necessarily  spiritual  because  held  bj  a  spiritual  person,  259. 
presentatiye,  when  possessicm  of  acquired  and  complete,  521. 
when  belonging  to  a  Protestant  and  a  Roman  Catholic  in  common,  ih. 
induction  to,  necessary  for  3  &  4  Will.  4,  c.  27. .522. 
collatiye,  when  and  when  not  full,  ib. 

BEQUEST  TO  PAY  DEBTS, 

does  not  suspend  the  time  of  limitation,  539. 

BEYOND  SEAS. 

what  is  and  what  is  not,  550,  551. 

legal  import  and  effect  of,  551. 

how  to  be  interpreted  in  3  &  4  Will.  4,  c  27,  ib. 

BISHOP, 

licence  of,  necessary  to  giye  poasesEion  of  a  perpetual  curacy,  354. 

BONDS, 

extinguishment  of  right  under,  in  Ireland,  577. 

BOROUGH, 

by  prescription^  may  be  implied,  when,  150. 

CESTUI  qUE  TRUST, 

his  position  as  to  his  trustee  at  law.  111. 

in  equity,  112. 
effect  of  entry  or  claim  b^,  113. 
whether  he  can  disseise  his  trustee,  ib. 
when  affected  by  the  bar  to  his  trustee,  268,  269. 

and  why,  270. 
since  the  8  &  4  Will.  4,  c  27,  as  to  land  and  rent,  ib. 

adyowBons,  271. 
chai^  on  land,  ib.,  272. 
claiming  adyersely  inter  ee,  whether  within  sect.  24  of  that  statute, 

27a 
not  affected  by  receipt  by  a  stranger  of  rents  from  trustee,  275. 
nor  by  possession  of  seyeral  persons  sucoessiyely  for  leas  than  twenty 

years,  ib. 
whether  affected  by  a  right  acquired  against  the  trustee  under  2  &  3 

WU1.4,cc.  71, 100..276. 
when  not  assisted  against  his  trustee,  291. 
in  general  not  allowed  to  be  deprived  of  the  possession  by  the  trustee, 

112,  812. 
not  to  be  tenant  at  will  to  his  trustee  within  sect  7  of  3  &  4  WilL  4, 

c.  27.. 476. 
where  the  trust  is  express,  477. 
seetts,  where  it  is  implied  only,  ib.,  478. 
when  may  create  a  yearly  tenancy,  482. 
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CESTUI  QUE  TRUST^conUnned, 

whether  as  yearly  tenant,  under  sect.  8,  he  can  acquire  a  title  against 

his  trustee,  483. 
under  express  trust,  when  his  right  first  accmes,  496. 
his  right  to  a  charge  on  land  secured  by  trust  not  affected  by  conyey- 

ance  of  the  owner  of  the  land,  498. 
the  right  of,  to  a  charge  on  land  accrues  when  entitled  in  possession,  ib. 
under  a  constructiye  trust,  when  barred  by  possession  of  trustee,  ib. 
his  right  accrues  against  coily  purchaser  for  value  and  any  one  denying 

title  through  time,  499. 
his  right  against  express  tmstee  not  affected,  whilst  the  trust  continues, 

ift.,  608. 
when  barred  through  his  trustee,  500. 

trustee  personally  liable  to,  after  conyeyanoe  of  trust  property,  ib, 
or  ma^  have  remedy  against  his  assets,  ib, 
but  within  a  reasonable  time,  601. 

his  right  in  case  of  concealed  fraud  not  affected  by  time,  602,  603. 
general  rule  of  equity,  not  to  encourage  stale  demands,  applicable  to, 

614. 
may  be  agent  for  his  trustees  when,  629.    See  Possession. 

CHANNEL  ISLANDS, 

laws  of  limitation  for  Enghmd  and  IreUmd^  not  applied  to,  237,  238. 
not  "be:rond  seas,"  within  8  &  4  Will.  4,  c  27.. 660. 
absence  in,  not  a  disability,  661. 

CHARGE  ON  LAND, 

barred  when  the  titie  to  the  land  is  barred,  362. 

interests  in  land  within  sects.  1  and  24  of  3  &  4  WiH  4,  c  27..496. 

within  sect  25.. 497. 

right  to  under  that  section  accrues  on  the  conveyance  of  the  charge,  ib. 

secured  by  trust  on  land  is  not  barred  until  the  titie  to  the  land  is,  ib. 

but  is  when  the  latter  titie  is,  498. 
not  affected  by  conveyance  of  the  land  by  the  owner,  ib. 
time  of  limitation  for,  may  be  extended  when  and  how,  546. 

CHARGES  ON  RENT, 

not  within  sects.  1  and  24  of  3  &  4  Will.  4,  c.  27. .496. 
nor  sect.  25  of  it.. 497. 

CHARITY, 

is  a  trust,  267. 

CHARITY  LANDS, 

airears  of  rent  of,  for  how  long  recoverable,  443. 

CHARITY  TRUSTEES, 

until  3  &  4  WilL  4,  c.  27,  not  affected  by  any  statute  of  limitation,  264, 

266. 
effect  of  long  enjoyment  against,  where  the  trust  was  obscure,  ib. 
and  of  dispositions  of  the  property  by,  266. 
now  within  that  statute,  267. 
whether  within  sect  3  of  2  &:  3  WilL  4,  c.  71 .  .268. 

«  CHATTELS," 

means  chattels  real  only,  in  sect.  6  of  3  &  4  WilL  4,  c.  27. . 469. 

CHATTELS  REAL, 

future  interests  in,  465. 

right  to  accruing  when  persons  not  in  existence,  464. 
administrator  to  maintam  trespass  for,  must  acquire  actual  possession 
and  obtain  administration,  466. 
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CHATTELS  ILEAL^^ontinved. 

sole  next  of  kin  when  entitled  to  before  idmiiristration,  466. 

right  to,  not  extingnished  when  the  person  against  whom,  and  the  per- 
son to  whom,  it  accmes  is  the  same,  468. 

of  wife  sondYing  her  husband,  time  of  limltftti^wi  &i,  not  OLtended  bj 
the  coverture,  562. 

he  alone  in  her  right  pOBsessed  of,  ib, 

possession  of,  said  to  oe  in  him,  ib. 

estate  in,  in  her,  ib. 

CHURCHWABDENS, 
cannot  prescribe,  144. 
within  3  &  4  Will.  4,  c.  27,  as  trustees,  263. 

CLASS  OF  PERSONS, 

who,  within  sect  1  of  3  &  4  WilL  4,  c  27.. 263. 

CLERGY, 

nnlliMn  temput  maxim  applied  to,  43. 

snccessora  not  affected  bj  posseesion,  or  alienation,  ib. 

how  affected  by  Statute  of  Fines, '44. 

old  Statute  of  Limitations,  32  Hen.  8.. 45. 
acts  restraining  alienations  by,  46. 

effect  of,  47. 
prescriptiye  rights  against,  t^.,  48. 
maxim  nuUum  tempfis,  now  modified,  360. 
land  and  rent  of,  placed  on  the  same  footing  as  that  of  the  laitj,  ib. 

COLLATION,  . 

differs  from  presentation,  421. 

when  made,  and  its  effect,  ib.,  422. 

on  lapse,  effect  of  before  and  since  3  &  4  Will.  4,  c.  27.  .422. 

to  a  benefice,  an  ambiguous  act,  421,  422,  622. 

COMMISSION  OF  LUNACY, 

unsoundness  of  mind  to  sapport,  549. 

COMMON  CAUSA  VICINAQII, 
what,  152,  863. 

commoners  on  both  sides,  not  neoeasaiy,  %h, 
when  claimable  br  prescription,  ib. 
principle  of  the  claim,  153. 
when  claim  not  sustainable,  %b. 
determinable  by  incloeure,  154. 
not  an  easement,  but  a  mere  excuse  for  a  trespass,  217. 
when  claimable  by  custom,  and  when  by  prescription,  218. 
not  an  interest  in  alieno  tolo,  220. 
not  within  the  Prescription  Act,  863. 

COMMON  FISHERY, 

distinct  from  common  of  fishery,  200. 

definition  of,  ib, 

a  free  fishery,  201.     . 

originally  in  the  Crown,  but  by  common  law  in  the  public,  t^. 

not  claimable  by  prescription,  ti^. 

nor  in  non-navigable  rivers,  ib. 
nor  in  lakes  when  private  propertv,  ib. 
not  conferred  by  a  public  right  cd.  way  on  banks  of  private  river,  ib. 

COMMON  OF  FISHERY, 
a  species  of  common,  198. 
definition  of,  199. 
differs  from  common  of  pasture,  200. 
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COMPOSITIONS  FOR  TITHES.    See  TiTHBa 

COMPROMISE, 

circmnstances  constitatiDg  a  concealed  fraad  in  a,  505. 

COMPUTATION  OF  TIME  OF  LIMITATION, 

at  common  law,  in  writs  of  right  before  the  Statute  of  Merton,  61. 

by  Statute  of  Westm.  1,  ib. 

effect  of  and  alterations  in  the  mode  of,  52,  63. 

for  the  crown,  407,  408. 

Dukeof  Cornwall,  416. 

subject.     See  Right  op  Entry,  Action  or  Suit— Pre- 
scription Act,  523  -Modus  Decimandi  Act,  ib. 
arrears  of  dower,  rent  and  interest  and  damages  for,  629. 
where  interest  is  and  is  not  presently  payable,  530. 
arrears  of  annuity  claimed  in  a  suit,  631. 
interest  on  judgments,  ib, 
from  when — 

on  redemption  of  mortgages,  618. 
Welsh  mortgages,  521. 
for  advowsons,  ib. 

of  papist  patrons,  522,  628. 

J  profits  and  other  rights  under  Prescription  Act,  528. 
erence  to  disabilities,  546. 
difference  in,  between  3  &  4  Will.  4,  c.  27,  and  c.  42,  ib.,  647. 

CONCEALED  FRAUD, 

doctrine  of  equity  as  to,  adopted  in  sect  2G  of  8 '^'^^  Will.  4,  c.  27.. 

601. 
cases  of,  within  that  section,  605. 
case  not  within  it,  506. 
whether  withholding  information  which  the  person  withholding  ought 

to  communicate  m,  ib. 
reasonable  diligence  in  discoyering  what  is,  506,  607. 
effect  of  that  section  as  to  claimants  in  cases  of,  509. 
as  to  property  not  within  that  section,  510. 

old  doctrine  of  equity  as  to,  concerning  such  property  applicable,  ib. 
no  distinction  at  law  as  to  accruer  of  right  on  concealed  or  any  other 

fraud,  511. 

CONCEALMENT, 

different  natures  of,  605. 

of  lease,  by  the  lessee,  not  a  concealed  fraud  within  sect  26  of  8  &  4 
Will.  4,  c.  27.. 606. 

CONDITION, 

breach  of,  accruer  of  right  on,  462. 

in  case  of  mortgages,  468. 

in  respect  of  estate  in  reversion  or  remainder,  ib, 

for  whom  available,  ib. 

CONSENT, 

under  2  &  3  Will.  4,  cc  71,  100,  for  what  and  how  to  be  given,  691. 

CONSTRUCTIVE  FRAUD, 

when  right  accrues  on,  509,  610. 

CONSTRUCTIVE  TRUSTS, 

rifhts  under,  not  within  sect.  25  of  8  &  4  Will.  4,  c.  27.  .498. 
relief  in  cases  of  receipt  and  conversion  of  trust  property  is  not  founded 
on,  508. 
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CONTINUAL  CLAIM, 

does  not  now  regain  poflseaaion,  489. 

CONTRACT, 

time  after  which  it  cannot  be  enforced,  not  of  its  natore,  18.    But  $ee 

Addenda. 
for  Bospension  of  time  of  limitation^  when  not  arailable  at  law,  541. 

when  available  in  eqnitj,  542. 

CONVERSION, 

of  lands  in  mortgage  as  assets  of  the  mortgagee,  by  reyiyal  of  the  eqidtj 
of  redemption  l^ore  and  since  3  &  4  WilL  4,  c.  27.  .634,  636. 

CONVEYANCE, 

taken  from  a  Innatic  and  concealed,  a  concealed  frand  within  sect  26 
of  3&4  WilL4,c27-5a6. 

COPARCENERS, 

presentations  by,  how  coonted,  359. 

disability  of  one,  does  not  extend  time  of  limitation  for  the  others, 

555,  556. 
acknowledgment, 

by  one,  does  not  affect  the  others,  603. 

to  one,  when  not  available  for  the  others,  619. 

CORPORATE  OFFICES, 

time  of  limitation  appUed  to,  38. 

CORPORATIONS, 

may  claim  by  prescription  proper,  142. 

indefinite  dass  of  persons  tudng  grant  from  the  Crown  are  incor- 
porated, 14a 

by  cnstom  to  purcham  lands,  144. 

may  claim  their  creation  by  prescription,  150. 

kinds  of,  as  to  persons  and  objects,  259. 

eleemosynary  not  spiritual  because  of  the  head  of  it  is,  ib. 

when  lay  when  spiritoal,  i^.,  260. 

when  and  when  not  included  in  the  term  ''person^"  260,  261,  262, 
263. 

BDccesaor  of  certain,  not  affected  by  time  against  predecessor,  419. 

sole,  whether  induction  of,  to  office  or  beinefice  under  2  hZ  WilL  4, 
c  100,  necessary,  434. 

commencement  or  time  of  limitation  for  advowsons  of,  521. 

against  a  predecessor  of,  %b. 

how  agent  of  to  be  appointed.    See  Agent. 

may  be  bound  by  the  adoption  of  his  acts,  when,  626. 

COSTS, 

reooTerable  where  damages  are,  when,  860. 
claimant  may  be  depriy^  of,  by  laches,  515. 

COURTS  OF  EQUITY, 

ezdusiTe  and  concurrent  jurisdiction  of,  496. 

jurisdiction  of,  saved  in  cases  of  acquiesoenoe,  althoQgfa  right  nol 

barred,  511,  512. 
are  passive  as  to  rights  long  n^lected,  613. 
why,  514. 
not  bound,  in  cases  of  mistake,  by  sect  26  of  8  ft  4  Will.  4,  c.  27.. 

518. 
but  may  adopt  it  as  a  guide,  t^. 
when  tney  will  suflpend  the  time  of  limitation,  539, 540. 

and  on  what  groand,  540L 
when  they  will  not  protect  possession,  ib. 
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COURTS  OF  EOXnTY'-continfted, 

when  they  will  giye  a  remedy  equiyalent  to  one  lost  by  their  interposi- 
tion, 541. 

when,  before  8  &  4  WilL  4,  c.  27,  they  acted  by  analogy,  and  when  in 
obedience,  to  the  Statutes  of  Limitation,  682. 

COVERTUKE, 

disabiUty  of,  652,  555. 

effect  of,  as  to  chattels  real  of  wife  saryiying  her  husband,  552. 

as  to  her  inheritance,  558. 

CROWN,  THE, 

nature  of  the  royal  person,  289,  250. 

how  lands  vest  in,  and  held  by,  240. 

private  property  of,  ib.,  241. 

power  of  disposition  of,  ib.,  247,  248. 

restrained  from  alienating  its  possessions,  t^.,  816. 

possessions  of,  what,  ib» 

what  within  the  Statutes  of  Limitation  for,  817. 

affected  by  statutes  as  to  certain  prescriptive  rights,  248. 

not  as  to  some  such  in  Ireland,  ib. 
whether  affected  by  8  &  4  Will.  4,  c.  27,  ib. 
general  principle  as  to  being  bound  by  statutes,  ib.,  249. 
grounds  for  its  being  and  not  being  adffected  by  that  statute,  250. 
effect  of  disposition  of  possessions  of  the  Duchy  of  Cornwall  by,  258. 
how  affected  b^  entry,  86. 
meaning  of  bemg  dispossessed,  87. 
position  at  common  law  of  possessor  against,  88. 
title  of,  how  to  be  tried  in  information  of  intrusion,  89. 
statutes  relating  to,  how  they  affect  the  possessor,  ib. 
position  of,  since,  90. 
disregard  how  possession  acquired,  94. 
position  of  a  grantee  of,  ib. 
presumption  of  grants  from,  ib.,  168,  866,  413,  414. 

to  support  possession,  122. 

when  not,  124»567. 
none  where  alienation  restrained,  96, 567. 
nor  to  support  a  prescription,  when,  140. 
for,  against  its  own  grant,  96,  96. 
length  of  time  to  raise  presumption  of  grant  by,  ib. 
prerogatives  of,  extend  to  Ducnies  of  I^ncaster  and  Cornwall,  ib.,  97. 
some  things  incorporeal  of,  not  protected  by  prerogative,  97. 
liberties  and  franchises  of,  excepted  where,  98,  327. 
grant  by,  to  an  indefinite  class  of  persons  incorporates  them,  143. 
may  chum  by  prescription  against  a  subject,  146,  824. 

have  the  benefit  of  the  same  laws,  ib. 
cannot  grant  a  several  fishery,  or  a  weir  as  an  incident  to  it,  since 

Magna  Cha/rta,  168. 
may  be  presumed,  from  enjoyment,  to  have  granted  it  before,  ib. 
cannot  regrant  such  a  fishery  reverting  to,  and  mei^^ng  since,  ib. 
ownership  of  the  soil  of  such  a  fishery  may  continue  in,  when  derived 

from,  173. 
may  have  a  several  fishery  in  gross  in  a  navigable  river,  without  the 

soil,  ib. 
grant  by,  when  it  does  not  pass  such  a  fishery,  ib. 
effect  of  grant  of  water  by,  189. 
original  owner  of  common  fisheries,  201. 
•    presumption  of  office  being  derived  from,  241,  242. 
against,  when  to  be  made,  244. 
when  not,  566, 567, 568. 
L.  3p 
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CBOWN,  THE— <?w«»tw4. 
adyowsons  of. 

not  within  the  3  &  4  WiU.  4,  c.  27 . .  320. 

whether  embraced  by  the  Statutes  of  Limitation  applied  to  the 

property  of  the  Crown,  321,  322,  323. 
when  and  when  not  passing  by  grant  of  the  Crown,  321,  822. 
when  comprehended  in  the  general  texma  of  a  statate,  322,  823. 
chattels  real  of,  324. 

next  presentation  of,  when  not  barred,  id. 
what  property  of,  in  Ireland^  not  affected,  326. 
in  England^  not  formerly  bnt  now  affected,  ib* 
prescriptiye  rights  against,  326,  568. 

nnder  Prescription  Act,  t^. 
not  in  ffross^  not  light,  ib, 
right  of  common,  327. 
times  and  rent,  ib, 
modus  deeimandi,  ib. 
what  not  answering  the  profits  of  land  to,  411. 
what  is  being  in  charge  to,  ib.,  412. 
when  land  not  in  charge  to,  ib. 

property  of,  in  IrelaruLj  in  the  "  actval  seiMn**  of,  nnafFected,  412. 
answering  profits,  or  being  in  charge,  to,  not  now  material  in  Sngland, 

413,  417. 
not  affected  unless  the  full  period  of  limitation  elapse,  413. 
whether  grantee  of  be,  414. 

profits  of  part  not  answered,  although  all  in  charge,  417. 
presentation  to  a  benefice  by,  on  promotion  of  incumbent  to  a  bishopric, 

422. 
suspension  of  time  of  limitation  for,  as  to  chattels  real,  when,  542. 
no  extension  of  the  time  for,  by  tJie  statutes  in  relation  to  its  pro- 
perty. 543. 
claiming  derivatiyely  from  a  subject,  when  bound,  ib. 

and  may  haye  further  time, 
ib. 
BO  grantee  of,  ib. 

effect  of  Statute  of  Limitations,  applied  to  property  of,  566, 563. 
incorporeal  rights  enjoyed  against,  when  absolute,  568. 
possession  of.    See  Fossession. 
JSee  Mines,  Next  Pbbsbntation,  Pbebogative,  Statutes  of 

lilMITATION. 

CURATE, 

is  admitted  only,  622. 

CUSTOM, 
what^  208. 

how  it  commences  and  to  what  it  extends,  209. 
must  be  reasonable,  210. 

when  so,  ib. 

meaning  of  being  void  when  not  so,  ib. 
reasonable  as  between  lord  of  a  manor  and  the  copyholdexa,  ib.^ 

211. 
when  imreasonable  as  to  the  tenants,  211. 
reasonable  as  to  them,  212. 

unreasonable  as  to  other  tenants  and  the  lord,  ib.^  213, 
reasonable  although  prejudicial  to  the  lord  bat  not  to  othtf  tenants, 

213. 
must  be  certain,  ib. 
construed  strictly,  ib. 
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CUSTOM, 

what  user  wOl  not  sastain,  225. 
p^notu  elaiming  by, 

undefined  class  of  persons  of  a  particular  place,  218. 

surveyors  of  highways,  214. 

persons  hayin);;  right  but  unable  to  prescribe,  215. 

claiming  virtute  officii^  21(5. 
a  class  of  persons  in  one  place  to  take  a  thing  in 
another,  ib, 
tUngt  to  he  claimed  by, 

easements,  ib. 

common  causa  vioinaffii,  217,  218. 

modus  decimandiy  ib. 

heriots,  ib. 

marriage  and  burial  fees,  ib. 

official  fees  of  registrar,  218. 

liberty  of  fishing  in  the  sea,  219. 

land  acquired  ^tfr  alluvionem-,  ib. 

not  derelict  lands,  220. 

nor  an  interest  in  alicno  solo  claimed  by  a  class 

of  persons,  t(. 
exceptions,  221. 

DAMAGES, 

what,  401. 

where  given,  and  within  what  time  recoverable,  860. 

for  arrears  of  dower,  formerly  no  time  of  limitation  for,  489. 

when  and  from  what  period  given  at  law,  ib. 

how  affected  by  8  &  4  Will.  4,  c.  42    440. 

difference  of  effect  between  c.  42  and  c.  27  as  to,  ib. 

in  respect  of  arrears  of  rent  and  of  interest,  period  of  limitation  for,  ib. 

for  arrears  of  rent  and  interest,  who  to  acknowledge  right  to,  597. 
DATE, 

of  an  instrument  primd  facie  evidence  of  time  of  making,  639. 

exception  in  bankruptcy,  ib. 

none  required  in  acknowledgments  under  Statutes  of  Limitation,  ib. 

of  a  deed  may  be  long  before  its  delivery,  640. 

impossible,  ib, 

when  the  day  of  the  delivery  of  a  deed,  ib, 
DEAN  AND  CHAPTER, 

not  within  32  Hen.  8,  c.  2,  and  why,  46. 
DEATH, 

proof,  and  presumption  of,  462. 

of  a  defendant,  when  right  of  plaintiff  not  affected,  466. 

does  not  suspend  the  time  of  limitation,  when,  536.    But  see  Adden. 
to  p.  462. 

DEBTOR, 

appointed  executor  extinguishes,  at  law,  the  debt,  468. 
but  accountable  in  equity,  ib. 

DEBTS, 

devise  to  pay,  an  acknowledgment  of  those  not  barred  at  testator's 

death,  and  suspends  time  of  limitation,  539. 
bequest  to  pay,  does  not  suspend  the  time,  ib. 
DEED, 

existence  of,  presumed  from  long  possession,  122. 

when  not,  123,  124. 
non-prodaction  of,  in  action  of  trespass  against  a  wrongdoer,  13^. 
3f2 
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DEED—oontin'ued. 

ancient,  interpreted  by  nser,  222. 

acknowledgment  of  title  by,  is  on  the  ezecation  and  not  on  the  date, 

488. 
as  an  acknowledgment  of  title  most  be  signed,  when,  587. 
consent  by,  nnder  2  ft  8  Will.  4,  cc  71, 100,  if  by,  need  not  be  signed, 

591. 
date  and  deliyery  of,  640. 

deliyery  of,  may  be  pleaded  after  bnt  not  before  the  date,  tb. 
day  of  deliyery  may  be  the  date  of,  ib. 
presumption  of,  alleged  to  be  lost,  644. 
loss  of,  jorisdiction  of  equity,  645. 

DESCENTS  CAST, 
effect  of,  altered,  715. 

DEVASTAVIT, 

by  debtor  appointed  executor  not  acconnting  for  the  debt,  468. 

DEVISE. 

for  payment  of  debts,  is  an  acknowledgment  of  those  not  barred  at 
testator's  death,  539. 
does  not  reyive  those  then  barred,  ib. 
suspends  the  time  of  limitation,  ib. 
creates  the  relation  of  trustee  and  teshti  qve 
tnut  between  Uie  deyiaec  and  the  creditors,  ib. 

DEVISEE, 

not  bound  by  acknowledgment  of  executor,  606. 

DEVISEE  IN  TRUST  FOR  SALE, 

a  party  liable  under  sect.  40,  8  &  4  Will.  4,  c.  27 .  .629. 

DIGNITIES, 

how  affected  by  lapse  of  time,  264. 

not  within  any  statute  of  limitation,  403. 

created,  not  transferred,  by  the  Crown,  2  Dow.  &  C.  20SL 

DILIGENCE, 

what  is  reasonable,  in  discoyering  concealed  fraud  within  sect  26  of 

d  &  4  Will.  4,  c.  27.  .606,  507. 
degree  of  mental  capacity  for  the  exercise  of,  ib. 
after  notice  of  the  facts,  ib. 

DISABILITY, 

does  not  suspend,  but  extends,  the  time  of  limitation,  280. 

of  absence  beyond  seas,  does  not  extend  period  of  limitatioQ  for  arrears 

of  rent  and  of  interest  and  damages  for  them,  440. 
poyerty  not,  in  case  of  oonstmctiye  fraud,  510. 
of  imprisonment  and  beyond  seas,  dispensed  with,  where,  528,  631. 
when,  does  not  suspend  the  time  of  limitation,  536. 
admitted,  and  the  time  and  extent  of,  by  Statutes  of  Limitation,  546. 
under  3  &  4  Will.  4,  c.  27.. 647. 
mental,  647—660. 

what  absence  beyond  seas,  not,  550. 
must  exist  when  right  first  accrues,  561. 
existing  then,  time  of  limitation  is  extended,  ib. 
when  no  protection,  ib. 
of  coyerture,  552 — 555. 

lunacy,  555. 
not  ayaiiable  beyond  forty  years  after  ri^ht  accrues,  562. 
arising  subsequent  to  that  act,  whether  it  applies  to  them»  663. 
no  exception  of,  in  sect  15  of  3  &  4  WilL  4,  c  27..556. 
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DlSABJUTY—continued. 
may  be  cnmnlatiye,  556. 

no  distinctioii  between  yolontary  and  inyolontary  ones,  ih. 
of  impriflonment,  ib, 
whether  times  of  limitation  fixed  bj  sects.  28  and  40,  extended  by  the 

disabiUties  of  sect  16,  8  &  4  WiU.  4,  c.  27 . .  567,  558. 
allowed  before  that  act  in  redemption  of  mortgages,  557. 
extend  the  time  fixed  hj  sect  40.  .558. 
except  as  to  legacies  not  charged  on  land,  ib,,  559. 
whether,  extend  times  fixed  by  sects.  41,  42.  .569. 
extended  by  a  subsequent  statute,  560. 
no  allowance  for,  of  persons  a^nst  whom  claim  arises,  561. 
except  as  to  some  personal  actions,  ib.,  562. 

excluded  from  time  of  limitation  fixed  by  2  &  8  Will.  4,  c.  71 . .  100. 
in  certain  cases,  562. 

continuous,  not  limited  by  those  acts,  568. 

of  a  person  giving  an  aclmowledgment  under  8  &  4  WilL  4,  c.  27,  effect 
of,  598,  699. 
to  whom  acknowledgment  given,  effect  of,  621,  622. 
adoption  of  agency  by  a  principal  after  removal  of,  628. 

DISCLAIMER, 

of  lessor's  title  by  attornment  of  lessee,  486. 

on  notice  of,  lessor  has  inmiediate  right  of  entry,  ib, 

DISCONTINUANCE, 

none  by  fine  of  equitable  tenant  in  tail,  495. 
effect  of,  altered,  715. 

DISCONTINUANCE  OF  POSSESSION, 
within  8  &  4  WUl.  4,  c  27,  what,  446. 

what  not,  ib, 

DISPOSITION, 

by  claimant  of  property  whose  title  is  barred,  effect  of,  579. 

DISPOSSESSION, 

within  8  &  4  WUl.  4,  c.  27,  what,  446. 
of  the  Crown.    See  Cbown. 

DISSEISIN, 

none  by  fine  of  equitable  tenant  in  tail,  495. 

DISTRESS, 

may  be  made  for  nonperformance  of  rent  service,  482. 

DONATIVE, 

what,  and  origin  of,  868. 

right  of  nomination  to,  belongs  to  the  heir,  854. 

when  the  incumbent  of,  not  removable,  359,  360.    See  Advowson. 

DOWER, 

arrears  of,  and  damages  for,  no  limitation  of  time  for,  before  3  &  4 

Will.  4,  c.  27.. 489. 
arrears  for  what  period  given  in  equity,  ib, 
damages  for  arrears,  when  and  from  what  period  given  at  law,  ib. 

DOWERESS, 

may  be  agent  for  the  owners  of  the  inheritance,  when,  680. 

DUCHY  OF  CORNWALL, 

creation  and  possessions  of,  262. 

estate  of  the  l>uke  in,  and  its  nature,  253,  254. 
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DUCHY  OF  COTtNWALL--cojUinued, 

not  affected  hy  the  general  statutes  of  limitation,  266. 

is  within  the  prerogatire  of  the  crown,  ib, 

the  interest  oi  the  crown  in,  257. 

statutes  of  limitation  applied  to,  id.,  258. 

adrerse  rights  to  proper^  of,  mar  he  acquired,  259. 

when  the  possessions  of,  vest  in  we  Sovereign,  317. 

mines  and  minerals  of,  329,  330. 

DUCHY  OF  LANCASTER, 
creation  of,  245. 

how,  with  its  possessions  rested  in  the  Sovereign,  ib. 
restoration  of  possessions  of,  formerly  severed  frcMn  it»  246. 
right  to  goods  of  intestates  in  county  palatine,  ih. 
prerogative  applicable  to,  247. 
possessions  of,  part  of  those  of  the  Sovereign,  316. 
the  Sovereign  takes  by  descent  the  possessions  of  it.    Ses  Pbeeoga- 
TivB — Time  op  Limitation; 

DUKE  OF  CORNWALL, 

time  of  limitation  extended  to,  41,  42. 

no  provision  as  to  the  possession  of  his  property,  similar  to  that  of  the 

crown,  99. 
incorporeal  rights  against,  ih. 
eldest  son  of  the  Sovereign,  2ixl. 
his  estate,  and  the  nature  of  it,  in  the  duchy,  253. 
statutes  of  limitation  applied  to,  257. 
peculiarities  of  the  title  of,  258. 
effect  of  dispositions  by,  ib. 
period  of  limitation  for,  414. 
when  not  affected  through  the  Crown,  415. 
for  mines  of,  ib. 
reversions  and  remainders,  416. 
expectant  on  leases,  ib. 

when  entitled  to  extended  period  of  limitation,  543. 
effect  of  statutes  of  limitation  applied  to  his  property,  566,  668. 
incorporeal  rights  enjoyed  against,  when  absolute,  568. 

EASEMENT, 

definition  of,  364. 

examples  of  mere  ones,  ih.^  365. 

rights  not  strictly  such,  ib. 

the  exclusive  use  of  land,  when  an,  206. 

appurtenant  or  in  gross,  and  how  claimed,  366. 

claimable  by  user  founded  on  presumed  grant,  ib, 

cesser  of,  ib. 

those  within  the  Prescription  Act,  ib. 

watercourses,  t*.,  367. 

the  use  of  water,  ib. 

water  of  canals,  368. 

those  not  within  that  act,  t^.,  369. 

pew  not,  369,  370. 

nor  right  to  support  from  adjoining  land,  %b. 

within  that  act  as  to  buildings,  870. 

DO  distinction  between  those  within  it  when  acquired  by  grant  and 

when  by  enjoyment,  ib.,  371. 
within  the  act,  must  be  valid  against  all  persons  baviog  any  estate 

in  the  land,  371. 
nature  of,  when  claimed  as  accessories  to  a  tenement,  ih. 
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within  that  act,  must  be  claimed  as  accessories  to  a  dominant  tene- 
ment, 871. 
not  in  gross,  ih. 

be  claimable  at  common  law,  hj 
cnstom,prescription,or  grant,  872. 
and  of  right,  lb. 
proof  of,  nnder  2  &  8  Will.  4,  c.  71,  how  and  what,  628.  / 

EJECTMENT, 

does  not  lie  for  a  fishery,  159. 

for  non-payment  of  rent  cannot  be  miuntained  against  a  lessee  in  pos- 
session for  twenty  years,  without  paying  any,  486. 

declaration  in,  amoonts  to  mere  entry,  491. 

whether  action  of  may  be  restrained  in  equity  on  the  ground  of  acqui- 
escence, 612. 

length  of  possession  to  sustain,  667. 

ELECTIVE  FRANCHISE, 

not  conferred  by  ownership  of  a  pew,  870. 

ENTRY, 

taken  according  to  right,  281. 

mere,  does  not  now  regain  possession,  489. 

a  declaration  in  ejectment  is  mere,  491. 

by  one  coparcener,  joint  tenant,  or  tenant  in  common,  does  not  revest 

possession  in  the  other  or  others,  492. 
at  common  law,  not  applicable  to  equitable  titles,  494.  ^ 

as  to  such  titles,  meant  a  right  to  institute  a  suit  in  equity,  ih. 
ratification  of,  when  inoperative,  641. 
effect  of,  altered,  715. 

EQUITABLE  CLAIMS, 

what  not  within  8  &  4  Will.  4,  c.  27.. 405. 

EQUITABLE  ESTATES, 

within  the  terms  land  and  rent  in  8  &  4  WilL  4,  c.  27. .349. 
pecuniary  chaises  on,  850. 
time  of  limitation  for,  494. 

treated  by  8  &  4  Will.  4,  c.  27,  as  co-ordinate  with  legal  ones,  ib. 
as  distinguished  from  those  under  express  trusts,  are  the  subjects  of 
sect  24  of  3  &  4  Will.  4,  c.  27.  Ab. 

EQUITY  OF  REDEMPTION, 

owners  of,  when  and  when  not  barred  by  possession  of  the  mortgagee, 

519,  520. 
time  of  limitation  for,  may  be  extended,  when  and  how,  646. 
title  to,  must  be  acknowled^d  to  mortgagor  himself,  619. 
an  estate,  and  not  a  mere  nght,  682. 

how  and  when  revived  before  8  &  4  Will.  4,  c.  27.  .ii.,  633. 
c^ect  of  revival  of,  before  the  act,  634. 
whedier  it  can  be  revived  by  mere  acknowledgment  after  the  time  of 

limitation  has  expired,  651. 

ESTATE, 

signification  of,  469. 

"  ESTATE  OR  INTEREST," 

meaning  of,  in  sect  6  of  3  &  4  Will.  4,  c.  27. .  469. 

ESTATES  TAIL, 

how,  and  estates  after  them,  barred,  469. 
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ESTUARY, 

distinction  between,  and  an  aim  of  the  sea,  174. 

EVIDENCE, 

of  prescription  at  common  law,  222. 

naer,  id. 
reputation,  224. 
mnst  be  adapted  to  the  nature  of  me  claim,  ib. 
the  same  cannot  support  preecriptiTe  rights  and  also  customary  oiiei» 

to, 
of  a  qualified  or  conditional  right,  does  not  support  an  absolute  one, 
226. 
consent  to  enjoyment  of  exemption  from  tithes^  436. 
executor's  title,  what,  464. 
effect  of  length  of  time  on,  in  cases  of  fraud,  503,  504. 
acknowledgment  hj  tenant  for  life,  as,  of  amount  of  arrears  of  rent- 
charge,  612. 
to  show  for  or  to  whom  an  acknowledgment  is  given,  618. 
parol,  admissible  for  the  purpose,  621. 

EXCHANGE, 

of  glebe  land  inyalid,  valid  by  3  &  4  Will.  4,  c.  27.. 419. 

EXECUTOR, 

when  and  how  affected  by  statutes  of  limitation  before  and  after  pro- 
bate, 278,  279. 

not  having  proved  will,  or  acted,  when  right  accrues  to,  464,  528. 

his  title  derived  from  the  will,  and  commences,  and  property  vests  in, 
from  testator's  death  and  administering,  ib, 

the  evidence  of  his  title,  what,  ib. 

probate  by  one  sufficient  for  all,  ib, 

wben  his  right  first  accrues,  466,  467. 

rightful  is  always  such,  ib. 

ox  person  liable,  has  the  benefit  of  time  of  limitation  elapsed  after  tes- 
tator's death,  when,  468. 

debtor  appointed,  extinguishes  the  debt  at  law,  ih. 

want  of,  when,  does  not  suspend  the  time  of  limitation,  536. 

his  acknowledgment  binds  neither  heir  nor  devisee,  606. 

effect  of  an  acknowledgment  by  one  of  several,  607. 

several,  how  regarded,  and  the  power  of,  and  acts  by,  each,  t^. 

acknowledgment  by  one,  when  it  binds  tiie  other,  t^.,  608. 

one  cannot  bind  the  others  personally  by  contract,  ib. 

or  acknowledgment,  express  or  implied  as  agent  of 
the  others,  609. 

express  acknowledgment  by  one  will  not  deprive  the  others  of  the 
benefit  of  the  Statute  of  Limitations,  ib. 

whether  an  implied  one  will  have  that  effect,  id.,  610. 

EXECUTOR  DE  SON  TORT, 
who  is,  467. 

cannot  co-exist  with  a  rightful  executor,  ib. 
liable  to  and  may  be  treated  as  agent  of  tiie  rightful  executor,  ih. 
a  person  acting  as  attorney  of  one  of  several  executors  is  not,  ib. 

continmng  so  to  act  after  such  executor's  d«Uh  ia,  ib. 

EXECUTORY  DEVISES, 

are  future  estates  or  interests  within  sect  5  of  3  &  4  WilL  4,  c  27.. 
455. 

EXPRESS  TRUST, 

how  these  terms  are  used  in  sect.  25  of  3  &  4  Will.  4,  c.  27.. 496. 
the  elements  of  a  case  within  that  section,  id.,  497. 
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EXPRESS  TRVST—continued, 

a  tmst  resnltiiig  onder  an  express  one  is,  ih. 
when  a  mere  cnarge  not  an,  498. 

EXTENSION  OF  TIME  OF  LIMITATION, 
when  and  when  not  for  tiie  Crown,  643. 

the  Duke  of  Cornwall,  ib, 
for  a  mortgagee,  and  how,  544. 

by  sect  15,  8  &  4  Will.  4,  c.  27,  limited,  and  in  what  cases,  545. 
for  eqaitj  of  redemption,  ib, 

cnarges  on  land  and  rent,  and  legacies,  ib, 
arrears  of  rent,  546. 

Bpiritnal  and  eleemosynary  corporations  sole,  660. 
persons  entitled  to  porsne  certain  remedies,  ib.,  561. 
none  for  advowsons,  561. 

by  disabilities  of  imprisonment  and  being  beyond  seas,  when, 

528. 
for  chattels  real  of  wife  sandving  her  husband,  when,  552. 
b^  cnmulatire  disabilities,  555. 

disabilities  of  persons  throngh  whom  another  claims,  ib. 
one  of  several  coparceners,  &c.,  555,  556. 
nor  nnder  sect.  15  of  3  &  4  WUL  4,  c.  27 . .  556. 
not  by  disability  ensuing  after  accruer  of  right  before  that  act, 
ib, 
for  claims  nnder  2  &  3  Will.  4,  cc  71, 100,  by  disabilities,  562. 

EXTINGUISHMENT, 

of  prescriptive  franchise  by  grant  of  the  same  franchise,  when  and 
when  not,  828. 
debt,  by  appointing  debtor  executor,  468. 

right  to  chattels  real,  if,  when  it  accrues  to  a  representative,  he  be 
the  person  to,  and  the  person  against,  whom  it  accrues,  none,  ib, 
remedy,  when  not,  470. 
title  to— 

land,  rent,  and  advowsons,  570,  571,  572. 
tithes,  and  how,  and  for  whom  available,  578. 
rent,  how  and  in  whose  favour,  ib, 
mortgages,  ib.,  574,  575. 
charges  on  land  and  rent,  675. 
judgments,  576,677. 
bonds  and  judgments  in  Ireland,  577. 
n<nie  in  certain  cases,  580,  581. 


FALSE  STATEMENT, 

by  an  insolvent  debtor,  when  a  concealed  fraud  within  sect.  26  of 
3&4  WilL4,c27..505. 

FEALTY, 

a  service,  348. 

an  incident  to  every  tenure,  except  tenancy  at  will,  and  in  frankal- 
moign, 482. 

stiU  remains,  848,  482. 

when  by  law,  and  out  of  contract,  ib. 

not  capable  of  estimation  in  money  value,  484. 

incident  by  law,  486. 

must  be  expressly  reserved  in  a  lease  without  rent  within  sect.  9  of 
3  &  4  WilL  4,  c.  27,  ib. 
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FEOFFMENT, 

livery  the  essential  part  of,  648. 
one  mode  of  reresting  an  extinct  title,  id. 
must  now  be  made  bj  deed,  ib, 
FERRT, 

how  created,  129. 

its  nature,  and  the  remedy  for  distnrbance  of,  ib. 
FINES, 

effect  of,  31,  62. 
abolished,  ib. 

statute  of,  Tirtually  repealed,  ib. 

by  an  equitable  tenant  in  tail,  no  bar  to  the  reyersion  in  a  third  per- 
son, 495. 
discontinuance,  nor  disseisin,  ib, 
creates  a  base  fee,  ib.    See  Statute  op  Fikes. 
FISH, 

when  specified  may  exclude  the  ownership  of  the  soil  of  a  seyenl 

fishery,  179. 
nature  of,  may  indicate  such  ownership,  182. 
floating  and  shell,  distinctions  in  the  terms,  ib. 
shell  fish :~ 

mussels,  182. 

used  as  bait,  185. 
oysters,  183. 

not  used  as  bait,  185. 
lobsters,  id. 
oyster  spat,  ib. 

some  excluded  by  specified  modes  of  fishing,  187. 
which  may  be  taken  in  a  public  common  fishery,  200. 
susceptible  of  being  property,  197,  198,  201. 
FISHERY, 
ffenerally, 
what  the  term  comprises,  154. 
what  is,  155. 

may  be  independent  of  the  ownership  of  the  soil,  156. 
or  an  incident  of  such  ownership  and  for  only  some  fish,  ib. 
ownership  of  the  water  of,  157. 
community  of  interest  and  property  in  conterminous  owners  of 

fishings,  ib. 
mutual  rights  of  owners  of  two  fisheries  below  one  another,  ib. 
ownership  of,  in  a  river,  follows  that  of  river,  when,  158. 
is  an  interest  and  an  incorporeal  hereditament,  ib. 
the  soil  and  the  jus  pi^cationis  of,  may  be  in  different  persons,  159. 
not  recoverable  in  ejectment,  ib. 
when,  passes  by  conve^^'ance  of  the  land,  ib.,  160. 
for  trout,  when  lease  gives  none  to  the  lessee,  ib, 
right  of  landing  nets  when  incident  to,  161. 
of  mussels  and  of  oysters,  not  distinguished  by  mossels  being,  and 

oysters  not  being,  used  as  bait,  185. 
is  private  or  public,  162. 
private, 

several.    See  Sevekal  Fisheby. 
free.    See  Free  Fisheby. 
common  of.    See  Common  of  Fisheby. 
effect  of  this  distinction,  163. 
may  be  appendant,  appurtenant,  or  in  gross,  162. 
puhli^, 
common.    See  Common  Fisheby. 
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FISHING,  MODES  OF, 

indicating  ownership  of  the  aoU  of  a  several  fishery,  186. 

in  the  sea,  187. 

specified  in  a  grant  may  exclude  some  kinds  of  fish,  ib* 

FISHING,  RIGHT  OF.    See  Jus  Piscationib. 

FORFEITURE, 

accruer  of  right  on,  462. 

on  mortgage,  463. 

in  respect  of  estate  in  reversion  or  remainder,  ib, 

for  whom  available,  ib, 

of  lease  by  conveyance  made  to  and  accepted  by  a  lesMe,  486. 

FRANCHISE, 
what,  327. 

title  to,  how  made,  828. 
cannot  pass  without  deed,  ib, 
when  merged,  ib, 

appendancy  of,  when  destroyed,  ib, 
merger  and  regrant  of,  168. 
otportuB  mariSf  what  it  inclades,  193, 195. 
See  Febbt. 

fealty  not  incident  to  tenure  in,  482. 

FRAUD, 

title  to  avoid  a  transaction  for,  does  not  arise  ontll  discovery,  501. 

stronger  for  interference  than  mistake,  502. 

imputed  and  proved,  time  no  bar  to  relief,  ib. 

length  of  concealment  of,  an  aggravation,  ib. 

established,  all  transactions  founded  on  it  set  aside,  ib, 

wrongful  receipt  and  conversion  of  trust  property  is  founded  on,  ib,,  508. 

not  to  be  presumed,  ib. 

until  discovered  time  does  not  operate,  504. 

when  considered  to  be  discovered,  ib. 

after  discoVery  of  fact  imputed  as,  time  runs,  ib. 

must  be  proved,  ib. 

evidence  of,  even  after  long  time  elapsed,  must  not  be  doubtful,  ib. 

vnthin  sect.  26  of  3  &  4  Will.  4,  c.  27,  must  be  actual  as  well  as  con- 
cealed, ib, 

the  concealment  may  be  either  intentional,  or  actual  where  obligation 
not  to  conceal  exists,  605. 

concealed,  what  is  so  within  that  section,  ib, 

what  not  so,  506. 

ability  of  claimant  to  discover,  ib,,  507. 

inference  of,  from  dealings,  ib. 

effect  of  such  inference  of,  508. 

constructive,  when  time  of  limitation  commences,  609. 

cases  of,  contemplated  by  that  section,  510. 

FREE  FISHERY, 

meaning  of  "  ftee,"  196. 

definition  of,  ib. 

distinction  between  it  and  a  several  one,  196. 

as  a  royal  franchise,  ib. 

does  not  exclude  the  owner  of  the  soil,  197. 

when  libera  pitearia  and  teparalis  pisoaria  one,  ib. 

ownership  of  the  fish  before  taken,  198. 

extent  otthe  right  of  each  person  in,  ib. 
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FUTURE  ESTATES, 

when  right  to,  first  aocrnes  mider  3  &  4  Will  4,  c  27 . .  452. 

what  are  snch  estates,  ih. 

reversions,  and  in  what  cases,  453. 

wrongful  receipt  of  rent  on  a  lease,  454. 

interests  carved  oat  of,  ib, 

remainders  expectant  on  chattel  interests,  ib. 

in  chattels  real,  455. 

'*  f  ntore  estates  and  interests,"  in  sect  5  of  3  &  4  WilL  4,  c  27,  what 

they  comprise,  ib, 
merger  of,  456. 

of  persons  whose  interest  in  possession  is  barred,  457. 
not  preceded,  or  preceded,  by  an  estate  tail,  458,  459. 
accming  to  a  penon  not  in  esse,  ib. 
proof  of  coming  into  posBession,  462. 

GLEBE  LAND, 

invalid  exchange  of,  made  valid  under  3  &  4  Will.  4,  c.  27 ..41 9. 

GRANT, 

presumed  from  immemorial  nser,  140. 

validity  of  supposed,  to  support  a  prescription,  how  determined,  ib.,  141. 

by  the  Crown, 

when  presumed,  168,  366,  413,  414. 

when  not  presumed,  96, 124,  567. 
of  a  rent,  when  presumed,  644. 

GUARDLAJJ  AND  WARD, 

position  of  guardian  as  to  the  title  of  the  ward,  284. 

quoH  gnar£an,  who  is,  115,  116,  285. 

when  Uie  ^uan  relation  of,  arises,  286. 

difference  m  such  relation  where  the  guardian  is  a  relative  and  where 

a  stranger,  ib. 
operation  of  Statute  of  Limitations  between,  284,  285,  286,  287. 

HEIR, 

not  bound  by  acknowledgment  of  executor,  606. 

HERBAGE, 

may  be  claimed  by  divers  persons,  in  alternis  vicibuSy  204,  205. 
whether  sole  and  several,  within  the  Prescription  Act,  364. 

HERIOTS, 

service  and  custom,  347.    See  Rent. 
due  at  uncertain  intervals,  348. 

HOSPITAL, 

when  not  a  spiritual  foundation,  259,  260. 

HUNTING,  RIGHT  OF, 
its  nature,  363. 

does  not  import  the  right  to  the  animal  taken,  t^. 
as  a  profit  within  the  Prescription  Act,  ib. 

HUSBAND, 

not  a  person  entitled  to  arrears  of  interest  for  wife's  legacy,  befoie  be 
obtains  administration,  when,  621. 

HUSBAND  AND  WIFE, 

both  seised  in  her  right  of  her  freeholds,  5i)2. 

he  alone  is  possessed  in  her  right  of  her  chattels  real,  ib. 

she  said  to  have  the  ettate  in  them,  ib. 
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IDIOTCY, 

one  species  of  non  eompo$  mentiSf  548. 

IGNORANCE, 

of  facts  consfcitoting  constrnctiYe  fraad,  during  part  of  the  time  of 

limitation,  effect  of,  509. 
IMBECILITY, 

not  amounting  to  Innacy,  degree  of,  to  render  a  person  incapable  of 

using  reasonable  diligence  to  discorer  fraud,  506. 

IMPRISONMENT, 

how  mitigated,  and  as  a  disability  remoyed  and  disregarded,  556,  557. 
as  a  disability  in  the  earlier  Statutes  of  Limitation  not  now  available, 
559. 

INCORPOREAL  HEREDITAMENTS, 

title  to,  when  and  how  made  bj  **  non-existing  grant,"  644. 

INCORPOREAL  RIGHTS, 

enjoyed  against  the  Crown  and  the  Duke  of  Cornwall,  made  absolute, 
when,  568. 

INDUCTION, 

effect  of,  102, 118. 

not  necessary  for  donatives  and  perpetual  curacies,  354. 

necessity  of,  to  make  the  title  to  an  advowson  adverse,  423. 

of  corporation  sole  to  office  or  benefice,  whether  necessary  under  2  &  3 

Will.  4,  c  100.. 434. 
to  benefice  presentative,  necessary  to  give  complete  possession  within 

3&4Will.4,c.27..522. 

INFANT,  *» 

difference  in  equity  between  entry  of  a  relation  and  of  a  stranger,  on 

the  lands  of,  286. 
how  far  receipt  of  profits  of  estate  of,  a  trust,  and  within  21  Jac.  1, 

c.  16,  as  to  suit  in  equity  for  an  account,  ib, 
suit  by,  for  such  profits  not  affected  by  3  &  4  Will.  4,  c.  27. .287. 

INHABITANTS, 

incorporated  by  taking  grant  from  the  Crown,  143. 

may  claim  by  prescription,  ib. 
cannot  prescribe  for  an  easement  in  alieno  solo,  144. 

claim  by  grant  from  a  common  person,  142, 225. 

INJUNCTION, 

to  restrain  the  pleading  the  Statute  of  Limitations,  when,  542. 

INSOLVENT  DEBTOR, 

what  is  a  concealed  fraud  by,  within  sect.  26  of  the  3  &  4  Will.  4,  c 
27.. 505. 

INSTITUTION, 

effectof,  102, 118. 

INTERESSE  TERMINI, 
what  is,  469. 
what  is  not  so  merely,  108. 

INTEREST, 

arrears  of  and  dama^^es  for,  time  of  limitation  for,  410. 

where  a  prior  iiicumbranccr  has  been  in  possession,  441. 

meaning  of  sect.  42  of  c.  27  as  to,  ih. 

protection  to  a  second  mortgagee  entering  to  whoin  the 

first  had  given  priority,  to, 
when  the  protection  inapplicable,  442. 
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arrears  of,  on  mortgage  of  tnmpike  tolls  not  limited  to  six  yeaiB,  443. 

accmer  of  right  to  a  mortgagee  on  payment  of,  ont  of  part  of  the  estate, 
450. 

payment  of,  after,  on  a  mortgage  made  before  time  of  limitation  ex- 
pired, ib. 

on  a  mortgage  made  after,  461. 

by  whom  payable  nnder  riect  42,  3  S;  4  Will.  4,  c.  27.  .529,  530. 

effect  of  parent  of,  on  a  judgment  after  twenty  years  as  between 
third  parties  and  the  person  paid,  651,  652. 

effect  of  payment  of,  by  owner  of  part  of  lands  subject  to  a  common 

*    charge  after  that  time,  662. 

or  by  owner  of  lands  subject  to  trusts  for  indemnity,  ib, 

INTEREST  (INTERESSE), 
signification  of,  469. 

INTERPRETATION, 

of  ancient  deeds  by  usage,  822. 
Statutes  of  Limitation.    See  Statutes  of  LnnTAXiON,  Inter- 
pretation» 

INTERPRETATION  CLAUSES, 

in  modem  statutes,  disapproyed,  712,  718. 
remarks  on,  713,  714,  715. 

INTERPRETATION  OF  STATUTES, 

See  Statutes  of  Limitation,  Interpretatum. 

INTESTATE, 

share  of  estate  of,  who  to  acknowledge  right  to,  ^9& 

INTRUDER  ON  CROWN, 

remedies  of,  against  wrongdoers,  90. 

INTRUSION, 

defendant  in,  wben  he  need  not  plead  title  to  the  land,  98. 

what  possession  against  the  Crown  good  until  judgment  in,  667. 

nature  of  proceeding  in,  568. 

onns  probandi  in,  when  on  the  Crown,  ib. 

information  of.    See  Cbown. 

IRELAND, 

when  and  when  not  deemed  beyond  seas,  650. 

whether  so  or  not,  as  to  New  South  Wales,  where  3  &  4  WilL  4,  c.  27, 

is  adopted,  within  sect.  19,  ib. 
absence  m,  when  not  a  disability,  551. 
the  l^slation  for,  as  to  time  of  limitation  for  redemption  of  raortpa^ 

and  for  judgment  and  specialty  debts,  669,  570,  677. 
judicial  decisions  in,  how  lar  recognized,  and  binding  in  England,  696, 

697. 
ISSUE  IN  TAIL, 

when  barred  under  8  &  4  WilL  4,  c.  27.  .469. 

JOINT  DEBTORS, 

when  bound  by  acknowledgment  of  one,  601. 

JOINT  OWNERS, 
origin,  281. 

effect  before  3  &  4  Will.  4,  c  27,  of  claim  of,  and  taking  all  profits, 
and  of  entry  by  some  only,  ib. 

as  to  advowsons,  282. 

of  presentation  by  one  only,  288. 
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JOINT  OWNERS -continued, 

their  position  inter  se,  since  that  act,  as  to  land,  rent  and  adrowsons, 

284. 
effect  of  Statute  of  Limitation  between,  281. 
when  all  bound  by  the  acknowledgment  of  one,  605,  606. 
one  may  be  agent  of  the  others,  when,  629. 

JOINT  TENANTS, 

held  formerly  jp^  my  etper  tout,  492. 

meaning  of  so  holding,  immaterial  now,  ib, 

not  bonnd  by  acknowledgment  of  one,  603. 

acknowledgment  given  to  one,  when  not  available  for  the  others,  619. 

JOURNEYS'  ACCOUNTS, 

what  and  when  action  cannot  be  continued  by,  717. 

JUDGE, 

in  general,  determines  the  construction  of  a  writing,  654—656. 

JUDGMENT, 

a  potential,  bnt  not  an  actual  or  direct,  charge  on  land,  385. 
revived  on  sci./a.y  confers  a  new  right  of  action,  when,  525. 

when  may  be  sued  on,  ib. 
legislation  in  Ireland  for  time  of  limitation  for,  669,  570. 
extinguishment  of  right  under,  576,  677. 
nature  of  right  of  creditor  by,  ib, 
as  they  affect  land,  ib, 
in  Ireland,  577. 

when  not  revivable  by  sci./a.,  578. 

acknowledgment  by  some  conusors  of,  binds  all,  when,  606. 
whether  revived  by  an  acknowledgment  after  twenty  years,  661,  662. 

JUDGMENT  DEBTOR, 

acknowledgment  by,  when  may  be  considered  by  himself,  or  as  an 
agent,  606. 

JURISDICTION, 

of  courts  of  equity,  exclusive  and  concurrent,  496. 

saved  by  sect.  27  of  3  &  4  Will.  4,  c.  27,  in  cases 
of  acquiescence,  although  right  to  bring  suit 
not  barred,  511,  512. 
JURIS  UTRUM, 

the  highest  writ  for  a  parson  or  vicar,  44. 

JURY, 

determine  the  effect  of  a  written  docnment,  when,  656. 
facts  by  which  it  may  be  explained,  ib. 
intention  of  parties,  ib. 
whether  a  signature  is  applicable  to  entire,  or  only  part 

of,  writing,  657. 
writing  connected  with  other  evidence,  ib, 

or  more  than  one  writing,  ib. 
the  time  of  making  an  acknowledgment,  ib. 
whether  an  acknowledgment  be  the  right  one,  ib  ,  658. 
or  the  title  acknowledged  be  the  one  in  question,  C58. 

JUS  PISCATIONISy 
what,  156,  363. 
to  whom  it  may  belong,  166. 
may  be  for  only  some  fish,  ib. 
is  in  or  on  the  water,  157. 
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JV8  PISCA  TIONIS-^catUinned. 

of  oonterminoas  proprietoiB,  157. 

of  one  peiBon  below  another  in  the  same  riTer,  ib,,  158. 

may  exist  independent  of  the  soil,  169. 

not  recoYerable  in  ejectment,  ib. 

when  incident  to  or  existing  apart  from  the  soil,  169 — 171. 

arises  from  and  is  incident  to  the  ownership  of  the  soil,  171. 

piesmned  to  be  so  incident,  when  and  when  not,  ib, 

of  a  several  fishery  derived  from  the  Crown,  may  or  may  not  be  so 
incident,  178. 

of  a  several  fishery  including  the  soQ,  when  to  be  regarded  as  te 
principal,  and  when  tiie  adjunct,  191  et  seq, 

as  a  profit  within  the  Prescription  Act,  363. 

new,  when  not  created,  191. 

at  common  law  not  conferred  by  a  pnblic  way  on  the  banks  of  a  pri- 
vate river,  201. 

in  the  sea,  or  on  the  sea  shore,  may  exist  apart  from  the  soil,  176, 177. 
not  necessarily  conveyed  by  a  ^"ant  of  the  soil,  176. 
may  be  excladed,  how  and  when,  167, 176. 
may  be  restricted  to  some  kinds  of  fish,  184. 

JUS  POSSESS! 0NI8, 

distinction  between,  tai^  j%u  po$9%dendi^  69. 
as  to  things  incorporeal,  81. 

JUS  POSSIDENDI, 

distinction  between,  nudLJug  poueuionUy  69. 
as  to  things  incorporeal,  81. 

KING, 

can  reserve  a  rent  oat  of  incorporeal  hereditaments,  473. 

LACHES, 

distin^ishable  from  acquiescence,  514. 

what  IS,  515. 

by  a  person  in,  and  when  out  of,  possession  differ,  ib, 

in  neglecting  to  clothe  the  equitable,  with  the  legal  title,  docs  not 

affect  the  former,  ib. 
when  not  excluding  relief  may  deprive  claimant  of  costs,  ib. 
inapplicable  between  landlord  and  tenant  as  to  accming  payments  of 

rent,  516. 
commencement  of,  in  cases  of  mistake,  518. 

LAKES  OR  LOCHS, 

ownership  of  the  soil  of,  181. 

LAND, 

includes  mines,  when,  317. 

when  not  mines  royal,  319. 
what  not  within  that  term  in  3  &  4  Will.  4,  c  27.. 343. 
effect  of  the  interpretation  of  the  term  in  that  act  as  to  pecuniaTj 

charges  on,  361. 
cannot  be  claimed  as  appurtenant  to,  372. 
extinguishment  of  title  to,  670,  571,  572. 

LANDLORD, 

his  right  during  a  lease,  and  afterwards,  107, 313. 
title  of,  cannot  be  disputed  by  his  tenant,  312. 
tenant's  possession  is  his,  when  and  when  not,  105,  318. 
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LANDLORD  AND  TENANT, 

operation  of  Statute  of  Limitations  between,  106,  107,  312,  313. 
alterations  in  the  relation  of,  313. 

LEASE, 

when  yoid,  not  affirmed  by  acceptance  of  rent,  46,  101,  102. 

bj  perpetual  cnrate,  when  void,  101. 

an  alienation  ^0  tanto,  and  may  be  equivalent  to  an  absolute  one, 

when,  267. 
within  sect.  9  of  3  &  4  Will.  4,  c  27,  must  pass  an  interest,  484. 
reserving  a  rent  in  money's  worth,  whether  within  that  section,  ih, 
forfeiture  of,  by  conveyance  made  to  and  accepted  by  lessee,  486. 
concealment  of,  by  the  lessee,  not  a  concealed  fraud  within  sect.  26  of 

8&4  Will.  4,  C27..606. 
by  a  lunatic  not  impeachable  after  forty  years,  555. 

LEGACY, 

charged  and  not  charged  on  land  or  rent,  witbin  sect.  40  of  8  &  4 

Will.  4,  c  27.. 387. 
life  annuity  out  of  personalty  is  such  a  legacy,  388. 
when  not  recoverable  from  estate  of  executor,  ib. 
share  of  residue  under  a  will  is,  ih, 
but  residue  is  to  be  definite  and  ascertained,  389. 
extended  to  share  on  intestacy,  390. 
whether  when  residue  to  be  ascertained  by  suit  be  within  that  section, 

id. 
recoverable  in  spiritual  courts,  402. 

time  of  limitation  for,  may  be  extended,  when  and  how,  545. 
who  to  acknowledge  right  to,  597. 
of  wife,  acknowledgment  of  right  to,  given  to  husband,  when,  620. 

LESSEE, 

disclaims  his  lessor's  title  by  attorning  to  a  stranger,  486. 

cannot  be  ejected  for  nonpa^inent  of  rent  after  being  in  possession 

twenty  years  without  paying  any,  ih, 
may  be  barred  by  entry  of  a  stranger,  487. 

LESSOR, 

disclaimer  of  his  title  by  attornment  of  lessee,  486. 

and  on  notice  of  it,  has  immediate  right  of  entry,  ih, 

or  may  wait  the  expiration  of  the  lease,  ih. 

cannot  maintain  ejectment  against  lessee  in  possession  for  twenty 

years  without  payment  of  rent,  for  nonpayment  of  it,  ih, 
but  may  on  expiration  of  lease,  ih, 
although  lessee  may  be  barred,  487. 

LIBERTIES, 

how  created  and  extinguished,  328. 

what  within  the  Prescription  Act,  ih.    See  Cbown,  Febbt,  Fban- 
CHI8E8,  FBEE  WABBEN. 

LICENCE, 

what,  337. 

to  enter  and  get  mines  royal,  effect  of,  319. 

other  mines,  337. 
its  operation,  388. 

when  not  exclusive  of  the  grantor,  ih, 
nature  of  the  interest  under,  id.,  839. 

of  bishop  necessary  to  give  possession  of  a  perpetual  curacy,  384. 
L.  3G 
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UEN, 

on  land,  whether  reyiyable  by  acknowledgment  after  twenty  yean 

from  creation,  579. 
owner  of  land  subject  to,  is  the  person  by  whom  the  money  is  payable, 

5%. 
whether  reriyed  by  an  acknowledgment  after  twenty  years  after  the 

right  has  accrued,  652. 

LIGHT, 

how  claimed  under  the  Prescription  Act,  372,  378. 
period  of  limitation  for,  428. 
how  acquired,  ib. 

proof  of  access  and  nse  of,  nnder  2  &  8  WilL  4,  c  71,  how  and  what, 
523. 

LIMITATION,  LAWS  OF, 

in  Scotland,  25,  285,  237,  236,  565. 

UVERY  OF  SEISIN, 

the  essential  part  of  a  feoffment,  643. 
formerly  evidenced  by  mere  writing,  ib, 
must  be  now  eyidenced  by  deed,  ib, 

LOBSTERS, 

whether  exclusiye  right  of  fishing  for,  can  be  acquired,  186. 

LOCAL  CUSTOMS, 

abolition  of,  by  Prescription  Act,  431. 

LUNACY, 

general  enactments  of  3  &  4  Will.  4,  c.  27,  suspended,  and  persons 

protected  during,  506. 
one  species  of  nan  compos  mentis^  548. 
unsoundness  of  mind  to  support  a  commission  of,  549. 
the  term  not  used  in  2  &  3  Will.  4,  cc  71,  100.  .563. 

LUNATIC, 

conyeyance  taken  from,  and  concealed,  is  a  concealed  frand  within 

sect  26  of  3  &  4  Will.  4,  c.  27.  .505. 
lease  by,  not  impeachable  after  forty  years,  555. 

MARRIAGE, 

a  yaluable  consideration  within  sect  25  of  3  &  4  WilL  4,  c  27.  .501. 

MARSHALLING  ASSETS, 

whether  by,  simple  contract  creditors  may  obtain  same  period  of  limi- 
tation as  judgment  creditors,  437,  438. 

MASTER  IN  CHANCERY, 

when  not  an  agent  within  sect  40  of  3  &  4  WilL  4,  c  27«.629. 

MAXIMS  IN  LAW,  cited. 

Accessorium  sequitur  principAle,  498. 
Actus  £>ei  nemini  facit  injuriam,  588»  737. 
iEkjuitas  sequitur  legem,  800. 

Contra  non  yalentem  agere  non  currit  prsracriptio,  458,  716. 
Cujus  est  dare  ejus  est  disponere,  211. 
Cujus  est  solum  ejus  est  usque  ad  coelum,  838. 
Expressio  unius  exclusio  alterius,  243, 315. 
Id  certum  est  quod  certum  reddi  potc^  188,  217. 
Id  quod  nostrum  est  sine  facto  nostro  ad  alium  tnmsferri  non  po- 
test, 5. 
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MAXIMS  IN  LAW,  dted—continwd. 

Interest  reipobliceB  nt  sit  finis  litinm,  18,  28,  680. 

Jna  cirile  yigilantibns  scriptnm  est,  5. 

Nora  constitatio  fntiiris  fonnam  imponere  debet,  non  prteteritis,  683, 

692. 
Nnllom  tempns  occnrrit  regi  ant  ecclesias,  19,  34,  43,  94,  97,  99,  123, 

144,  242,  248,  814,  324,  860,  403,  414. 
Omnia  prsBsnmnntor  rit^  esse  acta,  122,  727,  728. 
Omnis  ratihabitio  retrotrahitnr  et  mandato  leqaiparatnr,  628. 
Qoi  facit  per  alinm  facit  per  se,  622. 
Qui  prior  est  tempore  potior  est  jure,  290,  508. 
Qaicqnid  solvitnr,  solritor  secnnddm  animam  solTentis,  481,  661. 
Reddendo  singnla  singulis,  435. 

Stabitnr  priesamptioni  donee  probetor  in  contrarinm,  160. 
Ubi  eadem  ratio,  ibi  idem  jus,  360. 
*     Videtur  alienare  qni  patitnr  nsncapi,  7,  24. 

Yigilantibos  non  dormientibns  insenrit  lex,  13,  694. 

MENTAL  CAPACITY, 

degree  of,  for  the  exercise  of  reasonable  diligence  in  discoyering  con- 
cealed fraod  within  sect.  26  of  3  &  4  Will.  4,  c.  27..506,  507. 

MERGER, 

of  franchise,  when,  328. 

interest  in  possession  in  a  fntare  one,  456. 

MIND,  THE, 

soondness  and  nnsonndness  of,  548,  549. 

MINERAL  DISTRICTS,  USAGES  OF.    See  U8AOB& 

MINERALS, 
what,  335. 

MINES, 

when  presumed  to  be  ancient,  223. 

included  in  the  term  land,  317,  332. 

when  a  distinct  corporeal  hereditament,  ib, 

right  to,  not  excluded  by  non-user,  318,  335. 

right  of  the  Croym  to,  may  be  unaffected  for  sixty  years  and  upwards, 

ib, 
unsevered  in  fact,  title  and  possession,  are  within  the  statutes  of  limi- 
tation for  the  Crown,  ib. 
royal,  will  not  pass  under  the  term  land,  819. 
effect  of  a  bare  reseryation  of  such  mines  without  right  of  entry,  ib, 
licensee  of  Cro¥m  cannot  enter  and  search  for,  ib, 
right  to,  when  unopened,  may  long  remain  unaffected,  320. 
of  the  Crown  withm  the  statutes,  affected  so  far  only  as  worked,  ib, 
majr  be  seyered  in  title  and  possession  from  the  land,  334. 
distinguished  from  quarries,  ib, 
may  include  land,  335. 

whether  corporeal  or  incorporeal  hereditaments,  ib, 
open,  are  suoject  to  dower,  386. 
under  customary  freeholds,  ib, 
adyerse  title  to,  ib, 

how  right  to,  distinct  from  the  land,  arises,  ib. 
demise  of,  when  a  chattel  real,  837. 
licence  to  enter  and  get, 

its  nature,  ib. 

operation,  838. 

when  not  exclnsiye  of  the  grantor,  ib, 

3g2 
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effect  of  exception  of,  in  a  conyeyance  of  the  land,  339. 
extent  to  which  the  owner  may  get  them,  3^. 
of  Dnke  of  Cornwall,  period  of  limitation  for,  415,  416. 
leaae  of,  reserving  part  of  the  produce  in  a  manufactured  state,  or  not 
in  that  state,  whether  within  sect.  9  of  3  &  4  WilL  4,  c.  27 ..484. 
MISREPRESENTATION, 

rent  maj  be  shown  to  be  paid  bj,  when,  661. 

MISTAKE, 

in  law,  when  it  does  not  prejudice  a  right,  126. 

a  weaker  case  for  interference  than  fraud,  502,  517. 

case  of,  not  within  any  statute  of  limitations,  517. 

rent  may  be  shown  to  be  paid  under,  when,  661. 
MODUS, 

time  in  claims  of,  shortened,  60. 

on  t^e  same  footing  as  compositions  by  2  &  3  WilL  4,  c.  100 . .  374. 

distinguished  from  compositions,  ib, 

what  is,  and  what  is  not,  375. 

invalid  before  that  act,  how  affected  by  it,  ib, 

in  lien  of  tithes  of  matters  arising  within  legal  memory,  sustained  under 
the  act,  378. 

what  not  within  it,  ib,,  379,  380. 

periods  of  limitation  for,  432.  ' 
MODUS  DECIMANDI  ACT, 

difference  between  the  language  of,  and  that  of  the  Prescription  Act, 
363. 

what  claims  within,  373. 

what  not,  378,  379. 

effect  of,  on  moduses  invalid  before  it,  375. 

effect  of  Tithe  Commutation  Act  on,  383. 

provisions  of,  extended  to  Ireland,  but  with  yaiiations,  ib. 

both  to  receive  the  same  interpretation,  ib, 

object  of,  435. 

in,  pari  materia  with  3  &  4  Will.  4,  c.  27 . .  243. 

not  to  be  interpreted  by  the  Report  of  the  Real  Plroperty  Commis- 
sioners, 704. 

language  of  preamble  of,  id.,  705. 

terms  of  sect  1  of,  ib, 

effect  of,  as  to  moduses  and  exemptions,  ib, 

diversity  of  iudicial  opinions  on,  id.,  706. 

to  what  applicable,  706. 

acquiescence  in,  and  nature  of,  the  enjoyment  under,  707,  708. 

whether  affected  by  3  &  4  Will.  4,  c.  27 .  .708. 

retroactive  operation  of,  id.,  709. 
MORTGAGE, 

redemption  of,  352. 

of  turnpike  tolls,  arrears  of  interest  on,  not  within  s.  42  of  c.  27.  •443. 

who  a  person  claiming  under,  within  1  Vict  c.  28.  .450. 

effect  of,  and  payment  of  interest  on,  made  before  the  owner  barred,  id. 

after,  451. 

of  rent,  not  within  the  terms  of  that  statute,  ib, 

accruer  of  right  on  breach  of  condition  in,  463. 

3  &  4  WilL  4,  c.  27,  provides  for  the  recovery  of 
the  estate  at  law,  494. 

estate  and  money  in  equity,  ib, 

only  equitable  within  sect  24 .  .495. 

legal,  also  intended  to  be  and  may  be  indaded  in  it,  ih. 


INDEX.  821 

UOBTQAG'E^continned, 

whether  legal  or  equitable  falls  within  it  and  1  Vict.  c.  28,  ?ft. 

if  legal  ones  not  included  there  is  casus  omissus,  and  equity  wonld 

adopt  the  legal  rule  by  analogy,  ib. 
redemption  of,  effect  of  sect.  28  of  3  &  4  Will.  4,  c  27,  as  to,  518. 
legal  as  well  as  equitable  within  that  section,  ib. 
within  that  section  not  affected  by  sect.  1 5,  ib. 

right  to  recover  money  secured  by,  may  be  barred,  and  to  recover  land 
^  or  rent  mortgaged,  may  not  have  accrued,  524 ;  and  vice  versd,  625. 
time  for  redemption  may  be  extended,  when  and  how,  546. 
legislation  in  Ireland  for  redemption  of,  669,  670, 
extinguishment  of  title  to,  570—575. 

MORTGAGEE, 

position  and  character  of,  305,  306. 

when  and  when  not  a  trustee,  ib,,  307. 

in  possession,  807. 

difference  between  his  possession  and  adverse  possession,  ib. 

his  position  before  and  after  possession,  ib. 

assenting  to  the  acts  of  the  mortgagor,  ib. 

effect  of  his  possession  before  3  &  4  Will.  4,  c.  27.. 308. 

his  acts  admitting  the  title  of  the  mortgagor,  ib. 

when  not  affected  by  that  statute,  or  by  the  act  of  the  mortgagor,  309. 

effect  of  his  possession,  ib. 

his  title,  when  and  when  not  excluded  by  the  possession  of  part  of  the 

property  by  the  mortgagor,  311. 
of  advowson  bound,  until  foreclosure,  to  present  nominee  of  mortgagor, 

426. 
presentee  of,  when  not  disturbed,  425. 

where  he  may  obtain  payment  of  his  money  after  twenty  years,  437. 
second,  entenng,  to  whom  first  had  given  priority,  protection  to,  by 

sect.  42 of  c.  27.. 441. 
entitled  to  the  benefit  of,  without  enforcing  every  equitable  right,  442. 
mortgagor  not  to  be  tenant  at  will  to,  within  sect.  7  of  3  &  4  Will.  4, 

c.  27.. 476. 
rights  of,  exclusively  within  sect  28  of  3  &  4  Will.  4,  c.  27.. 518. 
how  affected  bj  it,  ib. 

possession  of,  its  commencement  within  that  section,  519. 
its  nature,  ib, 
effect  of  sect.  28  of  3  &  4  Will.  4,  c.  27,  on  possession  of,  when  taken, 

and  when  not  taken,  in  that  character,  ib.,  620. 
purchase  of  equity  of  redemption  by,  suspends  time  of  limitation, 

when,  539. 
when  not,  519,  520. 

extension  of  time  of  limitation  for,  and  how,  544. 
several,  are  not  bound  by  the  acknowledgment  of  one,  604. 
must  acknowledge  title  to  equitv  of  redemption  to  mortgagor  himself, 

619,  620. 
accounts  kept  by,  whether  a  sufficient  acknowledgment,  620. 
his  title  not  revived  by  acknowledgment  of  tenant  for  life  after  time 

of  limitation  expired,  643. 

MORTGAGOR, 

characters  ascribed  to,  302. 

his  possession  and  acts  before  3  &  4  Will.  4,  c.  27 . .  303. 

not  a<:conntable  to  mortgagee  for  past  rents,  ib. 

possession  and  acts  of,  as  a  bar  to  the  mortgagee,  ib.y  SOA. 

in  possession,  308. 

act  of,  not  affecting  the  mortgagee,  309. 
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U-OKTOAGOEL—eotUinued. 

entitled,  until  f  oredosnre,  to  present  to  advowson,  425. 

his  remedj  after  presentation  by  the  mortgagee,  and  within  what 

time,  ib. 
not  to  be  tenant  at  will  to  his  mortgagee  within  sect:  7  of  3  &  4  WilL 

4,  c.  27.. 476. 
principal  and  interest  payable  by,  ander  sects.  40,  42,  3  &  4  WilL  4, 

c  27.. 529,  530. 
his  time  for  redeeming  may  be  extended,  and  how,  545. 
seyeral  bound  by  acknowledgment  of  one,  when,  603,  604. 
when  acknowledgment  to  be  made  to  himself,  619. 

MORTGAGOR  AND  MORTGAGEE, 
relation  of,  described,  301. 
altered  by  3  &  4  Will.  4,  c.  27. .308. 
as  to  adYowsons  in  gross  only,  or  with  lands,  311. 
operaticm  of  Statute  of  Limitations  between,  301 — 312. 

MUSSEL  BEDS, 

part  of  the  soil,  185. 
in  Seotland,  202. 

MUSSELS, 

fishery  of.    See  FiBH. 

not  distinguished  from  oyster  fishery,  when,  185. 

NAVIGABLE  RIVERS, 

soil  of,  primd  facie  in  the  Crown,  156. 

NAVIGATION,  RIGHT  OF, 

not  affected  by  obstruction  for  twenty  years,  178. 
when  and  how  determined,  ib. 

NE  EXEAT, 

writ  of,  extended  to  Scotland,  237. 

NETS, 

right  of  landing,  when  incident  to  a  fishery,  161. 
exercise  of  the  right  as  evidence  of  the  ownership  of  the  soil,  162. 
right  to  dry,  on  fdjoinine  land,  ih. 

right  to  fix,  to  stakes  in  me  sea  shore,  does  not  necessarily  inTotre  any 
title  to  any  portion  of  the  soil,  188. 

NEXT  OF  KIN, 

sole,  when  entitled  to  chattels  real,  by  relation,  before  grant  of  admi- 
nistration, 466. 

NEXT  PRESENTATION, 

of  the  Crown,  when  not  barred,  824. 

a  chattel  interest,  358,  359,  424. 

period  of  limitation  for,  and  how  reg^ated,  424. 

when  lost,  ih. 

NON-CLAIM, 

now  no  acquisition  of  tide  by,  for  only  five  years,  52. 

NON  COMPOS  MENTIS, 

the  ^neric  state,  and  includes  idiotcy  and  lunacy,  547. 

has  m  law  a  definite  signification,  ih. 

sometimes  less  comprehensiye  than/<if f/9/«  et  id'u/ta^  ib. 

is  applied  to  four  sorts  of  persons,  548. 

idiotcy  and  lunacy,  species  of,  ib. 

used  in  2  &  3  Will.  4,  cc.  71,  100. . 563. 
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NON-USEB, 

of  prescriptiTe  rights,  effect  of,  227,  228. 

alone,  ib, 

conpled  with  intention  of  abandonment,  ib. 

resumption  of  right  after,  223. 

of  public  rights,  ib. 

as  eyidence  to  support  a  plea  of  a  non-existing  release,  230. 

a  conclusion  against  a  right,  ib. 

period  of,  ib. 

as  regards  different  rights,  ib. 

profits  ^  prendre,  and  easements,  231. 

conmion,  waj,  light,  and  air,  232. 
rince  2  &  3  Will.  4,  c.  71,  ib. 

does  not  exclude  ri^ht  to  work  unopened  mines,  318,  335. 
length  of,  to  affect  incorporeal  rights,  431. 

NOTICE, 

want  of,  in  constructive  fraud,  during  part  of  the  time  of  limitation, 
immaterial,  499,  509. 

NULLUM  TEMPU8.    See  Pkebooativb,  Clbeot,  Crown. 

OFFICE, 

what  not  claimable  by  prescription,  140,  150. 
derivation  of,  from  the  Crown  presumed,  when,  241,  242. 
nature  of,  so  derived,  ib. 

ONUS  PROBANDI, 

upon  the  plaintiff  in  a  possessory  action,  29. 
when  thrown  on  the  down,  91,  92. 

claimant  agamst  the  possessor,  131, 133. 
when  shifted  by  possession,  ib.^  132. 

OVERSEERS, 

cannot  prescribe,  144. 

OWNERS  OF  DIVERS  LANDS, 

when  all  bound  by  the  acknowledgment  of  one,  604,  605. 

OWNERS  OF  FISHINGS, 

community  of  interest  and  property  of  conterminous,  157. 
mutual  rights  of  two,  below  one  another,  ib. 

OYSTER  BEDS, 

part  of  the  soil,  185. 
effect  of  grant  of,  189. 
in  Scotland,  202. 

OYSTERS, 

privilege  of  laying,  keeping  and  taking,  distinct  from  or  united  with 

the  soU,  176. 
fishery  of,  not  distinguished  from  mussel  fishery,  when,  185.    Sec 

Fish,  Fishebt. 

PARISHIONERS.    See  iNHABiTAirrs. 

PARSON, 

estate  of,  in  his  benefice,  46, 101,  314. 
could  not  maintain  a  writ  of  right,  ih. 
alienation  of,  did  not  bind  his  sacceasor,  ib, 
possession  evidence  against,  101. 
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PARTNERS, 

Bonriying,  when  thej  may  plead  the  Statate  of  Limitations,  541. 
whether,  so  long  as  remedy  against  not  barred,  assets  of  deceased 
partner  continne  liable,  ib, 

PATRON, 

acquires  no  new  right  on  acknowledgment  giren  after  adverse  pos- 
session commences,  489. 

PAYMENT, 

acknowledgment  bj,  has  same  effect  nnder  1  Vict  c  28,  as  one  in 
writing  nnder  sect.  14  of  3  &  4  Will.  4,  c.  27.. 488. 

PER  MY  ET  PER  TOUT, 

the  meaning  of  joint  tenants  so  holding,  immaterial  now,  492. 

PERMISSIVE  OCCUPATION, 
effect  of,  altered,  715. 

PERPETUAL  CURACY.    See  Perpetual  Curate. 
no  possession  of,  without  licence  of  the  bishop,  354. 

PERPETUAL  CURATE, 

what,  origin  and  classes  of.    See  Advowson. 

lease  bjr,  when  void,  101. 

how  seised  when  curacy  augmented  by  Queen  Anne's  Bonnfy,  lOL 

when,  not  removable,  869,  360. 

«  PERSON,'* 

meaning  of ,  in  3  &  4  Will  4,  c.  27.  .260. 

sect  24  of  that  act,  263. 
excludes  the  attorney-general  suing  officially,  ib, 
used  generally  in  statutes,  261,  262. 

"  PERSON  ENTITLED," 

within  sect.  14,  3  &  4  WiU.  4,  c.  27,  who  is,  619. 

PERSONAL  LIABILITY, 

of  a  person  acknowledging  right  to  a  charge,  not  neoessaiy,  598. 

PERSONS, 

division  of,  269. 

who  within  2  &  3  Will.  4,  cc  71,  100.. 260,  26a 

who  within  8  &  4  Will.  4,  c.  27, 

claiming  derivatively,  260. 

trustees,  263. 

trustees  for  charitable  purposes,  264 — 268. 

classes  of,  263. 

not  the  attorney-general  suing  officially,  V>, 

entitled  to  dignities,  264. 
must  be  at  least  two,  each  claiming  adversely  to  the  other,  in  relatioa 

to  the  Statutes  of  Limitation,  279. 
under  disability  have  an  extension,  or  an  exclusion  of  the  time  under, 

280. 
in  special  relations.    See  Statutes  of  Limitation. 
what,  as  to  some  things,  not  within  Statutes  of  Limitation,  314,  315. 
who  may  claim  by, 

prescription.    See  Prescription. 

custom.    See  Custom. 
class  of,  taking  a  grant  from  the  Crown  are  incorporated,  1 43. 

PEW, 

what,  130. 
possession  of,  ih. 
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PEW^continned. 

remedy  for  disturbance  of,  180, 131. 

by  prescription,  161. 

may  be  prescribed  for  by  a  non-resident,  145. 

user  of,  as  ground  for  presuming  a  facolty,  228. 

not  strictly  an  easement,  369. 

a  gfuan  easement,  or  easement  operating  as  a  licence,  870. 

neither  a  tenement,  an  office,  nor  a  pront,  ib. 

does  not  confer  the  dective  franchise,  ib, 

PLEADING, 

of  Statutes  of  Limitation,  how,  581,  582. 
effect  of  sect.  34  of  3  &  4  Will.  4,  c.  27,  on,  ib. 
restrained  by  injunction,  when,  542. 

POSSESSIO  FRATRIS, 
what  is,  110. 
abolished,  493,  715. 

POSSESSION, 

long  continued,  raises  a  presumption  of  right,  2, 13. 
le^lized,  is  the  basis  of  property,  2,  3. 
eyidence  of  title,  8, 13. 
should  not  be  disturbed,  8. 
quieted  by  prescription,  11 — 15. 
the  basis  of  prescnption,  68. 
of  what  it  consists  and  to  what  it  extends,  70. 
meaning  of,  as  to  things  corporeal,  ib, 
applicable  to  them  only,  ib. 
not  strictiy  applicable  to  things  incorporeal,  i^.,  71 
general  notion  of,  72. 
proper,  ib, 
qualities  of,  ib. 

object  of  inquiry  in  our  law  as  to  its  nature,  73. 
as  applied  to  the  titie  to  lands,  ib, 
in  fact,  74. 
law,  ib, 
inapplicable  to  equitable  titles,  75. 
must  be  adverse  to  confer  right,  %b, 
"  adverse,"  what,  76. 

adverse  in  the  former  sense,  no  longer  necessary,  ib, 
its  character  at  the  commencement  continues,  77,  Doe  y.  Baytitp,  3 
Ad.  &  E.  188;  Smith  v.  Stocks,  20  L.  T.  R.,  N.  S.  740j  IhreUu  v. 
lioHns,  1,  R.,  3  C.  L.  284. 
of  land,  includes  things  subjacent,  ib. 
of  part  of  them,  when  of  the  whole,  78. 
in  fact,  effect  of,  79,  80. 
quoH,  what,  81. 
how  acquired,  83. 
advantages  of,  84. 

difference  of,  as  between  Crown  and  subject,  85. 
subject  and  subject,  ib. 
of  Crown  is  in  law  and  in  deed,  86. 

how  intended  and  how  affected  by  entry,  ib, 

meaning  of  Crown  being  deprived  of,  or  dispossessed,  87. 

position  at  common  law  of  a  possessor  against  the  Crown,  88. 

since  Jac.  1,  ib. 

how  possessor  affected  by  Crown  statutes,  89. 

what,  of  Crown  lands,  shifts  the  onus  probandi,  on  the 
Crown,  91. 


826  INDEX. 

POSSESSION— cfm^fttid<2. 

when  does  not,  and  does,  giiB  tide  against  the  Crown,  92. 

as  to  lands  in  Ireland^  9S. 
in  whom  presiuned  to  be,  100. 
on  entry,  ib. 

when  two  persons  on  the  land,  ih, 
of  lessee,  101. 

ecclesiastical  persons,  ib. 
against  whom  evidence,  ib, 
of  benefices,  what,  and  not,  102. 
against  rightfol  owner  giyes  title,  xb. 
bnt  mnst  be  oontinnons,  108. 

may  be  so  acquired  as  to  confer  no  title  beyond  itself,  108, 104, 106. 
of  tenant,  that  of  landlord,  105,  312,  Smith  v.  Stoekt,  20  L.  T.  B., 

N.  S.  740. 
by  one  of  two  lessees,  108. 

yendee,  ib.,  Fa/rellv  v.  Robint,  I.  R.,  8  C.  L.  284w 

intended  lessee  nnder  agreement  for  a  lease,  109. 

one  of  several  joint  owners,  xb. 

a  mortgagor,  110. 

eegtui  que  trugt,  as  to  trustee,  ib.,  111. 

trustee,  114,  509. 

gnardian,  115. 

qiuiti  gnardian,  ib. 

solicitor,  servant,  receiver,  116. 

aliens,  117. 
of  freehold,  where  that  of  the  inheritance,  ib, 

things  corporeal,  strengthened,  118. 

advowsons,  what  is,  ib. 

prescriptive  rights  also  strengthened,  ib. 
importance  of,  120. 
presumption  in  favour  of,  differs  when  to  support  and  when  to  defeat 

right,  ib.,  121. 
a  ground  for  presuming  deeds,  and  other  matters,  122. 
should  be  consistent  with  fact  presumed,  128. 
extent  of  presumption  to  support,  ib. 
general  effect  of,  124. 

evidence,  but  onlv  evidence  of  property,  125. 
when  evidence  of  ownership  in  fee,  ib,,  126. 
benefits  of,  to  the  possessor,  ib. 

on  suing,  in  ejectment,  trespass,  127, 128, 133L 
in  distraining,  129. 
by  one  of  several  eettuU  que  trust,  inter  »e,  in  cases  of  express  trust, 

274. 
of  trust  property  without  conveyance  from  the  trustee,  29di. 

mortgagor  before  8  &  4  WilL  4,  c.  27 .  .803. 
as  a  bar  to  the  mortgagee,  ib.,  804. 

mortgagee,  809. 
after  becoming  owner  of  the  equity  of  redemption,  810. 
before  and  since  8  &  4  WilL  4,  c  27,  of  part  of  the  property, 
ib. 
none  of  a  perpetual  curacy  without  licence  of  the  bishop,  854. 
length  of,  m  determining  the  periods  of  limitation,  406, 407. 
of  advowsons  on  presentation  or  collation  during  nonconformity  of 

papist  patrons,  428. 
discontinuance  of,  within  c.  27,  what,  446. 
what  not  discontinuance  of,  ib. 
synonymous  with  receipt  of  profits  in  part  of  sect.  3  and  in  sect  5  of 

3&4  WiU.  4.  c.  27..  455. 
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not  now  regained  by, 
mere  entry,  489. 
or  continual  claim,  ib, 
mast  now  be  dirested  oot  of  the  holder  and  reyested  in  the  claimant, 

and  the  acts  of  the  latter,  betddes  the  mere  entry,  most  haye  that 

effect,  490. 
cannot  be  reetored  to  claimant  after  twenty  years  by  any  act  of  his 

own,  and  he  is  then  a  mere  trespasser,  ib. 
may  be  resumed  by  him  before  tne  expiration  of  that  time,  and  he 

may  acqnire  a  new  right  thereon,  ib. 
judgment  by  default  in  ejectment  does  not  giye,  491. 
oonmiencing  by  erection  of  a  fence  is  restored  by  entry,  remoyal  of 

the  fence,  and  erection  of  a  post,  ib. 
preseryed  by  the  owner's  occasional  residence  with  the  possessor,  ib. 
not  reyested,  for  any  purpose,  in  coparceners,  joint  tenants,  or  tenants 

in  common  by  the  entry  of  some,  492. 
of  gayelkind  lands  is  not  reyested  by  such  an  entry,  ib. 
not  reyested  io  such  persons,  whether  the  possession  be  of  the  entirety 

of  a  portion,  or  of  the  whole  property,  ib. 
when  in  one  of  such  persons  or  without  a  lease,  ib. 
by  relations  of  the  heir,  not  now  his,  ib. 

for  any  purpose,  493. 
by  a  person  giying  aclmowledgment  under  sect.  14  of  3  &  4  Will.  4, 

c.  27,  that  of  the  person  entitled  ib. 
united  to  the  title  by  that  section,  ib. 
of  constructiye  trustee,  when  a  bar  to  the  cestui  que  trusty  498. 

purchaser  of  trust  property  for  yalue  without  notice  with  legal 

estate,  for  less  than  twenty  years,  499. 
mortgagee  when  taken,  and  when   not  taken,  in  that  character, 
effect  of  sect.  28  of  3  &  4  Will.  4,  c.  27. .  519,  620. 

benefice  presentatiye,  when  acquired  and  complete,  621. 
complete  for  8  &  4  Will.  4,  c.  27,  after  induction,  622. 
of  a  benefice  collatiyc,  ib. 
as  to  next  presentation  only,  ib. 
protected  in  equity,  but  afterwards  declared  fraudulent,  not  permitted 

to  be  used  whilst  so  protected,  640. 
of  chattels  real  ol/eme  coverte,  in  whom,  562. 
for  more  than  twenty,  but  less  than  sixty,  years  against  the  Crown, 

will  not  sustain  ejectment  by  the  possessor,  when,  667. 
for  less  than  twenty  years  a  defence  to  ejectment  by  such  possessor, 

ib. 
of  twenty  years  against  the  Crown,  good  until  judgment  of  intrusion, 

ib. 
nature  of,  after  title  extinguished  under  sect.  84  of  3  &  4  Will.  4, 

c.  27.. 672. 
may  be  waiyed  until  the  extingpiishment,  680. 

of  a  mortgagee  appearing,  in  a  suit  for  redemption,  to  haye  com- 
menced aboye  twenty  years  before,  renders  the  biU  demurrable,  636. 
effect  of,  by  joint  owners,  altered,  716. 
its  importance,  727. 
as  eyidence  of  title,  728. 
is  a  title  to  recoyer  upon,  ib. 
primA  facie,  eyidences  the  mere  right,  t^. 

except  as  to  tithes,  ib. 
title  by,  between  yendor  and  purchaser,  729. 
purchaser  must  take  a  title  by,  ib. 
of  tenant  for  life,  when  not  that  of  ancestor  of  remainderman,  736. 
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POSSESSOR, 

benefits  of  possession  to,  of  things  corporeal,  125, 126. 
as  to  his  remedies,  127 — 129. 
of  things  incorpoiteal,  129 — 131. 
on  being  saed,  the  onus  probandi  is  shifted  to  his  adrersaiy,  133. 

POWER  OF  LEASING, 

does  not  authorize  a  lease  of  the  right  of  shooting  separate  from  the 
land,  when,  863. 

PREROGATIVE, 

is  the  same  as  r^;ards  the  property  of  the  Sovereign  and  that  of  the 

public,  84. 
foundation  of,  i&.,  85. 
modified,  when,  35 — 38. 
in  Ireland,  89. 
nullum  temput  maxim,  34. 

modified  or  abro^^ted,  when  and  how,  id.,  35  et  teq. 
extends  to  Duchies  of  Lancaster  and  Cornwall,  96. 
does  not  protect  some  things  incorporeal,  97. 
when  still  available,  242—244. 
Statute  De  Prarogativa  Jlegis,  821,  322. 
when  still  available  as  to  chattels  real,  542. 
when  not  available,  244. 

See  Cbowk. 

PRESCRIPTION, 
in  general, 
its  importance  and  benefit,  1. 
its  nniversalitj,  2. 
a  corollary  of  property,  3. 
how  established,  5. 
and  why,  6. 

the  length  of  the  time,  ib. 
the  source  of,  ib, 

in  Enprland  partly  by  the  common  law  and  partly  by  statute,  it, 
its  object,  and  to  what  applied  in  England,  7  et  teq. 
matter  of  policy,  10. 
removes  doubt,  ib. 

preserves  peace  by  ouietlng  possession,  ib. 
nxing  property,  15. 
preventing  forgery,  ib. 
strengthening  titles,  ib.,  et  teq. 
advantages  and  application  of,  m  England,  28  et  teq. 
policv  and  effect  of,  20. 
morality  of,  as  a  defence,  ib.,  133,  White  v.  Prichett,  Am.  Rep.  61, 

62 ;  4  Bin^.  N.  C.  237,  240,  S,  C. 
its  operation  m  general,  in  the  Rowian  law,  23. 
has  a  twofold  aspect,  24. 
effect  in  the  Roman  law,  ib. 
in  Scotland  founded  on  that  law,  25. 
in  England  of  two  kinds,  affirmative  and  negative,  26,  50. 
difference  between  negative  and  presumption,  728. 
affirmative  and  negative  sometimes  used  to  di.stingnish  prescriptioD 

from  limitation,  27. 
time  when  established  not  detonninable,  40. 
early  recognition  of,  in  England,  ib. 
hrxsed  on  possession,  68. 
what,  134. 
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PRESCRIPTION  -  eontinued. 
at  common  law, 

ooDBeqnence  of,  54. 
anomalies  of,  55. 

the  consequences  of  the  anomalies  of,  56. 
alterations  in,  57. 

preliminaries  and  the  statutes  affecting  the  alterations,  ib.,  58. 
character  of  the  alterations,  67. 
what,  184. 
is  1.  prescription  proper,  ib. 
2.  custom,  ib. 

differences  between  them,  135. 

cannot  gire  title  to  the  same  thing,  ib, 

inseparable  incidents  to,  136. 

effect  of  the  incident  of  time  to,  ib. 

user  the  primary  evidence  of,  222. 

length  of  the  user,  223,  225. 

whether  supported  bj  evidence  of  reputation,  224. 

extent  of,  to  be  proved,  226. 

title  by,  not  lost  by  non-user  alone,  227. 

lost  by  non-user  coupled  with  intention  to  aban- 
don the  right,  ib. 
modification  of,  as  to  certain  matters,  232,  233. 
distinguished  from  time  of  limitation,  234. 
1.  proper, 

requisites  of,  137. 

involving  uncertainty,  but  reducible  to  certainty,  138. 

restrictions  for  its  validity,  139. 

ori^  must  be  lawful,  ib, 

yalidity  determined  by  that  of  presupposed  grant,  140. 

also  extent,  141. 

allowed  only  to  supply  lost  grant,  140. 

determined  by  validity 'of  such  grant,  when,  ib. 

as  to  its  commencement,  compared  to  the  river  Nile,^^  Bridg- 

man,  C.  J.,  Sid.  203. 
who  may  claim  by, 
natural  persons,  corporations,  142. 
not  classes  of  persons  unincorporated,  ib, 
indefinite  class  of  persons  for  a  privilege,  ib. 
not  inhabitants  for  an  easement  in  alieno  solo,  144. 

overseers  and  churchwardens,  ib. 
a  subject  may  against  the  Crown,  ib, 
spiritual  persons,  145. 
lay  persons  for  things  spiritual,  ib. 
when  by  a  non-resident  for  a  pew,  ib. 
how  to  prescribe,  ib.,  146. 
what  maif  be  claimed  by, 
things  incorporeal,  and  some  things  corporeal  and  personal, 

147. 
existing  before  time  of  legal  memory  and  grantable,  ib. 
things  of  profit,  easements,  privileges,  148. 
toll,  ib. 

to  repair  fences,  149. 
exemption  from  toll,  ib. 
render  of  tithes,  ib. 
creation  of  a  corporation,  150. 
an  ofiice,  ib. 

and  lands  appertaining,  ib.,  193. 
franchise  of  portut  marU,  ib. 


830  INDEX. 

TBJESCBIPTlOS-^ontinued. 
at  eommon  2afl^— contmned. 

1.  proper — contmned. 

warreiL.    See  Wasbeh. 
chanoel,  aisle,  pew,  145,  151. 
right  of  sepoltixre,  ib. 

leparalem  patturam,  $olam  vettvram  terrte,  ib. 
common  causa  vieifuujiii,  152. 
sheep  walk,  154. 

mode  of  holding  lands,  or  of  enjoying  ^pro^  d  prendre,  ii. 
fisheries,  ib. 

for  a  seyeral  fishery  inTol^ed  in  the  soil,  whether  good,  191. 
manner  of  holding  lands,  202. 
portion  of  tithes,  ib, 
tidies  appurtenant  to  a  manor,  ib. 
the  exciosiye  use  of  land  as  a  mere  easement,  20& 
things  claimable  as  adjuncts  only,  203. 
thinge  not  elaimahle  by,  ib, 
against  statute  law,  &. 
exceptions,  ib. 

natural  waterconise,  a  peerage,  corporeal  hereditaments,  ib. 
exception,  205. 
things  not  grantable,  206. 

fnmchises  and  liberties  not  seiseable  as  forfeited,  ib, 
rights  which  cannot  be  made  appurtenant  and  claimable  by 
conveyance  only,  ib, 

2.  ewtom.    See  Custom. 
rRESCRIPTION  ACT, 

when  passed,  58. 

the  occasion  of  it,  69. 

is  a  Statute  of  Limitations,  61. 

affects  the  evidence  of  the  right  and  not  the  right  itself,  163. 

difference  between  the  language  of,  and  that  of  2  &  3  WilL  4,  c  100.. 

368. 
effect  of,  on  the  rights  to  which  it  is  applied,  431. 
difficulties  in  giving  effect  to,  700. 
general  interpretation,  and  the  policy  of,  ib. 
applicable  to  what  rights,  701. 
effect  of,  on, 

old  rights,  ib.,  702. 

the  nature  of  the  rig^ht,  ib. 

the  proof  of  long  enjoyment,  703. 
the  retroactive  operation  of,  ib.,  704. 
PSESENTATION, 

differs  from  collation,  421. 

by  the  Crown  on  promotion  of  incumbent  to  a  bishopric,  422. 
one  of  two  joint  owners,  effect  of,  283. 
coparceners,  how  counted,  359. 
PBESUMPTION, 

of  grant  of  tithes  to  the  owner  of  the  land,  when,  48. 

as  to  possession,  100. 

in  favour  of  possessiou,  121. 

of  deeds  and  other  matters  from  possession,  ib. 

extent  of,  to  support  possession,  123. 

when  made  of  acts  of  parliament,  124. 

none  contrary  to  evidence,  when,  ib. 

of  property  nom  possession,  125. 

when  and  when  not  rebuttable,  and  by  whom,  126,  22G. 
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that  a  ferry  is  legal,  grounds  for,  129. 

oijus  piscationU  being  and  not  being  incident  to  tho  ownership  of 
the  soil,  171. 

of  a  faculty  from  user  of  a  pew,  223. 

arising  from  working  of  mines,  ih. 

of  immemorial  existence  of  prescriptive  rights  from  user,  may  be  re- 
butted, 226. 

that  an  office  was  derived  from  the  Crown,  241,  242. 

when  to  be  made  against  the  Crown,  244. 

of  authority  by  a  mortgagee  to  a  mortgagor,  30d,  808. 

from  non-user,  not  appUed  to  mines  unopened,  818. 

of  grant  by  the  Crown,  when,  366,  413,  414. 

not  made  against  the  Crown,  when,  567. 

of  surrender  of  life  estate,  when  made,  454. 

of  death,  is  of  the  fact  and  not  the  time,  when,  462. 

arising  from  leng^  of  possession  ceases  after  acknowledgment,  488. 

in  favour  of  innocence  and  against  imputation  of  fraud  by  lengdi  of 
time,  503. 

of  lost  instruments,  practical  effect  of,  644. 

difference  between,  and  negative  preacriptiony  728. 

PRINCE  OF  WALES, 

in  law,  one  person  with  the  Sovereign,  251,  252.    See  Wales. 

PRINCIPAL, 

when  his  acknowledgment  binds  surety,  601. 
PRINCIPAL  AND  ADJUNCT, 

between  things  corporeal  and  things  incorporeal,  192,  871,  872. 

as  applied  to  a  several  fishery,  193,  195. 

PRINCIPAL  MONEY, 

by  whom  payable  under  sect  40,  3  &  4  Will.  4,  c.  27  ••529,  580. 

PRIVATE  RIVERS, 

0¥merBhip  of  the  soil  of,  180. 

PROBATE, 

evidence  of  executor's  title,  464. 
by  one  executor  sufficient  for  all,  ib. 

PROFITS  A  PRENDRE, 

within  the  Prescription  Act,  861. 

kinds  of,  ib, 

appendant,  appurtenant  or  in  gross,  862. 

what  kinds  within  that  act,  ib, 

what  not,  %b, 

rights  not  strictly  profits,  865. 

nature  of,  when  claimed  as  accessories,  871. 

within  that  act  must  be  claimed, 

as  accessories  to  a  dominant  tenement,  ib, 

not  in  gross,  ib.,  372. 
periods  of  lunitation  for,  426. 

times  excluded  from,  427. 
must  be  lawfully  claimable,  ih. 

the  enjoyment  of,  be  during  the  whole  period,  428. 

and  nnintermpted,  429. 
what  ia  such  enjoyment  of,  430. 
interruptions  in  such  enjoyment  of,  what  are,  ib, 
acquiescence  in  interruptions  of,  what  is,  431. 
rights  to,  under  that  act,  proof  of,  how  and  what,  523. 
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PROTESTANT  DISSENTERS, 

time  of  limitation  applied  to  certain  property  of,  65. 

PUBLIC  RIGHTS, 

on  the  sea  shore,  in  the  sea  and  navigable  riyers,  176,  177. 
of  navigation,  of  fishing,  and  easements  incident,  177,  178,  200. 
on  banks  of  a  private  river,  201. 
effect  of  disnser  of,  228. 
when  not  displaced  or  intermpted,  177,  178. 
how  determined,  178. 
excladed,  167,  200. 

PUBLIC  RIVERS, 
what  are,  178. 

ovniership  of  the  soil  of,  below  the  flax  of  the  tide,  179, 181. 
above  the  flojc,  ib. 

PURCHASER, 

of  trnst  property  for  valae  without  notice,  with  l^al  estate  and  pos- 
session for  less  than  twenty  years,  his  position  since  3  &  4  WilL  4, 
c.  27,  s.  26. 499. 

may  lose  the  benefit  of  that  section,  when,  292. 

when  not  affected  by  fraud,  607. 

protection  of,  from  frand,  by  sect  26  of  3  &  4  Will.  4,  c  27. .508. 

QUARE  IMPBDIT, 

bill  in  equity,  equivalent  to,  when,  867. 

QUE  ESTATE, 

when  and  when  not  prescription  in,  137, 145,  146,  362. 

QUEEN  ANNE'S  BOUNTY, 
See  Perpetual  Cueatb. 

REAL  ACTIONS, 

abolished,  with  few  exceptions,  63. 

REAL  PROPERTY, 

amendments  of  the  law  of,  569. 

RECEIPT  OF  PROFITS, 

synonymous  with  possession  in  part  of  sect.  3,  and  in  sect.  5  of  3  &  4 
Will.  4,  c.  27.. 456. 

RECEIVER, 

whether  and  when  he  may  make  an  acknowledgment,  594,  595. 
when  the  agent  of  a  mortgagor,  630. 
acknowledgments  by,  ib,,  631. 

REDEMPTION  OF  MORTGAGE, 

time  for,  before  3  &  4  Will.  4,  c.  27.. 632. 

bill  for,  if  the  possession  of  the  mortgagee  appear  to  have  commenced 
more  than  twenty  years  bef ore,  is  demurrable,  636. 

RELATION, 
as  to  time, 
doctrine  of,  as  to  administrators,  465. 
adopted  in  sect  6  of  3  &  4  WUL  4,  c  27.  .469. 
See  Abmikibteatob,  Ezecutoe. 
(u  to  persons, 
operation  of  Statute  of  Limitations  between  persons  in  the  special, 
of, 
joint  owners,  281. 
guardian  and  ward,  284,  285,  286,  287. 
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KELATION— tfiw^tttfrf. 
as  to  persons— con^xmeA., 

trustee  and  cestui  que  trust,  288, 297, 298, 299, 800, 301, 639. 
mortgagor  and  mortgagee,  301—312. 
landlord  and  tenant,  106,  107, 312. 
of  trustee  and  cestui  que  trust;  created  between  devisee  to  paj  debts 
and  the  creditors,  by  devise  of  real  estate  to  pay  debts,  539. 

i«a:ATioNs, 

of  an  heir,  their  possession,  not  now  his,  492. 
but  makes  them  his  tenants  at  will,  493. 

RELEASE, 

to  a  tenant  for  life,  available  for  remainderman,  622. 

REMAINDER, 

cannot  strictly  be  expectant  on  a  chattel  interest,  454. 

but  BO  expectant  is  within  sect  5  of  8  &  4  Will.  4,  c.  27.. 456. 

REMAINDERMAN, 

when  his  right  in  equity  accrues  for  equitable  waste,  617. 

when  bound  by  acknowledgment  of  tenant  for  life,  604,  611,  612,  613, 

614. 
as  to  charges  on  land,  611,  612. 
as  evidence  of,  amount  of  arrears,  612. 
as  to  bond  debts,  613. 
as  to  simple  contract  debts,  614. 

may  avail  himself  of  release  or  an  acknowledgment  made  to  a  tenant 
for  life,  622. 

REMEDIES, 

when  extinguished,  468. 

when  suspended,  470,  580,  581. 

given  by  courts  of  equity  equivalent  to  one  lost  by  their  interposition, 

when,  541. 
when  excluded  by  Statutes  of  Limitation,  668,  669. 
for  rents-seek,  what  at  law,  645—648. 

See  Rent-Seck. 
for  rent  given  by  the  instrument  of  creation  must  be  relied  on  by  the 

grantee,  648. 
in  equity  for  rent, 

when  and  how  given,  iJ.,  649,  660. 
for  whom  available,  660. 
personal  ones  for  rent  may  be  enforced  after  it  is  extinct,  when,  661. 

RENEWABLE  LEASEHOLDS, 
title  to,  how  derived,  744. 
length  of  title  to,  a  purchaser  may  require,  746. 

RENEWAL,  RIGHT  OF, 

commonly  arises  by  express  contract,  746. 
when  limited  and  when  perpetual,  ib, 

RENT,  AS  A  CHARGE  ON  LAND, 

what  of  the  Crown,  within  the  Statutes  of  Limitation  applied  to  the 

property  of  the  Crown,  320. 
what  mcluded  in  the  term  in  3  &  4  Will.  4,  c.  27 . .  343. 
is  ambiguous  there,  ih. 
what  rents  within  that  act,  844. 
out  of  incorporeal  hereditaments,  ih,  ^ 
sum  in  gross  payable  by  instalments  is,  845. 
what  rents  (profits)  not  within  the  act,  ib^ 
L.  3  H 
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BENT,  AS  A  CHARGE  ON  IjAND—eowHHMed, 
payable  every  twenty  years  or  upwards,  346. 
periodical  sams  chained  on  incorporeal  hereditaments,  ib, 
modnses  and  compositions  of  spiritaal  or  eleemosynary  corporations, 

sole,  347. 
includes,  in  that  act,  heriots,  snits  and  seryices,  t^. 
fealty,  348. 

natnre  of,  and  how  to  be  claimed,  ib, 

dne  at  nnoertain  intervals,  ib, 
what  not,  within  sect.  3 .  ■  849. 
what  services  are  rent  within  sect  1,  ib. 
excluded  from  Prescription  Act,  861,  645. 
effect  of  receipt  of,  by  the  owner  from  the  owuet  of  only  part  of  the 

lands  charged,  419. 
in  render,  347. 
dispossession,  or  discontinnanoe  of  possession  in  c  27,  not  applicable 

to,  445. 
discontinnance  of  receipt  of,  in  what,  447. 
means 

lentK^harge  in  sect  7  of  3  &  4  Will.  4,  c.  27. . 473. 

of  inheritance  in,  sect  8,  as  well  as  profits,  479. 
sect  9.. 484. 
right  accmed  to,  when  disability  is  no  protection,  551. 
extingnishment  of  title  to,  670—672. 
how  restored  after  extinguished,  580. 

not  revived  by  acknowledgment  made  after  extinct,  643,  644. 
when  may  be  so  revived,  650. 

when,  although  extinct,  the  personal  remedies  for,  may  be  enforced,  C5I. 
can  be  reviv^  by  only  new  grant,  express  or  presumed,  644. 
claimed  by  lost  gnntf  prima  fade  a  rent-«eck,  645. 
with  power  to  distrain,  may  be  claimed  by  prescription,  %b. 
remedies  for,  given  to  the  grantee,  he  must  rely  on,  648. 
when  recoverable  in  equity  also,  ib.y  649. 

RENT,  AS  PROFITS, 

acceptance  of  reserved,  by  a  void  lease,  effect,  46, 101, 102. 

effect  of  non-payment  of,  or  payment  to  a  stranger  before  and  since 

3&4WUL4,  c.  27..106. 
of  mere  non-payment  between  lessor  and  lessee,  107. 
cannot  be  reserved  out  of  incorporeal  hereditaments,  except  by  the 

King,  473. 
in  sect.  8  of  3  &  4  Will.  4,  c.  27,  means  rent  when  reserved  on  a 

demise,  as  well  as  of  inheritance,  479. 
what  is,  payable  under  that  section,  481. 
may  be  by  render,  482. 
has  different  meanings  in  sect  9 . .  484. 
produce  of  mines  in  a  manufactured  state  reserved  is,  but  not  in  that 

state  is  not,  ib. 
what  a  continued  receipt  of,  for  the  purposes  of  that  act,  485. 
a  sum  in  gross  reserved  in  a  mining  lease  and  payable  by  instalments 

not  necessarily  rent,  ib. 
payment  and  receipt  of,  on  a  lease  within  that  section  must  be  qna 

rent,  ib. 
as  an  incident  of  the  reversion,  when  not  affected,  486. 
receipt  of,  by, 

some  of  several  coparceners,  joint  tenants  or  tenants  in  common, 

not  the  receipt  of  aU,  491,  492. 
relations  of  an  heir  not  his,  ib. 

a  person  giving  acknowledgment  under  sect  14  of  3  &  4  Will.  4, 
c.  27,  receipt  of  person  entitled,  493. 
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itENT,  AS  TnOFlTS-continued, 
receipt  of,  by— continued. 

from  a  yearly  tenant  or  other  lessee  of  land,  the  receipt,  as  against 
him,  of  the  profits  of  the  land  from  snch  a  tenant  of  a  rent,  not 
such  a  receipt,  493. 
may  be  shown  to  have  been  paid  by  mistake  or  by  misrepresentation, 
when,  661. 
RENT-CHARGE, 

acknowledgment  by  tenant  for  life,  as  evidence  of  amount  of  arrears 
of,  612. 

RENT-SECK, 

remediless  at  common  law,  when,  645, 646. 
distress  given  for,  646. 
real  action  for,  aboli^ed,  ih. 
^    whether  recoverable  now  by  action  of  debt,  ih, 
now  recoverable  by, 

distress  or  writ  of  annuity,  647. 

or  by  action  of  covenant  or  debt  when  secnred  by  covenant,  ib. 
issuing  out  of  chattels  real,  or  for  years  out  of  freeholds, 
a  chattel  only,  ib, 
recoverable  by  action  of  debt,  648, 
for  life  not  so  recoverable,  646,  648. 
RENT-SERVICE, 

non-performance  of,  may  be  distrained  for,  482. 
RENTS, 

remedies  for.    See  Remedies,  Rent-Seck. 
REPUTATION, 

as  evidence  of  prescription  at  common  law,  224. 
REVERSION, 

on  a  lease,  fealty  an  incident  to,  482. 
when  not  affected,  486,  487. 

owner  of,  expectant  on  base  fee  created  by  fine  of  equitable  tenant  in 
tail,  not  deprived  of  his  remedy  under  sect  38  of  3  &  4  Will.  4,  c.  27 
..496. 
RIGHT  OF  ENTRY,  ACTION,  OR  SUIT, 

when  first  accruing  must  accrue  to  a  person  in  esse,  276. 

administrator,  277. 

executor  before  and  after  probate,  278. 

first  accruer  of,  444. 

1.  for  land  and  rent, 

on  dispossession  or  discontinuance  of  possession,  445. 

but  of  land  only,  ib, 
discontinuance  of  receipt  of  rent,  447. 
abatement,  448. 
alienation,  ib, 

lease,  ib. 

a  conveyance  in  trust,  449. 

on  a  mortgage  without  possession,  ib. 

a  mortgage  made  before,  and  payment  of  interest 

continued  after,  time  of  limitation  expires,  450. 
mortgage  made  after  that  time,  451. 
by  will,  ib. 
of  a  mortgagee  by  payment  of  interest  out  of  part  of  estate  in 

mortgage,  450. 
to  a  mortgagee  since  I  Vict  c.  28f  .451. 

future  estates,  452 — 454. 
on  a  presumed  surrender  of  a  life  estate,  454. 
3h2 
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UIGHT  OF  ENTRY,  ACTION,  OR  SXJTr—cantiniied. 

1.  /or  land  and  rent — continned. 

to  fntme  interests  in  chattels  real,  455. 
executory  interests,  ib. 

on  merger  of  interest  in  possession  in  fntare  one^  456. 
no  new,  where  the  interest  of  the  same  person  in  possession  is 
barred,  457. 

unless  some  person  recoyer  in  respect  of  an  intermediate 
estate,  ib. 
in  respect  of  a  fntare  interest,  to  a  person  not  in  esse,  or  nnaaoer- 

tained,  458,46a 
on  forfeiture  or  breach  of  condition,  462. 

in  case  of  mortgage,  463. 
in  respect  of  estate  in  rerersion  or  re- 
mainder, ib, 
to  chattels  real  whilst — 

representation  incomplete,  466. 
or  the  representative  is  wrongful  only,  467. 
where  the  person  to  and  against  whom  it  accrues  is  one  and  the 

same,  468. 
when  not  affected  by  the  death  of  a  defendant,  463. 
of  administrators  to  chattel  interests  within  3  &  4  WilL  4,  c  27 

..469. 
effect  of  sect  6  of  that  statute  as  to  such  interests,  470. 
on  tenancies  at  will,  471. 
under  sect.  7  of  3  &  4  WilL  4,  c.  27,  ib. 

on  yearly  tenancies  or  other  period  without  lease  in  writing,  47.*^. 
difference  as  to  accruer  between  these  tenancies  and  those  at  wUl,  47 1>. 
on  underletting  by  a  yearly  tenant,  480. 
to  a  trustee  and  his  cestui  que  trust,  on  a  yearly  tenancy  created 

by  the  Utter,  488. 
on  tenancies  under  leases  in  writing  at  a — 
rent  of  20Z.  and  upwards,  483. 
or  in  money's  worth  only,  484. 
on  the  first  payment  of  the  rent  under  such  leases  to  a  wrongfol 

claimant,  485. 
does  not  accrue  on  mere  attornment  of  the  lessee,  486. 
of  lessor,  on  attornment  of  lessee,  and  having  notice  of  it,  is  im- 
mediate, ib. 
accrued  and  lost  before  that  act,  487. 
after  acknowledgment,  ib.,  488. 

new  one,  not  given  for  advowson  after  adverse  possesmon  com- 
menced, 489. 
time  of  accruer  has  reference  to — 

possession,  or  receipt  of  profits  of  land,  t(. 
and  to  receipt  of  rent,  ib. 
not  now  preserved  by — 
•  mere  entry,  ib.  ^ 
or  continual  claim,  ib, 
a  new  one  acquired  by  resumption  of  possession,  although  lost 

again  on  same  day,  490. 
might  be  enforced  after  sixty  years,  notwithstanding  the  old 
Statutes  of  limitation,  when,  738. 

2.  for  equitable  titles  to  land  and  rent,  494. 

under  the  old  Statute  of  Limitations  meant  a  right  to  institute  a 

suit  in  equity,  ib. 
for  remainders  and  reversions,  495. 
charges  on  land,  496,  498. 

under  constructive  trusts,  496. 
express  ones^  ib.,  497. 
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EIGHT  OF  ENTRY,  ACTION,  OR  SVlT-^continwd, 

2.  far  equitable  titles  to  land  and  rent — continaed. 

against  a  trnstee,  and,  throngh  him,  the  cestui  que  trust,  without 

oonyeyance,  500. 
on  concealed  frand,  501. 

constrnctive  frand,  509,  510. 
no  distinction  in  courts  of  law  between  concealed  and  any  other 

fraud  as  to  accruer,  611. 
in  equity,  when  case  not  within  any  statute  of  limitations,  arises, 

when  a  right  to  apply  for  relief,  517. 
when  for  equitable  waste,  ib. 

compensation  on  election,  ib. 
cases  of  mistake,  ib, 
redemption  of  mortgages,  518. 
for  redemption,  when  and  when  not  barred  by  possession  of  mort- 
gagee, 519,  520. 
on  Welsh  mortgages,  521. 
for  adyowsons,  ib. 

of  Papist  patrons,  522,  523. 

3.  for  gross  sums  charged  on  land  or  rent  by — 

mortgage,  524. 

where  mortgagees  giye  priority  and  income  insufficient  to 
pay  interest,  525. 

}*udgment,  ib. 
ien,  526. 
new,  when  conferred  by  judgment  revived  on  sci./a.y  ib. 

4.  for  legacies,  ib. 

charged  on  reversions,  ib. 

where  person  to  and  against  whom  right  accrues  is  one  and  the 

same,  ib.,  527. 
in  certain  cases,  under  3  &  4  Will.  4,  c.  27,  sect.  6  of  that  act 

inapplicable,  527,  528. 
when  representation  is  imperfect,  or  wanting,  528. 
to  persons  in  prison,  or  beyond  seas,  in  certain  cases,  ib. 

5.  on  acknowledgment,  ib.,  529. 

for  a  simple  contract,  may  be  asserted  by  the  executors  of  a 
person  dying  abroad,  more  than  six  years  after  accruer  of  right, 
560. 

whether  within  six  years  after  his  death,  qu.,  ib. 

RIGHTS, 

how  lost,  7. 

in  case  of  land,  &c.  when  extinguished,  31. 

claimed  by  prescription  when  made  absolute,  32. 

what  now  extinct  after  time  of  limitation  expired,  ib.,  33. 

how  acquired  by  time  and  acquiescence,  58. 

in  general  not  established  by  acquiescence,  ib. 

presumption  in  favour  of,  ib. 

incorporeal  divided  into  affirmative  and  negative,  82. 

incorporeal  against  the  Duke  of  Cornwall,  99. 

prescriptive,  strengthened,  118. 

when  neither  prescriptive  nor  customt^,  136. 

of  the  public  not  affected  by  the  acquisition  by  a  subject  from  or  against 

the  Crown  of  a  several  fishery  in  the  sea,  177. 
pleading  and  co-existence  of  prescriptive  and  customary,  207. 
not  proved  by  the  same  evidence,  224. 
prescriptive,  based  on  and  preserved  by  user,  222.  ^ 
abandonment  of  prescriptive,  a  question  of  intention,  229. 
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lEHGnTS^continued, 

presumption  of  the  immemoriftl  existence  of  preacriptiye,  £ram  naer, 
rebnttable,  226. 

prescriptive,  when  not  lost,  ib. 

not  stnctly  profits  nor  mere  easements,  865. 

long  neelected,  not  enforced  by  coorts  of  eqnitj,  513,  514. 

proof  of,  nnder  2  &  3  Will.  4,  c.  71,  how  and  what,  623. 

when  barred  by  Statutes  of  Limitation,  564 — 582. 

when  remedy  for,  only  barred,  treated  as  existing,  if  bar  not  pleaded, 
565. 

extinguishment  of,  by  sect.  34,  3  &  4  Will.  4,  c.  27,  where,  570. 

to  land  and  rent,  how  restored  after  extinguished,  680. 

of  possessor  may  be  waived  before  time  of  limitation  expires^  ib. 

not  divested  by  his  constructive  delivery  after  that  time  expiry  td. 

certain  incorporeal,  made,  after  time  of  limitation,  absolute  and  in- 
defeasible, 582. 

public    See  Public  Bights. 

RIPARIAN  RIGHTS, 
how  derived,  867. 

RIVERS, 

public  and  private,  178. 

soil  of,  in  wnom,  ib,,  179,  180. 

BOMAN  CATHOLIC  PATRONS, 

advowBons  of,  period  of  limitation  for,  424. 

benefices  belonging  to,  in  common  with  a  Protestant,  when  full,  521. 
conformity  of,  time  of  limitation  for  advowsons,  commences  from  the 
day  of  conformity,  523. 

ROMAN  LAW, 

the  source  of  most  prescriptive  laws  of  European  nations,  6. 

SALMON  FISHINGS, 
in  Scotiand,  202. 

SCOTLAND, 

since  the  Union,  forms  with  England,  Great  Britain,  236,  237. 

as  to  judicial  jurisdiction,  distinct  from  England,  237. 

¥nit  of  ne  exeat  extended  to,  ib, 

not  deemed  beyond  seas,  550. 

laws  of  limitation  in,  565. 

excluded  from  those  laws  applied  to  England  and  Ireland,  237. 

fishings  in  the  sea  on  the  coasts  of,  202. 

salmon  fishings  in,  ib, 

oyster  beds  in,  ib. 

mussel  beds  in,  ib. 
See  Prescmption. 
SEA, 

public  rights  in,  160,  167,  176—178,  200,  201. 

public  rij^ht  of  fishing  in,  may  be  excluded,  when,  167. 

the  public  have  no  right  at  conmion  law — 
to  bathe  in,  176. 
or  to  pass  over  the  shore  belonging  to  a  subject  for  the  purpose,  t^. 

public  rights  in,  when  not  exdnded,  177, 178. 

fishings  in,  in  Scotland,  in  the  Crown,  202. 

land  acquired  from^^  alluvitmem,  219. 

derelict  lands  acquired  from,  220. 
See  Public  Rights. 
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SEA-SHORE, 

between  high  and  low  water-marks,  in  the  Crown,  144,  174. 
may  be  acquired  by  a  subject,  and  how,  175, 176. 
me^  be  acquired  with  the  right  of  fishing,  176. 
different  rights  may  exist  in  such  land,  ib, 
pnblic  rights  on,  ib. 
pablic  when  excluded  from,  ib.,  177. 

title  to,  not  necessarily  involved  in  a  right  to  fix  stakes  in,  188. 
SEPARALEM  PASTURAM, 

claim  of,  does  not  exclude  the  owner  of  the  soil,  161, 152. 
SERVICES, 

are  excepted  from  the  Prescription  Act,  828,  361. 
what  and  to  what  incident,  i^.,  329. 
SEVERAL  FISHERY, 

how  distinguished  from  a  free  one,  163. 

all  private  fisheries  are  several,  164. 

what,  165. 

may  be  in  separate  parts  of  the  same  water,  166. 

severable  from  the  soil,  167. 

from  whom  and  where  acquired,  ib. 

grant  of,  from  the  Crown,  must  have  been  before  Magna  Charta, 

168. 
reverting  to  and  merging  since,  not  regrantable,  ih, 
created  before  then  and  existing,- may  be  granted  since,  ib, 
how  differing  from  a  free  fishery,  169. 
owner  of,  may 

maintain  trespass,  t^. 
distrain  damage  feasant ,  ib. 
whether  it  includes  the  soil,  ib. 
may  exist  with  or  without  the  soil,  170. 
when  the  question  as  to  the  soil  arises,  ib. 

connection  of  the  ownership  of  the  soil  of,  with  ihajuspiscationi^,  171. 
in  Inland  rivers,  172. 
lakes,  ib. 

navigable  rivers,  173. 
ownership  of  the  soil  and  the  water  of,  ib. 
where  derived  from  the  Crown,  ib. 
belonging  to  the  Crown  in  gross,  without  the  soil,  when  docs  not  pass 

bpr  grant  by  the  Crown,  i?. 
no  mstance  of  grant  of,  below  low  water-mark,  185. 
in  the  sea,  174. 

how  acquired  by  a  subject,  176. 
will  not  affect  public  rights,  177. 
for  only  one  sort  of  fish,  does  not  include  the  soil  of,  179. 
owneniiip  of  the  soil  of,  is  indicated  by  the 
nature  of  the  fish,  182. 
mode  of  fishing,  186. 
nature  of  the  acts  of  ownership,  187. 
mode  of  conveyance,  188.    See  Soil. 
what  passes  by  grant  of,  190. 
new  nght  of,  when  not  created  by  exception,  191. 
whether  claimable  by  prescription,  ib. 
extent  of  the  ownership  of  the  soil  of,  192. 
and  of  the  land  in,  194. 
without  the  soil,  is  purely  incorporeal,  195. 
distinction  between,  and  a  free  fishery,  196. 
user  of,  and  its  effect,  223. 
proof  of  allegation  of,  224. 
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SHOOTING,  RIGHT  OF, 

not  inclnded  in  right  to  hnnt,  and  to  hawk,  362. 

how  it  arises,  363. 

nature  of  the  right,  ib. 

may  become  a  distinct  incorporeal  hereditament,  ih. 

cannot  be  leased,  under  a  power,  separate  from  the  land,  ib. 

as  a  profit  within  Prescription  Act,  ib. 

SIGNATURE, 

to  acknowledgments,  how  to  be  made,  584. 
position  of,  585. 

may  be  applicable  or  inapplicable  to  the  entire  writing,  586. 
what  insufficient,  ib. 

to  an  acknowledgment  by  one  person,  when  may  be  by  another,  593, 
664. 

SIMPLE  CONTRACT  CREDITORS, 

whether  by  marshalling  they  may  obtain  same  period  of  limitation  as 
judgment  creditors,  437,  438. 
SOIL, 

ownership  of,  of  a  scTeral  fishery,  evidenced  by  the  exercise  of  a  right 
to  land  nets,  162.    See  Several  Fishery. 

of  the  sea-shore  in  the  Crown,  144,  174. 

may  be  in  a  subject,  175, 176. 

of  navigable  tidal  rivers,  when  in  the  Crown,  178. 

of  private  rivers,  in  whom,  178, 179, 180. 

SPECIALTY  DEBTS, 

time  of  limitation  for,  64,  65. 

legislation  in  Ireland  for  time  of  limitation  for,  569,  570. 

by  whom  acknowledgment  of,  to  be  made,  599. 

effect  of  acknowledgment  of,  by  debtor  when  beyond  seas,  616. 
SPIRITUAL  COURTS, 

Statute  of  Limitation  as  to  remedies  in,  63. 

legacies,  &c.  recoverable  in,  402. 

time  of  limitation  for  matters  recoverable  in,  444. 
STATUTE  OF  FINES, 

virtually  repealed,  52. 

effect  of,  568,  641. 

STATUTES  OF  LIMITATION, 
what  statutes  are,  61,  62. 
virtual  repeal  of  old  ones,  63. 
applied  to  remedies  in  spiritual  courts,  ib. 
express  repeal  of  some  of  the  old  statutes,  66. 
anciently  none  against  the  Crown,  34. 

applied  to  the  Crown  in  England  and  Ireland,  35,  37,  38,  39,  40. 
exception  of  access  and  use  of  light,  40. 
Duke  of  Cornwall,  41,  42. 
certain  Protestant  dissenters,  65. 
no  time  for  advowsons  of  the  Crown,  40. 
those  applicable  to  Bngland,  Ireland,  Wales,  235,  236. 
not  applicable  to  Scotland,  ib.,  237. 

nor  the  Channel  Islands,  238. 
2  &  3  Will.  4,  cc.  71,  100  are,  276. 
statute  of  Westm.  2,  as  to  next  presentations,  is  a,  424. 
affecting  the  Sovereign,  239,  244. 

Duke  of  Cornwall,  257. 
not  affecting  either,  241,  244,  255. 
See  Crown,  Duke  of  Cornwall. 
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STATUTES  OF  LIMITATION— c<m««««?rf. 
aflfecting  the  subject,  43— 67,  269— 280. 
not  affecting  certain  corporations,  314. 

modem  ones  extended  to  matters  not  within  the  old  ones,  666. 
matters  embraced  bj.    See  Cbown,  Things. 
do  not  extend  to 
dignities,  403. 

tiUies,  modoses  and  compositions  of  certain  corporations  as  an  in- 
heritance, ih. 
laj  advowsons,  404. 

advowsons  as  to  some  sections  of  c  27,  ib, 
some  suits  and  services,  i^.,  405. 
charges  on  advowsons,  ib. 
some  equitable  claims,  ib. 
as  to  incorporeal  rights,  666. 
effect^ 
as  to  the  right,  28,  29,  30,  31. 

remedy,  ib, 
in  general  affect  the  remedy  only,  664. 
sometimes  the  right,  666,  666. 
applied  to  the  Crown  and  the  Duke  of  Cornwall,  aflSrm  the  estate 

of  the  subject,  666. 
Statute  of  Fines,  and  the  32  Hen.  8,  c.  2,  bar  the  right,  668. 
21  Jac.  1,  c.  16,  and  others  in  pari  materid  with  and  sup 

to  it,  bar  the  remedy  only,  ib, 
of  Westminster  2, 

as  to  advowsons,  367. 
next  presentations,  324,  424. 
against  administrators,  277. 

executors,  278. 
between  persons  in  the  special  relations  of 
joint  owners,  281. 
guardian  and  ward,  284,  286,  286. 

trustee  and  eettui  giie  trust,  288,  291,  292,  297—301,  639. 
mortgagor  and  mortgagee,  301. 
landlord  and  tenant,  106,  107,  312. 
morality  of  using,  as  a  defence,  20, 133. 
pleading,  681,  582. 

how  affected  by  sect.  34  of  3  &  4  Will.  4,  c.  27,  ib, 
restrained  by  injunction,  when,  642. 
interpretation, 
generally,  671,  672. 

the  intention  and  how  ascertained,  672. 
conjecture  as  to  intention  inadmissible,  ib, 
the  reason  and  spirit,  673. 
the  preamble,  i^. 

effect  of  preamble  in  ascertaining  the  object,  ib, 
danger  of  interpretation  founded  on  the  remedy  being  more  ex- 
tensive than  the  evil,  674. 
the  language,  675. 
the  grammatical  construction,  ib, 
remedial  and  how  interpreted,  676,  677. 
points  to  be  considered  m  their  interpretation,  677. 
whether  remedial  or  not,  sometimes  a  question,  ib.^  678. 
exposition  of  one  part  of,  by  another,  678. 
of  those  in  pari  materia,  ib.,  679. 
retroactive  operation  of,  083. 
general  principle  of  that  operation,  ib.,  684. 
qualification  of  the  principle,  ib. 
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STATUTES  OF  LIMITATION- c<w*ii»«tfd. 
illustratioiis  of  the  principle^  684. 
enactments  not  retroactiye,  684,  685,  686,  687. 

retroactiye,  687—693. 
distincticniB  established,  693. 
how  expoitfctcto  operation  prerented,  ib.,  694. 
sometimes  expressly  retroactive,  694. 
the  particular  ttatuteg, 
lan^age  of,  891. 

ordinary  form  of  expression  in,  ib. 
those  applied  to  claims  between  the  Crown  and  sobject,  697,  COS, 

699. 
are  in  pari  materid,  418,  679. 
as  regards  England  and  Ireland,  form  one  code,  679. 
their  principle  and  policy,  699. 
retroactiye  operation,  700. 
the  old  and  the  modem  are  in  pari  materia,  680. 
to  be  construed, 

together,  ib, 
Ubeially,  681. 
nniformly,  682. 
how  viewed  generally,  681,  682. 
viewed,  as  to  their  retroactive  operation,  differently  to  other  statatcs^ 

695. 
claims  not  aided  by  the  equity  of,  533,  534,  535,  586. 
2  &  3  Will.  4,  c.  71 . .  700—704.    See  Prescription  Act. 

2  &  3  Will.  4,  c.  100. . 704—709.    See  Modus  Dbcim akdi  Act. 

3  &  4  WilL  4,  c  27, 

decisions  and  diversities  of  judicial  opinion  on,  709,  710,  711. 

does  not  expressly  repeal  any  of  the  earlier  ones,  711. 

interpretation  clause  of,  712. 

the  principle  and  policy  of  the  act,  715,  716. 

the  object  of  it,  716. 

has  no  preamble,  717. 

not  to  be  interpreted  by, 

the  title,  717. 

nor  the  report  of  Beal  Property  Commis- 
sioners, 719,  720. 
cannot  be  extended  by  equitable  construction,  717. 
interpretation  of  sect  34 . .  571,  572. 
retroactive, 

generally,  720,  721. 

in  sections  2,  3,  7. .722,  723. 
16.. 723,  724. 
17..665,723,724. 
23..  724. 
86. .127. 
not  retroactive, 

in  sections  40,  42.  .724. 
8  &  4  Will.  4,  c  42, 
interpretation  and  policy  of,  725. 

STATUTES, 

1.  cited  or  considered. 

Hen.  ni.,  20,  c.  1  (Damages,  Dower),  439. 

c.  8  (Limitation),  50,  63,  66,  401. 
Ed.  I.,  3  (Westm.  1),  c.  39  (Limitation),  51—53,  55,  56,  63,  66. 
13  (Westm.  2),  c.  1  (Dedonis),  323,  366. 

c.  2  (Lords  and  Tenants),  51. 
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STATJJTES—eontimied* 

1.  cited  or  oanHdered^canixaaed. 

Ed.  L,  13  (Westm.  2),  c.  6  ( Advowsona),  811,  862,  367,  8.  4 . .  352. 
c.  6  (Dower),  424,  425,  429. 

88.  1—8.. 367,  369,  860. 
c.  46  (Commons,   Approval,   Usmpation), 
61. 
18  (Westm.  8),  c.  1  (Quia  Emptores),  177,  676. 

Ed.  n.,  17,  8t  1  {Prerogativa  Regis),  c.  9.-648. 

c.  10..  647. 

c.  16.. 821,  822,  362,  867. 
Hen.  VI.,  18,  c.  6  (King's  Grants  of  Lands  escheated),  86. 
38  (King's  eldest  son),  261. 

Rich,  m.,  1,  c.  7  (Fines),  647,  666. 

Hen.  Vn.,  4,  c.  24  (Fines),  62,  406,  407,  460,  647,  666,  666,  668, 
641,  682,  789. 

Hen.  ym.,  21,  c.  13  (Ploralities  of  Benefices),  s.  26..  866. 
27,  c  10  (Uses),  262. 

82,  c.  2  (Limitations),  46,  52,  58,  66,  66,  63,  66,  70, 

117,  227,  229,  329,  406,  647,  666, 736, 741. 
88.  1—3..  736. 

s.  6.  .665,  668,  680,  682,  740. 
c.  28  (Leases;  enabling  Act),  s.  1..865. 
c.  34  (Covenants  and  Conditions),  463,  731. 

83,  c.  20  (Forfeitnre  on  Treason  by  Lunatics),  70, 

87. 
34  &  36,  c.  26  (Ordinances  in  Wales),  62. 
37,  c  19  (Fines,  Lancaster),  62. 

Ed.  VI.,  2  &  3,  c.  28  (Fines,  Chester),  62. 

Mary,  st.  2,  c.  6  (Limitation  of  Prescription),  66. 

Phil.  &  M.,  2  &  8,  c.  20  (Duchy  of  Lancaster),  246. 

Eliz.,  1,  c.  19  (Bishop's  alienation,  restraining  act),  46. 
6,  c.  27  (Fines,  Durham),  52. 

18,  c  10  (Colleges,'  Parsons'    &c.   alienations,   restraining 
act),  46. 
c.  20  (Charging  Benefices),  46. 
14,  ell  (Excl^g^s  of  Church  Lands),  46. 
43,  c  16  (Fines,  Chester),  52. 

Jac.  I.,  21,  c.  2  (Limitation,  Crown),  19,  86,  87,  41,  70,  94,  235, 
256,  565-667,  679,  697. 
c.  14  (Informations  of  Intrusion),  19,  36,  70,  88,  90, 

99,  131,  235,  256,  667,  679,  698. 

c.  16  (Limitation  of  Actions),  82,  53,  63,  65,  66,  242, 

279,  286,  891,  407,  448,  494,  617,  536,  564, 

668,  614,  616,  617,  666,  680,  681,  682,  688, 

725,  735,  740. 

8.  3. . 394, 646, 647,  651,  654,  656,  667,  660,  603, 

691. 
s.  7 . .  646,  647,  651,  664,  656,  657,  660,  662. 

Car.  I.,  10,  c.  6  (Limitation  of  Actions— Ireland),  711. 

16,  c.  1  (Informations  of  Intrusion— Ireland),  88, 90, 679. 

Car.  n.,  12,  c.  24  (Military  Tenures),  329. 

17  &  18,  c.  2,  8.  158  (Benefices  of  Roman  Catholics- 
Ireland),  424,  523. 


844  INDEX. 

1.  cited  or  oansidered^-conimao^ 
Car.  n.,  29,  c  3  (Frands), 
8.    1..625. 
s.    3..592,  623,  625. 
8.    4..586,  592,  623,685. 
8.    5.. 592,  623. 
8.    7.. 288. 
8.  17.. 592,  623. 
8.  18..  288. 

W.  &  M.,  1,  c.  80,  8.  4  (Royal  Mines),  319. 
5,  c.  6  (Bojal  MiDes),  319. 

Anne,  stat.  1,  c.  7  (Bestraining  Crown  Alienationa),  247. 
2,c6,8.    2.. 283.  284. 

8.  26  (Advowsona  of  Papists — Ireland),  424, 
523. 
4,  c.  16  (Law  Amendment),  s.  19.. 561,  562,  680. 

7,  c.  18  (Advowsona),  357,  359. 

8,  c.  14  (RecoTcrj  of  Rents),  646. 

Creo.  I.,  1,  0. 10  (Augmentation  of  Poor  Clergy),  355. 

8,  c.  4  (Limitations— Ireland),  385, 570, 677, 642, 651, 711. 

9,  c.  7  (Poor),  144. 

Geo.  IL,  1,  c.  23  ( Ad  rowsons— Ireland),  357. 
4,c28(Rent8),  8.  5..646. 
9,  c.  36  (Charitable  Uses),  262. 
11,  c.  19  (Rents),  486. 
20,  c.  42  (House  and  Window  Duties),  s.  3 . .  236. 

Geo.  HL,  1,  c.  1  (Restraining  Crown  Alienations),  247. 

9,  c.  16  (Limitations— Crown),  19,  37,  38,  39,  40,  41, 
88,  92,  94,  235,  238,  241,  248,  317,  320,  323, 
327,  407,  409,  413,  416,  666,  567,  679,  697. 
8.1.. 410. 
8.  2.. 411. 
8.  3.. 408. 
8.  4.. 408. 
8.  6. .610. 
22,  c.  83  (Poor),  144. 

32,  c.  58  (Law  Amendment— Quo  Warranto),  19,  38. 
34,  c.  75  (Restraining  Crown  Alienations),  247. 
36,  c.  83,  8.  3  (Churches  augmented  hj  Queen  Anne*s 

Bounty),  366. 
39  &  40,  c.  88  (Disposition  of  Property,  Crown),  241, 

247,  317. 
48,  c.  47  (Limitation,  Crown— Ireland),  39,  70,  87,  88, 
94, 235, 238, 317, 320, 323,  326, 327,  407, 413, 
566,  566,  679,  697. 
8.1.-410,412. 
8.  2.. 411. 
8.  3.. 408. 
8.  5.. 410. 

53,  c.  127,  8.  5  (Limitation,  Tithes),  402. 

54,  c.  54  (Actions  against  Spiritual  Persons),  ss.  6,  7. 

694. 

55,  c.  147  (Exchange  of  Glebe  Lands),  315. 

69,  c.    12   (Purchases   by  Churchwardens  and    OTcr- 
seers),  144. 
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STATUTES^eonHnned. 

1.  eited  or  conHdered — continQed. 

Geo,  IV.,  4,  c.  18  r  Disposition  of  Crown  Property),  317, 
5,  c.  106  (Fines— Wales),  62. 

9,  c.  14  (Limitation.    Writing  for  certain  Promises), 
82,  63,  564,  569,  583,  685,  589,  693,  609, 614, 
616,  617,  623,  627,  665,  666. 
B.    1 . .  600,  602,  685,  687,  688,  689. 
8.    6.. 685. 
8.  10..689,690,  693. 
c.  35  (Jndgments,  Protection  of  PnrchaBerB— Ire- 
land), 577. 

Will  IV.,  1,  c.  47  (Traders'  Real  Estates),  396. 

2  &  3,  c.  71  (Prescription),  clOO. .  19,  32,  40,  41,  42, 
48,  68,  69, 60,  61,  84, 118, 153,  161, 194, 
214,  232,  235,  237,  238,  241,  248,  257, 
260,  268,  276,  331,  338,  360,  361,  362, 
363,  371,  403,  414,  426,  523,  556,  562, 
666,  668,  582,  645,  680,  693,  697,  714. 
8.  1 . .  326,  327,  328,  364,  426,  431,  709. 
B.    2. ,326,  366,  368,  369,  370,  427,  431, 

709. 
s.    3 . .  327,  366,  373,  428,  431,  704,  709. 
8.    4.. 429. 
8.    5.. 871. 
8.    6.. 429. 
8.    7. .280,  427. 
8.    8.. 427. 
8.  10.. 704. 
c.  100  (Modus  Decimandi),  118,  236,  237,  238, 
248,  257,  260,  268,  314,  327,  331,  341, 
360,  361,  363,  373,  375,  376,  880,  383, 
403,  404,  523,  556,  562,  566,  568,  682, 
668,  677,  680,  693,  697,  704,  720. 
8.1.. 433. 
8.  3. .276. 
8.  4. .883. 
8.  5. .433. 
&  6.. 280,  434. 
8.  7,. 377. 
8.  8,. 414,  434,436. 
3  &  4,  c.  27  (Limitation),  19, 28,  32,  47,  68,  61, 62,  63, 
66,  66,  76,  77,  80, 84, 106,  115, 116,  118, 
132,  237,  238,  248,  250,  261,  264,  265, 
268,  270,  271, '295,  296,  303,  314,  320, 
829,  331,  333,  339,  340,  343,  346,  367, 
368,  361,  374,  405,  431,  443,  446,  496, 
499,  612,  517,  533,  634,  542,  643,  644, 
662,  663,  665,  569,  670,  623,  667,  670, 
680,  683,  696,  697,  707,  708,  709,  711, 
720,  725,  729,  731. 
8.  1..260,  345,  848,  849,  858.  446,  450, 
491,496,  497,  658,  661,  676,  678, 
680,  681,  682,  637,  660. 
8.  2.. 260,  309,  310,  346,348,418,445,447, 
460,  462,  584,  586,  587,  644,  645, 
646,  654,  560,  669,  708,  720,  722, 
8.  3 ..  848,  349,  444,  446,  447,  448,  460, 
462,  654. 
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1.  eited  or  eontidered^  conHmndd. 

WilLIV.,3&4,c27,B.    4. .313,  463. 
8.    6. .453. 


6.277,469,470,527,528. 

8.    7..446,  471,  473—477,  722. 

8.    8 . .  478,  480-483,  485,  722. 

8.    9..454,  483—487,  722. 

8.10..445,489,680. 

8.11..446,489,680. 

8. 12 .  .492,  666,  603,  619,  722. 

8. 13.. 311,  493. 

8.  U..308,  309,  437.  488,  493.  642,  544,  578, 
690,  692,  693,  694,  699,  600,  606, 
619,  621,  623,  624,  627,  631,  635, 
643,  666,  669,  660,  661. 

8.  15.. 444,  474,  618,  624,  626,  653,  658,  732. 

8.  16 . .  546, 661, 663, 554, 667, 668, 559,622, 723w 

8.  17.. 466,  646,  663,  654,  723, 742. 

8.  19..  650. 

a  20.. 457. 

8.  21.. 458,  469,694,716. 

8.  22.. 458,  459,  694,  716. 

8.  23.. 459,  724. 

8.  24.. 218,  263,  271,  273,  293,  297,  342,  343, 
361,  386,  404,  494,  495,  496,  508, 
618,  658,  720,  746. 

8.  25.. 263,  267,  271,  272,  273,  275,  276,  291, 
292,  293,  296,  297,  360,  351,  404, 
496,  500,  539,  746. 

8.  26.. 404,  501,  618,  746. 

8.  27.. 404,  511,  746. 

8.  28.. 310,  311,  352,  404,  419,  518,  621,  637, 
545,  657,  558,  676,  581,  578,  590, 
692,  694,  698,  699,  600,  603,  604, 
607,  608,  621,  623,  624,  627,  634, 
653,  656,  662,  663,  731,  732. 

8.  29.. 360,  419. 

8.30..358,  420,  521,720. 

8.  31.. 311,  352,  356,  422,  423,  426. 

8.  32.. 311,  352,  356,  420,  426. 

8.  33.. 311,  352,  356,  420,  426,  720. 

8.  34.. 362,  356,  357,  358,  450,  488,  490,  570, 
571,  572,  573,  576,  578,  680,  581, 
682,  632,  634,  635,  637,  642,  644, 
659. 

8.  35.. 464,  494. 

8.  36.. 356,  357,  426,  661,  646,  721. 

8.  37.. 356,  357,  425,646. 

8.  38.. 356,  357,  425,  460,  561,  646. 

8.  39.. 661,  720. 

8.  40.. 384,  385,  386,  387,  388,  390,  391,  437, 
442,  524,  627-630,  646, 557,  559, 
560,  676,  578,  680,  581,  688,  589, 
690,  592,  594,  695,  596,  698,  699, 
600,  607,  608,  614,  620,  621,  623, 
627,  629,  630,  636,  638,  650,  653, 
656,  669,  663,  664,  665,  666,  668, 
669,  717,  720,  724,  736. 
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STATUTES— eonHnMed. 
1.  cited  or  considered — continiied. 

Will.  IV.,  3  &  4,  c.  27,  B.  41.  .391,  392,  400,  439,  629,  531,  659,  660, 

692,  720. 
8.  42.. 281,  284,  287,  387,  388,  391-394,  397, 
399,  400,  402,  440,  441,  442,  529, 
630,  631,  646,  659,  660,  676,  681, 
683,  688,  590,  692,  594,  697,  698, 
603,  608,  612,  621,  623,  627,  630, 
638,  653,  666,  661,  662,  664,  666, 
666,  668,  720,  724. 
8.  43.. 342,  408,444,  720. 
c.  42  (Law  Amendment),  32,  63,  66,  242,  271,  294, 
347,  387,  656,  664,  681,  588,  612, 
613,  618,  623. 
8.    2.. 646. 
8.    3.. 360,  391,  393,  440,  646,  647,  699,  603, 

691,  696,  717,  725,  726. 
H.    4 . .  646,  647,  659,  660,  662. 
8.    6.. 659,  661,  662,  687,  689,  690,  692,  698, 
699,  609,  614,  616,  623,  627,  663, 
668,  666,  668,  669,  670,  680. 
8.    7.  .669,  616. 
8.  16.. 647. 
8.  34.. 360. 
c.  74  (Fines  and  Recoveries),  47,  62,  647,  669,  739, 
c.  104  (Simple  Contract  Debts),  387. 
4  &  6,  c.  39  (Costs,  Quare  Impedit),  ^60. 

c.  92  (Fines  and  Recoveries— Zr^^mf),  62,  647. 
6  &  7,  c.  71  (Tithe  Commutation),  314,  381,  383. 
8.  49.. 436. 

Vict.,  l,c.  26  (Wills),  324. 
8.  9.. 685. 
c.  28  (Limitation  of  Actions— Mortgages),  309,  449,  460, 
461,  489,  495,  644,  646,  680,  692,  695,  596,  600, 
604,  623,  624,  627,  630,  643,  669,  670,  711. 
1  &  2,  c.  106  (Plnrality  of  Benefices),  366. 

c.  109  (Tithe  CompositionAbolition—Zr^^n^),  236, 248, 
267. 
88.  18—24,  88.  49,  60.. 383. 
8.  18*. 436,  623. 
c.  110  (Judgments,  &c.),  676. 
2,  c.  12  (Frinters  Act),  s.  6  .  694. 
8  &  4,  c.  105  (Abolition  of  Arrest,  Scc^Ireland),  670, 676, 692. 
8.34..699,  600,  602,  618. 

6  &  7,  c.  64  ( AdYowsons,  Collative,  Limitation — Ireland,  Ad- 

vowsons),  47,  64,  76,  236,  352,  358. 
8.4.-424,  522. 

7  &  8,  c.  27  (Limitation— irtfZaw^,  236. 

c.  46  (Dissenters'  Chapels),  19,  66. 
c.  61  (Annexation  of  detatched  Parts  of  Counties),  330. 
c.  66  (Aliens),  118. 
c.  76  (Transfer  of  Property),  643. 
c.  90  (Judgments,  &c.  Protection— /r^^mf),  670. 
c.  106  (Duchy  of  Cornwall),  19,  41,  42,  43,  99,  268,  329, 
411,666,666. 

8.  71.. 416,  418,  697,  698. 

8.  72.. 416,  418,  698. 
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STATJJTES-^eanHnued. 

1.  cited  or  eontidered^coniiDned, 

Vict.,  7  &  8,  c  105,  8.  73.  .416,  6^. 
8.74.. 416,  697. 
8.  75.. 418. 
8.  76.. 416,  417. 
s.  77.. 416. 
8.  79-417. 
8  &  9,  c.  106  (Real  Propertj  Amendment), 
8.  6.. 463. 
8.  3.. 479,  484. 
8.  4 . .  739. 
c.  109  (Wagers), 
8.  16.. 694. 
8.  18..  686. 

15  &  16,  c.  76  (Common  Law  Procddnre),  a.  55 . .  645 — 648w 

c.  86  { Chanceiy  Procedure  Amendment),  «.  61 .  -  687. 

16  &  17,  c.  113  (Common  Law  Procedme— /r^ZaJuf  >,564, 569, 

590, 618. 
8.  20.. 440,  603,691. 
S.24..583,  585,  591. 

18  8c  19,  c.  58  (Dnchy  of  Lancaster),  246. 

19  &  20,  c.  108  (County  Courts  Amendment),  &  3.. 679. 

c.  97  (Mercantile  Law  Amendment),  564. 

8.  10 . .  437,  489,  440,  528,  531, 557, 559, 560, 
592. 

8.  11  ..528,  531,  562,  616. 

8.  12.. 528,  531. 

8.  13  .569,591,623,627. 

8. 14.-603,691,692. 
21  &  22,  c  42  (Prescription,  Ireland),  40,  285. 

c  109  (Cornwall  Submarine  Mines ^  42. 

8.  8.. 830,  698. 

23  &  24,  c.  38  (Law  of  Property  Amendment),  8.  13.. 390, 

580, 583,  591,  592,  597,  599,  621,  624,  627, 

638, 653. 
c  53  (Limitation  of  Actions,  Duke  of  Cornwall), 

19, 41,  42, 43, 99, 257,  258,  415,  697, 698. 
c.  126  (Conunon  Law  Procedure),  s.  26.  .356,357. 

24  &  25,  c  62  (Crown  Suits  Limitation),  19,  38,  41,  42, 43, 

92, 99, 251, 257, 416, 697. 
8.  1..826,418,418. 
8.2.-418,679. 
8.  3.. 826, 413. 
8.  4.. 410, 417. 

25  &  26,  c.  37  (Crown  Private  Estates),  247,317. 

26  &  27,  c.  125  (Statute  Law  ReTision),  37, 66, 407. 

27  &  28,  c  112  (Judgments,  &c.  Law  Amendment),  as.  1,2, 

577. 
2.  In  the  Appendix, 

Jac.  I.,  2,  c.  14.. 747. 
Geo.  in.,  9,  c.  16.. 748. 
48,  c.  47.. 753. 
Will.  IV.,  2  &  3,  c.  71 . .  764. 
c.  100..  766. 
a  &  4,  c.  27. .769. 
c.  42.. 784. 
Vict.,  l,c  28.. 779. 

6&  7,  c.  54.. 780. 
7&8,  c.  105.. 756. 
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STATXJTES^continwd. 

2.  In  the  Appendiso^conHYmbd. 
Vict.,  19  &  20,  c.  97.. 786. 
21  &  22,  c.  109.. 760. 

23  &  24,  c.  38.. 783. 

c.  63.. 761. 

24  &  25,  c  62.. 762. 

STRANGERS, 

cannot  give  an  acknowledgment  to  bind  party  liable,  when,  598,  GOO. 
when  an  acknowledgment  cannot  be  made  to,  619. 

SUITS  OF  SERVICES.    See  Rent,  as  a  Chaegb  on  Land. 

SUM  IN  GROSS, 

payable  by  inatalments,  is  a  rent  within  8  &  4  Will.  4,  c  27.  .846. 

SURETY, 

when  bound  by  acknowledgment  of  principal,  601. 

SURRENDER, 

of  life  estate,  presumed,  when,  464. 

SUSPENSION  OF  TIME  OF  LIMITATION, 
none  in  general,  after  time  commences,  536. 
may  arise,  and  how,  636 — 542. 
for  the  Crown,  as  to  chattehi  real,  when,  642. 
when  not  for  advowsons,  ib, 
by  disability,  280.    See  Disability, 
abatement  of  action,  when,  538. 

TENANCY  AT  WILL, 

how  created  and  determined,  471,  472. 

llhrelly  v.  BoHm,  Ir.  Rep.,  3  C.  L.  284.] 
when  not  determined,  472,  473. 
position  of  the  lessor,  473. 
the  determination  of,  under  sect.  7  of  8  &  4  Will.  4,  c.  27,  is  in  an 

alternative,  471. 
the  object  and  effect  of  that  section  as  to,  473. 
whether  can  be  now  continuous,  ib, 
the  tenancies  within  that  section,  474. 
when  to  be  continuous,  476. 
partly  of  that  nature  and  partly  by  sufferance,  ib. 
excludes  between, 

mortgagor  and  mortgagee,  476. 

trustee  and  cestui  qu-e  trusty  ib.,  477. 
where  the  trust  is  express,  477. 
not  where  it  is  implied,  478. 
created  on  contract  for  sale  and  purchase,  ib, 

\_Fwrelly  v.  RobinSy  Ir.  Rep.,  8  C.  L.  284], 
fealty  not  incident  to,  482. 

TENANCY  BY  LEASE, 

when  lease  in  writing  at  a  rent  of  20s,  and  upwards,  accruer  of  right, 

under  sect.  9  of  3  &  4  Will.  4,  c  27,  when,  483. 
nature  of  the  lease,  484. 

rent  reserved,  ib. 

must  be  expressly  reserved,  485. 
and  qua  rent,  ib. 
when  at  a  rent  less  than  20s.,  or  without  rent,  whether  within  that 
section,  ib. 
TENANCY,  YEARLY, 

created  by  acceptance  of  rent  reserved  by  a  void  lease,  when,  46, 101, 
102. 
L.  3  I 
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TENANCY,  TEARLY-^continued. 

without  lease  in  writing,  accrner  of  rijffht  on  determinatioD,  when,  478. 

difference  between,  and  tenancy  at  wul  as  to  snch  accruer,  479. 

of  a  rent,  ib. 

how  created,  id. 

a  writing  showing  terms  of,  must  not  create  an  interest,  under  sect  8  of 

3&4  WiU.  4,c27..480. 
what  is,  within  that  section,  481. 
without  rent,  whether  within  it,  482. 
when  maj  be  created  by  a  cestui  que  trust,  ib. 

TENANT, 

since  3  &  4  Will.  4,  c  27,  may  acquire  title  against  his  landlord,  when, 

106, 107. 
possession  of,  is  that  of  his  landlord,  and  when  not,  105,  312. 
cannot  dispute  his  landlord's  titie,  812 ;  Doe  t.  Baytup,  3  Ad.  &  £. 

188. 
but  may  show  it  has  determined,  ib. ;  Farelly  t.  Bobins,  Ir.  R.,  3  C.  H 

284. 
betraying  the  possession  to  a  stranger,  313. 

TENANT  FOR  LIFE, 

imimpeachable  for  waste,  extent  of  his  liability  for  equitable  waste, 

617. 
acknowledgment  by,  when  it  binds  those  in  remainder,  604,  611, 612, 
613,  614. 
as  to  charges  on  land,  611. 
as  eridence  of  amount  of  arrears,  612. 
as  to  bond  debts,  613. 
as  to  simple  contract  debts,  614. 
release  or  acknowledgment  to,  available  for  remainderman,  622. 
cannot  rerive  by  acknowledgment  the  title  of  a  mortgagee,  after  the 
time  of  limitation  has  expired,  643. 

TENANT  IN  TAIL, 

assurances  by,  effect  of  sect  23  of  3  &  4  Will  4,  c.  27,  on,  459. 
object  of  that  section,  460. 

effect  of  conveyances  by  tenant  in  tail  in  possession,  ib.,  461. 
nature  of, 

the  estate  under  them,  ib. 

the  assurance  under  that  section,  t^. 
fine  by  equitable, 

neither  a  bar  to  reversion  in  a  third  person,  495. 

nor  a  discontinuance,  nor  disseisin,  ib. 
whether  acknowledgment  by,  will  bind  remainderman  in  tful,  613. 

TENANT  AT  WILL, 

purchaser  under  a  contract  for  sale,  when,  477,  478. 
person  in  whose  name  another  purchases,  478. 
person  entering  under  an  agreement  for  a  lease,  t^. 
relations  of  an  heir,  when,  493. 

TENANTS  IN  COMMON, 

not  bound  by  acknowledgment  of  one,  603. 

acknowledgment  given  to  one,  when  not  available  for  the  others,  619. 

TENEMENT, 

meaning  of,  as  used  in  the  Prescription  Act,  872. 

TENURES, 

what  now  existing,  829. 
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THINGS, 

diyision  of,  24. 

incorporeal,  whether  to  be  designated  easements  or  seryitudes,  82; 
some  incorporeal  of  the  Crown  not  protected  by  the  prerogative,  97. 
of  the  Dake  of  Cornwall,  99. 
what  may  be  prescribed  for, 
against  the  Crown,  144. 
by  the  Crown,  145. 
the  Dnke  of  Cornwall,  ih^ 
incorporeal,  and  corporeal  and  personal,  may  be  claimed  by  prescrip- 
tion, 147. 
existing  before  time  of  legal  memory,  and  grantable,  may  be  so 

claimed,  ib.,  148. 
within  3  &  4  Will.  4,  c.  27 .  .830. 

all  corporeal  hereditaments,  tithes,  canal,  qnarries,  tithe  rent- 
charge,  331. 
sereral  fishery,  ib. 
share  or  interest  in  land,  382. 
land  of  any  tenure,  copyholds,  ib. 
lord's  right  of  entry  for  a  forfeiture,  883. 
mines,  ib, 

appnrtenant,  nature  of,  371,  372.    See  Principal  Ain>  Ad- 
junct. 
Boms  in  gross  charged  on  land  or  rent,  884. 
ex  cantractu,  ib. 
by  operation  of  law,  ib.,  385. 
by  lien,  ib. 

whether  produce  of  land  to  be  sold  be  such  a  sum,  ib. 
secured  by  trust  preserves  the  right  longer,  386. 
secured  by  bond  only  is  not  so  charged,  ib. 
simple  contract  debts,  whether  by  morahalling  recoverable  for 

same  period  as  specialty  debts,  386,  387. 
legacies,  387. 
only  charges  on  land  and  rent,  including  legacies,  so,  and  not  so, 

charged,  within  sect.  40.. 391. 
periodical  pecuniaiy  claims,  ib. 
arrears  of  dower,  of  rent,  of  interest,  892. 
which  rents,  ib.,  393. 
when  not  recoverable  by  distress,  ib. 
irrecoverable  by  ordinary  remedy,  recoverable  by  possession  of 

the  land,  ib. 
no  arrears  of  a  rent  barred,  894. 
only  of  rents  of  inheritance,  ib. 
not  of  conventional  ones,  ib. 
nor  of  arrears  of  annuity  out  of  personalty,  ib, 
arrears  of  interest  on  mortgage,  ib, 
without  bond  or  covenant,  395. 
when  not  against  creditors  of  mortgagor,  ib, 
when  against  them,  ib. 

by  tacking,  ib.,  896,  397. 
on  foreclosure  or  redemption,  897. 
interest  on  judgments,  ib, 
what  not  a  mortgage  within  that  statute,  398. 
arrears  of  rent,  &c.  secured  by  a  trust,  ib. 
arrears  of  interest,  &c.,  where  the  interest  in  the  land  is  revcr- 

sionaiy,  ib. 
interest  on  legacies,  399. 
how  calculated,  ib. 

when  these  charges  and  claims  not  affected,  ib.,  400. 
3i2 
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within  8  &  4  Will.  4,  c  27 — eimtintted. 
damages,  400. 

what,  401. 

for  arrears  of  dower,  ib, 

how  they  are  given,  ib. 
for  airears  of  rent,  &c.,  402. 

TIME, 

effect  of,  in  creating  rights  bv  possession,  2,  3,  6. 

length  of,  a  presumption  of  innocence,  and  against  imputation  of 

fraud,  603. 
operation  of,  between  trustee  and  cestui  que  trust,  in  caaes  of  implied 

trusts.    See  Tbustee,  Rights. 

TIME  OF  LIMITATION, 
what,  7,  134,  234. 

distinguished  from  prescription  at  common  law,  ib. 
to  what  applicable,  7. 

altered  in  the  reigns  of  Hen.  8  and  Jac.  1 .  .62, 63. 
for  the  Oromn, 
none  for, 

when  it  has  been  answered  the  profits,  410. 
or  they  have  been  in  charge,  ib. 
not  affected  unless  the  full  period  elapse,  413. 
cases  within,  when  not  affected,  417. 
for  the  Duke  of  Cornwall, 
when,  414. 

cases  within,  when  not  affected,  417. 
between  subject  and  sv^ect^ 
what  and  when,  418. 
for  land  and  rent,  ib. 
certain  corporations,  419. 
advowsons,  420. 

the  same  at  law  and  in  equity,  621. 
of  papist  patrons,  424. 
next  presentations,  ib. 
mortgages,  418,  437. 

incorporeal  rights  under  Prescription  Act,  426—431. 
modnses  and  exemptions  from  tithes,  432,  433,  434. 
shortened  for  them,  60. 

difference  in  these  times  where  these  rights  are  defeasible,  431. 

indefeasible,  ih. 
money  charged  on  land,  and  leeacies,  437. 
arrears  of  dower  and  damages  for  them,  439. 
arrears  of  rent  and  of  interest  and  damages  for  them,  440. 
tithes  as  a  chattel,  legacies  or  other  property  in  a  spiritual  conit, 

444. 
in  personal  and  mixed  actions,  63,  66. 
actions  on  specialties,  64,  66. 
elapsed  since  the  death  of  the  person  liable,  ayaOable  for  repre- 

sentatire,  468. 
none  between  trustee  and  cestui  que  trust,  where  trust  is  express, 

499,  609. 
to  be  a  bar  the  whole  must  elapse,  632,  667. 
may  and  does  include  time  when  no  ayaHable  right  exists  ib., 

683. 
not  altered  by  equitable  construction,  633. 
nor  diminished  by  it,  634,  636,  636. 
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TIME  OF  JjJMrTATlON—oanti7med, 
general  principle  in  fixing,  532. 
how  affected  by  acknowledgment  made, 

before  and  after  the  expiration,  641,  642. 
compatation  of.    See  Computation  of  Time  op  Limitatiox. 
extension  of.    See  Extension  of  Time  of  Limitation. 
Bospension  of.    See  Suspension  of  Time  of  Limitation. 

TIN-BOUNDING, 

when  nnreasonable,  and  the  claim  to,  bad,  210,  215. 

TITHES, 

presumption  of  grant  of,  to  the  owner  of  the  land,  when,  48. 

time  for  claims  of  exemption  from  or  discharge  of,  shortened,  60. 

excepted  from  the  Prescription  Act,  bat  embraced  by  the  Statutes  of 
Limitation  for  the  Crown,  327,  861. 

Duke  of  Cornwall,  329. 

as  an  inheritance  are  within  3  &  4  WilL  4,  c.  27.  .331. 

meaning  of  the  term  in,  340. 

hoi!7  to  be  daimed  341 

as  chattels,  are  within  2  &  3  Will.  4,  c.  100  • .  341,  373,  374. 

jurisdiction  of  ecclesiastical  courts  in  determining  right  to,  342. 

operation  of  sect  43  of  3  &  4  Will.  4,  c.  27,  as  to,  ib, 

exemptions  from,  within  2  &  3  Will.  4,  c.  100 •.380. 

by  composition  before  and  since  the  disabling  statutes,  ib. 

what  compositions  for,  since  those  statutes  made  valid,  381. 

what  compositions  for,  when  and  when  not  valid  within  2  8c  3  WilL  4, 
c.  100.. i*. 

exemption  from,  supported  by  mere  non-payment  of,  ib. 

nature  of  enjoyment  as  a  discharge  from,  may  qualify  the  right,  382. 

by  whom  and  for  what  the  exemption  may  be  claimed,  ib. 

the  ground  of  it,  ib, 

what  compositions  excluded  from  that  act  as  chattels,  where  recover- 
able, 402. 

what  arrears  of,  in  equity  decreed,  ib. 

sect  43  of  c.  27,  as  to  arrears  of,  403. 

periods  of  limitation  for  claims  of  exemption  from,  482. 

on  render  of,  daimed  by  corporation  sole,  433. 

what  periods  excluded,  ib. 

presumption  from  proof  of  claim  for  less  time  excluded,  ib. 

effect  of  enjoyment  of  exemption  from,  by  consent,  436. 

for  what  time  non-render  of,  to  be  shown  under  2  &  3  Will.  4,  c.  100, 
435. 

as  a  chattel,  time  of  limitation  for,  in  spiritual  court,  444. 

extinguishment  of  title  to,  573. 

possession  of,  not  evidence  of  title  to,  728. 

TITLE, 

acknowledgment  of,  to  land  or  a  rent,  when  to  be  made  by  the  pos- 
sessor, or  his  agent,  591 — 593. 
to  land  extinct,  whether  revived  by  delivery  of  possession,  643. 
not  revived  by  constructive  delivery,  ib. 
how  to  be  revested,  ib, 
by  "  non-existing  grant,"  644. 
acquired  under  me  Statute  of  Limitations,  against 

the  Crown,  730,  731. 

a  private  person,  731. 
must  li  taken  by  a  pnrchascr,  729, 730. 
but  so  acquired  must  be  clearly  within  the  statute,  ib.,  732—734. 
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TlTLE-^ontinned, 

whether  a  purchaser  mnst  accept,  when  affected  by, 

a  judgment  on  which  interest  paid  after  twenty  years,  733. 
a  mortgage  more  than  twenty  years  old,  734. 
contract  may  be  to  take,  although  not  clearly  within  the  statute,  tb, 
BO  acquired,  must  be  supported  by  eridence,  ib. 
the  evidence  of,  so  acauired,  may  be  by  affidavit  only,  ib^  735. 
with  reference  to  the  old  Statutes  of  Limitation  mnst  have  been  shown 

for  sixty  years,  ib.,  736. 
time  for  bringing  writs  of  right,  the  foundation  of  the  rule  for  sndi 

time,  ib. 
for  that  time  generally  accepted,  738. 
resting  on  mere  possession,  cautions  in  accepting,  ib,,  739. 
for  less  than  sixty  years  considered  imperfect,  739. 
the  rule  not  affedted  bv  suggestions  of  defects^  &c.,  ib. 
reasons  for  the  rule,  ih.,  740,  741. 
the  rule  not  altered  by  3  &  4  Will.  4,  c.  27.  .742— 744. 
that  statute  does  not  preclude  a  purchaser  requiring  a  longer  title, 

744. 
to  renewable  leaseholds,  nature  of,  and  how  derived,  ib.,  745. 
length  of,  to  such  leaseholds,  a  purchaser  may  require,  746. 

TOLL-THOROUGH, 

what^  149. 

TOLL-TRAVERSE, 

what,  148. 

TRUST, 

the  term  **  trust"  not  necessary  to  creation  of,  289. 
of  pure  personalty  may  be  declared  verbally,  ib. 
receipt  of  profits  of  an  infant's  estate  how  far  a,  within  21  Jac.  1, 
c.  16,  as  to  suit  for  an  account  of  them,  286. 
esppresSf 
of  realty,  creation  of,  288. 
as  to  personalty,  289. 
implied, 
how  raised,  297. 
two  classes  of,  t^. 

by  construction  of  law  independent  of  intention,  298. 
effect  of  length  of  time  in  this  class,  299. 

founded  on  supposed  intention,  300. 

TRUST  PROPERTY, 

purchaser  of,  for  value,  without  notice,  acquiring  the  legal  estate,  but 
in  posseasion  less  than  twenty  years,  his  position  since  3  &  4  Will.  4, 
c.  27,  s.  25. .499. 
wrongful  receipt  and  conversion  of,  liabilities  of  the  receiver,  502, 
503. 

TRUSTEE, 

persons  taking  from  original  trustee  under  an  express  tmst,  when  they 

become  trustees,  289. 
when  not,  290. 

assuming  to  act  and  acting  asj,  ib. 
volunteers,  293. 
not  allowed,  in  general^  to  deprive  cestui  que  trutt  of  the  poascssioa, 

112,306. 
eettui  que  trust  not  to  be  tenant  at  will  to,  within  sect.  7  of  3  &  4 

Will.  4,  c.  27.. 476. 
where  the  trust  is  express,  477. 
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IBJJSTEE^continved. 

seetUf  where  it  is  implied  only,  477,  478. 

whether  esitui  que  tnut,  as  a  yearly  tenant  within  sect.  8,  can  acquire 

a  title  aeainst,  483. 
if  owner  of  land  subject  to  trust  for  raising  a  charge,  his  conyeyance 

of  the  land  will  not  affect  the  right  to  the  charge,  498. 
under  constructive  trust,  may  acquire,  by  time,  a  title  against  the 

eegtm  que  trutt,  ib, 
no  time  available  for,  against  the  latter  under  express  trust,  499,  608. 
he  beine  barred  cestui  que  trust  may  be  also,  600. 
personal  liability  of,  remains,  ib. 
IB  entitled  to  the  benefit  of  the  rule  in  equity  as  to  stale  demands,  and 

to  every  fair  allowance,-614. 
acknowledgment  by,  imposes  no  personal  liability,' when,  667. 
See  CssTin  que  Tbubt,  Possession,  Trustee  and  Cestui  que 
Teust. 

TRUSTEE  AND  CESTUI  QUE  TRUST, 
nature  of  the  relation  between,  288. 
creation  of,  in  express  trusts  of  realty,  ib, 
as  respects  persons  having  possession  only,  293. 

third  persons,  ib, 
in  cases  of  charge,  294. 

may  originate  under  a  resulting  trust  as  an  express  one,  29S. 
express  trusts  of  equitable  interests,  296. 
as  to  advowsons  and  other  matters  not  altered,  ib, 
effect  of  relation  under  implied  trusts,  297. 
operation  between,  of, 

Statutes  of  Limitation,  288,  291,  292,  639. 
time,  297—301. 
relation  of,  created  between  devisee  to  pay  debts  and  the  creditors, 
639. 

TURNPIKE  TOLLS, 

arrears  of  interest  on  a  mortgage  o^  not  within  sect  42  of  c.  27*  • 
443. 

UNSOUNDNESS  OP  MIND, 

meaning  of ,  in  3  &  4  Will.  4,  c.  27,  vague,  647. 

terms  i^ded  to,  in  Fines  and  Recoveries  Acts,  ib, 

how  arising  and  produced,  648. 

import  of,  649. 

degree  of,  to  support  a  commission  of  lunacy,  ib, 

occasional,  and  neither  idiotcy  nor  lunacy,  %b, 

what  not,  660. 

suggested  meaning  of,  in  sect.  16  of  former  act,  ib. 

the  term  is  not  used  in  2  &  3  Will.  4,  cc.  71, 100.  .662. 

USAGES, 

in  mineral  districts  allowed  when  reasonable,  and  how  determined  to 
be  so,  209. 

USER, 

to  support  a  ferry  as  legally  created,  130. 

grant  presumed  from,  140. 

presumed  to  be  lawful,  although  not  immemorial,  when,  ib.,  222. 

prescriptive  rights  are  based  on  and  preserved  by,  222. 

an  aid  for  the  interpretation  of  ancient  deeds,  ib. 

the  primary  evidence  of  the  existence  of  prescriptive  rights,  ih. 

nuses  a  presumption  of  the  prior  existence  of  those  rights,  ib. 
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USER- continued. 

what  will  not  soBtaui  a  cnfltom,  225. 

as  eronnd  for  the  presomptioii  of  immemorial  ezistenoe  of  prescriptiTe 

nghta,  226,   See  PRESCRIPTION  AT  COMMON  Law,  Usucaftion, 

Advowbon. 

USUCAPTION, 

a  branch  of  ancient  English  law,  25. 

VALUABLE  CONSIDERATION, 

marriage  is,  within  sect.  25  of  3  &  i  Will.  4,  c.  27.  .501. 

VENDOR  AND  PURCHASER, 

titles  between,  depending  on  the  Statutes  of  Limitation.  See  Posses- 
sion, Title. 

VICAR, 

estate  of,  in  his  benefice,  44,  314. 

could  not  maintain  a  writ  of  right,  ih. 

alienation  of,  did  not  bind  his  saccessor,  ib. 

how  Beised,  101. 

possession  eridenoe  against,  ib* 

extent  of  his  estate,  312. 

is  admitted,  instituted,  and  generally  inducted,  522. 

WALES, 

belonged  andentlr  to  Crown  of  England,  235. 
first  creation  of  the  principality,  i^.,  236. 
Prince  of,  251. 

WARRANTY, 

effect  of,  altered,  715. 

WARREN, 

franchise  of,  within  the  Prescription  Act,  328. 

grant  of,  when  it  includes  the  soil,  and  when  not    See  Addenda, 

p.  150. 
when  not  including  the  soil,  may  be  claimed  by  prescription,  ib, 

WASTE, 

action  of,  by  one  tenant  in  common  of  a  fishexy,  against  another, 
169. 

WATER, 

ownership  of,  180, 181. 

effect  of  grant  of,  189. 

by  the  Crown,  ib. 

of  a  fishery,  ownership  of,  157. 

period  of  limitation  for,  426. 

WATER  OF  CANALS, 

acquisition  of  rights  and  interests  in,  868. 

WATER,  USE  OF, 

proof  of,  mider  2  &  3  Will  4,  c  71,  how  and  what,  523b 

WATERCOURSE, 

nature  of  a  natural  one,  203. 

periods  of  limitation  for,  426. 

times  excluded  from  those  periods,  427. 

proof  of,  under  2  &  3  Will.  4,  c  71,  how  and  what,  523. 
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WAY, 

public  riffht  of,  on  banks  of  a  priyate  river,  confers  no  right  of  fislung  on 

the  public,  201. 
period  of  limitation  for,  426. 
proof  of,  under  2  &  3  WilL  4,  c.  71,  how  and  what,  628. 

WELSH  MORTGAGE, 
what,  521. 
when  time  of  Umitation  for,  commences,  ib, 

WMT  OF  RIGHT, 

not  maintainable  by  a  parson  or  vicar,  44. 

how  regarded,  786. 

amendment  of,  discouraged  hj  some  judges,  id.,  787. 

not  discouraged  by  others,  787. 

Vhj  amendment  of,  refused,  788. 

disregarded  as  to  equitable  claims,  ih. 

computation  of  time  at  common  law  in.    See  Time  of  LiifiTA- 

TION. 

WRITING, 

consent  by,  under  2  &  8  WilL  4,  cc  71, 100,  not  being  a  deed  to  be 
signed,  and  by  whom,  691. 
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